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The  peculiar  nature  of  the  question  involved  in  the  Case  of  Egerton  v.  Lord  Brownlow 
(familiarly  known  as  the  Bridgewater  Case),  and  the  length  to  which  the  opinions 
of  the  Judges  and  of  the  Noble  Lords  who  took  part  in  the  discussion  extended,  is 
such  as  to  render  it  impracticable  to  include  a  Report  of  that  Case  in  the  present 
Series. 

The  case  has  been  very  fully  reported  by  Charles  Clark,  Esq.,  the  authorized  Re- 
porter of  the  House  of  Lords.  —  See  4  House  of  Lords  Cases,  pp.  1—256. — (Ed.) 
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TURNER  V.  COX. 

Present^  The  LoKDS  Justices  Knight  Bbuoe  and  Tueneb,        Prtty 
Dr.  LusHiNGTON,  and  Sir  Edwabd  Ryan.  ApHi^. 

rp  Statement 

1  HIS  was  an  appeal  from  an  order  of  the  Court  of  Chancery  A-was indebted 
in  the  island  of  Barbadoes.     A  creditors' suit  had  been  insti-  to  Cm  a  sum 
tuted  in  January,  1850,  by  the  assignees  of  Messrs.  Higginson  bond,  and  at 
and  Deane,  merchants  of  Liverpool,  on  behalf  of  themselves  *^*if^^d?j[ebt 
and  all  other  the  creditors  of  William  Sharp,  late  of  the  island,  was  due.    C, 
deceased,  against  the  defendants  Cox  and  others,  executors  of  TOinted^A/hts' 
his  will,  for  an  account  of  the  monies  due  to  them  as  such  as-  executor,  who 
signees,  and  of  his  other  debts ;  for  an  account  of  the  personal  J^^actedM* 
estate,  and  of  the  profits  of  the  testator's  real  estates  there ;  the  ^^^  ^^^ .  ^ 

.  thereof*    Afler 

bill,  amongst  other  things,  pray  mg,  that  if  necessary,  from  any  the  death  of  c, 

A.  debited 
himself  in  his 
books  wi(h  the  amount  of  his  bond,  and  also  debited  himself  with  the  interest  annually  due  thereon. 

Hdd,  that  C,  by  appointing  A.  his  executor,  had  not  thereby  altered  the  character  of  the  debt, 
but  that  the  same  remained  a  specialty  debt,  and  retained  its  priority. 

A.,  by  his  will,  directed  that  the  crops,  &c.  of  certain  plantations  in  the  West  Indies  should  be 
consigned  to  H.  and  Co.  in  Liverpool,  until  the  debt  due  from  him  to  them  should  be  paid  off  and 
discharged ;  and  a  question  was  raised  on  appeal  whether  a  lien  had  not  been  thereby  created  by 
A.  in  favour  of  H.  and  Co.  upon  the  proceeds  of  those  estates,  directed  by  the  will  to  be  sold,  for 
any  debt  which,  at  the  time  of  the  death  of  A.,  might  be  owing  to  H.  and  Co.  in  respect  of  the 
consignments  sent  out  by  them. 

Heldj  that  as  there  was  not  the  least  trace  of  the  question  having  been  raised  by  the  appellants 
in  the  Court  below,  the  Court  of  Appeal  could  not  entertain  that  question. 

The  Stat.  5  Gea  2.  c.  7.  s.  4.  makes  real  estate  in  the  West  Indies  legal  assets  for  the  payment 
of  debts. 

Held,  (notwithstanding  the  decision  in  Charlton  v.  Wright,  12  Sim.  274.),  that  the  legal  priority 
of  debts  in  the  West  Indies  was  not  intended  by  the  statute  to  be  interfered  with  ;  and  that  the 
same  priority  existed  as  to  specialty  debts  against  real  estate,  as  they  always  had  against  personal 
estate. 

Held,  also,  that  it  was  not  competent  to  a  testator  to  disappoint,  by  a  devise  in  his  will,  the  rule 
of  law  in  that  respect. 
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infiufficiency  of  the  personal  estate^  the  real  estate  and  particu- 
larly, two  plantations  called  Brewsters  and  Claybury,  with  their 
appurtenances,  might  be  sold  in  the  usual  way ;  that  the  produce 
with  the  personal  estate  might  be  duly  administered ;  and  for  a 
receiver  in  the  mean  time.  The  answers  of  the  executors  having 
been  filed,  by  which  it  appeared  that  the  personal  estate  was 
clearly  insufficient,  a  decree  was  taken  by  consent  of  the  par- 
ties, bearing  date  the  14th  November,  1850.  By  this  decree, 
which  was  in  the  usual  form  in  a  creditors'  suit,  the  Master  was 
directed  to  take  the  usual  accounts,  and  to  proceed  to  a  sale  of 
the  two  plantations,  called  "  Claybury  "  and  "  Brewsters." 

It  appeared  from  the  proceedings  in  the  suit  that  William  Sharp, 
the  testator,  duly  made  and  published  his  last  will  and  testa- 
ment, bearing  date  at  Barbadoes  the  23rd  day  of  October,  1845, 
and  by  such  will,  after  divers  specific  and  general  bequests,  he 
devised  and  bequeathed  the  plantation  called  "  Claybury,"  with 
the  live  and  dead  stock  thereon,  and  all  the  produce  of  the  said 
plantation  which  should  be  in,  upon,  or  about  the  same  at  the 
time  of  his  decease,  and  also  divers  specific  articles  and  effects, 
unto  his  son  George  Sharp,  and  hb  son-in-law  Thomas  Francis 
Cox,  their  heirsi,  executors,  administrators,  and  as^ns,  subject 
to  the  payment  of  such  of  his  debts  and  legacies  as  should  not 
be  paid  and  liquidated  by  the  means  and  in  the  manner  therein- 
after mentioned,  upon  certain  trusts ;  first,  for  the  benefit  of 
his  four  daughters  therein  named,  or  so  long  as  they  should 
remain  unmarried;  secondly,  to  keep  down  the  interest  and 
gradually  liquidate  such  of  his  debts  and  l^acies  as  should  not 
be  paid  off  and  discharged  by  the  means  thereinafter  provided 
for  the  payment  thereof,  and  afterwards  upon  certain  trusts 
therein  particularly  mentioned,  including  trusts  for  sale  and  in- 
vestment of  the  produce  of  such  sale,  after  payment  of  the 
expenses,  and  of  any  debts  and  l^cies  which  might  then  be 
due  upon  securities,  for  the  benefit  of  his  said  four  daughters ; 
and  the  said  testator,  William  Sharp,  by  his  said  will,  autho- 
rised and  empowered  his  said  trustees,  George  Sharp  and  Tho- 
mas Francis  Cox,  or  any  trustees  or  trustee  for  the  time  being 
under  his  said  will,  should  any  of  his  debts  or  legacies  left  un- 
paid by  the  means  thereinafter  provided  for  payment  thereof  be 
called  for  at  a  time  when  they  were  unable  to  meet  the  pay- 
ment thereof,  to  borrow  and  take  up  at  interest  as  much  money 
as  would  enable  them  to  pay  off  and  satisfy  the  same,  and 
to  charge  his  said  plantation,  called  Claybury,  with  the  pay- 
ment thereof;  and  the  said  testator,  William  Sharp,  by  his  said 
will,  directed,  authorised,  and  empowered  his  executors  and  exe- 
cutrixes, or  any  or  either  of  them,  who  should  qualify  to  his 
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Irilly  aa  soon  as  oonvenient  after  his  death  to  sell  and  dispose  of 
his  plantation,  called  **  Brewsters,''  and  the  said  piece  or  parcel 
of  land,  dtber  together  or  separately,  at  or  for  the  best  price  or 
prices  that  could  or  might  be  obtained,  and  to  execute  good  and 
sufficient  oonveTances  or  assurances  to  any  person  or  persons 
who  should  contract  for  or  purchase  the  same,  who  should  not 
be  liaUe  or  accountable  for  the  misapplication  or  nonapplication 
of  the  purchase-money,  but  the  receipt  or  receipts  of  such  his 
executors  and  executrixes,  qualified  as  aforesaid,  should  be  a  good 
and  sufficient  discharge,  and  goodj  and  sufficient  discharges,  fot 
the  payment  of  the  purchase-money,  or  any  part  thereof;  and 
such  purchase-money  when  received,  together  with  all  debts 
which  might  be  due  at  the  time  of  his  death,  save  and  except 
certain  debts  therein  mentioned,  and  thereby  specifically  be- 
queathed, and  all  other  property  of  which  he  might  die  pos- 
sessed not  thereinbefore  mentioned,  he  directed  to  be  paid  and 
applied  by  such  his  executors  and  executrixes,  qualified  as 
aforesaid,  in  payment  of  the  debts  due  from  him  at  the  time 
of  his  death  and  the  l^acies  thereinbefore  bequeathed;  and 
all  such  debts  and  legacies  as  should  not  be  paid  by  the  sale  of 
his  said  plantation,  called  Brewsters,  the  said  piece  or  parcel  of 
land,  and  other  effects  and  property  as  aforesaid,  he  did  thereby 
charge  on  his  said  plantation  called  Claybury,  with  the  lands, 
buildings,  and  appurtenances  thereto  belonging,  when  his  said 
plantation  called  Claybury  should  be  sold  under  the  pro- 
rinons  contained  in  that  his  said  will  And  the  testator,  Wil- 
liam Sharp,  appointed  his  son  Gkorge  Sharp,  his  son-in-law 
Thomas  Francis  Cox,  and  his  four  daughters,  Sarah  Sharp, 
Henrietta  Sharp,  Elizabeth  Clarke  Sharp,  and  Wilhelmina 
Sharp,  executors  and  executrixes  of  his  said  will.  And  the 
said  testator  did  thereby  direct  that  the  crops  of  his  said  plant- 
ation called  **  Brewsters  "  until  the  same  should  be  sold,  and  the 
crops  of  his  said  plantation  called  ''  Claybury,**  should  be 
shipped  and  consigned  to  the  mercantile  house  of  Messrs.  Bar- 
ton, Irlam,  and  Higginson  (Higginson  and  Company),  until  the 
debt  due  from  him  to  them  should  be  paid  off  and  discharged. 

The  testator  died  on  the  9th  May,  1846,  leaving  the  said 
George  Sharp  his  heir-at-law ;  George  Sharp  and  T.  F.  Cox 
alone  proved  the  will,  and  acted  thereunder. 

In  the  month  of  December,  1843,  Sharp  had  been  indebted 
to  Messrs.  Higginson  and  Deane  for  money  lent  by  them  to 
him ;  and  on  the  28th  December,  1843,  he  confessed  a  judgment 
in  the  Court  of  Common  Pleas  in  Barbadoes  to  secure  the 
principal  sum  of  5000/.  sterling  at  6  per  cent,  interest,  and  on 
which  execution  issued  on  the  28th  December,  1843. 
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In  May,  1844,  he  was  ako  further  indebted  to  Higginson 
and  Company,  and  confessed  a  similar  judgment  to  secure  an- 
other sum  of  5000i  and  interest,  on  which  execution  was  issued 
on  the  4  th  May,  1844. 

These  judgments  were  due  at  'the  death  of  Sharp,  and  he 
was  also  then  indebted  to  Higginson  and  Company  in  a  further 
sum  on  a  general  account  for  monies  lent  and  supplies  sent  out 
to  him  for  the  two  estates. 

Sharp  was  also  in  his  lifetime  indebted  to  William  Tapin, 
and  he  entered  into  a  bond  dated  29th  March,  1825,  to  secure 
the  repayment  to  him  (Tapin)  of  a  sum  of  1500/.  currency  and 
interest,  and  which  bond  remained  due  at  the  death  of  William 
Tapin. 

Tapin  died  in  the  lifetime  of  William  Sharp  having  left  a 
will  whereby  he  bequeathed  his  residuary  estate  to  a  trustee 
for  the  benefit  of  the  several  persons  named  in  the  Master's 
Keport,  and  appointed  the  said  William  Sharp  executor  of  hb 
said  will.     Sharp  proved  this  will  and  acted  as  the  executor. 

William  Sharp  was  also,  at  the  time  of  his  death,  indebted 
to  the  .West  India  Bank  on  a  joint  and  several  bond,  the 
particulars  of  which  are  hereinafter  set  forth. 

He  was  at  the  time  of  his  death  seised  of  and  entitled  to  the 
said  two  plantations  called  "  Claybury"  and  "  Brewsters,"  with 
the  appurtenances,  and  to  other  personal  estate. 

The  Master  by  his  Report  made  in  the  cause  dated  the  25th 
September,  1851,  and  by  the  schedule  to  that  Report,  had  set 
out  the  amount  of  the  debts  and  incumbrances,  which  were 
liens  affecting  these  two  plantations,  late  the  property  of  Sharp ; 
and  ranked  and  classed  the  debts  due  from  his  estate  in  their  due 
course  of  preference,  according  to  their  legal  and  equitable 
priorities ;  and,  amongst  other  claims,  he  found  that  three  sums 
were  general  liens  against  the  plantations  '^  Claybury "  and 
*'  Brewsters,"  and  due  to  the  following  persons  in  the  manner 
following : — 

1.  To  Lord  Harris  and  several  other  persons,  the  residuary 
legatees  under  the  will  of  John  Tapin,  late  of  the  Island,  de- 
ceased, for  a  sum  of  1500/.  currency  and  interest,  equal  to 
1938/,  18^.  10^.  sterling,  due  to  them  on  a  bond  dated  the 
29th  March,  1835,  entered  into  by  William  Sharp,  deceased,  to 
the  said  John  Tapin,  deceased,  for  securing  such  principal  and 
interest 

2.  To  the  West  India  Bank,  in  a  sum  of  3164/.  15*.  4c/.  for 
principal  and  interest  on  a  judgment  and  execution  dated  the 
21st  August,  1849,  confessed  by  Cox  as  the  executor  of  Sharp, 
upon  a  joint  and  several  bond  of  said  Sharp  and  others,  dated 
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the  I4th  November,  1845,  given  to  8md  West  India  Bank  to 
Becure  such  principal  and  interest. 

3.  To  the  plaintifis,  as  assignees  of  Higginson  and  Deane,  for 
a  sum  of  11,075/.  10^.  lOd,  principal,  interest,  and  costs  on  a 
judgment  confessed  by  said  Cox  as  executor  of  Sharp,  on  the 
2l8t  August,  1849,  and  on  which  judgment  a  writ  of  execution 
for  the  above  sum  had  been  issued. 

The  defendants  filed  two  exceptions  to  this  Report,  and  they 
were  in  effect — 

1.  That  the  Master  had  ranked  the  sum  of  19382.  18^.  lOcf. 
as  due  to  Lord  Harris  and  the  other  residuary  legatees  under 
the  will  of  John  Tapin,  deceased,  by  virtue  of  the  bond  before 
set  forth,  as  payable  out  of  the  purchase^money  arising  from  the 
sale  of  the  plantations  **  Claybury  ^  and  "  Brewsters,"  prior  and 
preferable  to  the  sum  of  11,075/.  11^.  lOcL  due  to  the  com« 
plainants,  the  assignees  of  Higginson  and  Company,  on  the  judg- 
ment confessed  by  Cox,  the  executor  of  Sharp,  whereas  he  ought 
to  have  reported  the  said  sum  of  11,075/.  lis.  10<L  due  on  such 
judgment  prior  and  preferable  to  the  1938/.  18^.  lOd.  due  on 
the  testator*s  bond  to  Tapin,  if  the  purchase-money  arising  by 
the  sale  of  the  plantations  were  legal  assets :  but  if  such  pur- 
chase-money were  equitable  assets,  then  that  the  Master  should 
have  ranked  the  same  equally  with  the  1938/.  ISs.  10c/.  due  on 
the  bond :  and  as  a  further  exception,  the  complainants  alleged 
that  the  said  bond  became  released  and  extinguished  by  reason 
of  Tapin  having  by  his  will  appointed  Sharp  an  executor 
thereof,  and  who  had  proved  the  will. 

2.  That  the  Master  had  ranked  the  said  sum  of  3168/.  I5s.  4c/. 
due  to  the  West  India  Bank  under  the  judgment  and  execution 
thereon  of  the  21st  August,  1849,  confessed  by  Cox  as  the 
exeeutor  of  Sharp,  on  the  bond  of  the  testator  Sharp  and  his 
sureties  for  securing  the  said  3168/.  15^.  4c/.>  before  the  said 
11,075/.  11^.  10c/.  due  to  the  complainants,  the  assignees; 
whereas  he  ought  to  have  reported  that  the  said  two  debts 
lanked  equally. 

These  exceptions  came  on  for  discussion  in  the  Court  below 
on  the  20th  November,  1851,  and  after  much  argument  the 
Court  reserved  its  judgment.  On  the  4th  December,  1851,  the 
Court,  previously  to  giving  judgment,  asked  the  Master  if  the 
bond  debt  of  Mr.  Tapin  appeared  from  the  documents  in  his 
possesion  to  have  been  known  to  the  executors  of  Sharji  the 
testator.  The  Master  answered  that  the  amount  of  the  bond 
debt  was  entered  up  in  Mr.  Sharp's  books  as  against  himself, 
and  the  interest  annually  debited  against  himself.  These  books 
had  been  famished  by  the  executor,  and  that,  in  fact,  he^  the 
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Master^  had  the  bond  in  his  poesession.     The  Court  then  over- 
ruled both  the  exceptions. 

From  this  order  the  assignees  of  Higginson  and  Company 
now  appealed  to  the  Privy  CounciL 

Mr.  Bolt  and  Mr.  J.  V.  Prior  for  the  appellants^  the  assignees, 
contended,  that  the  direction  in  the  testator's  will  for  the  oonsign- 
ment  of  the  crops  of  his  estates  to  Higginson  and  Company  until 
the  debt  due  from  him  to  them  should  be  paid,  and  discharged, 
entitled  that  firm  and  their  assignees  to  payment  of  all  the  debts 
due  to  them  from  the  testator  Sharp  out  of  the  plantations  and 
estates  in  priority  to  the  debts  due  from  the  testator  to  the  resi* 
duary  legatees  of  Tapin  and  the  West  India  Bank.  That,  as  re- 
garded  the  debt  due  to  the  residuary  legatees  of  Tapin,  the  judg^ 
ment  confessed  by  Cox  as  the  executor  of  Sharp  in  favour  of  the 
appellants,  gave  them  priority  over  the  debt  due  to  the  residuary 
legatees.  That  even  if  the  asognees'  debt  was  not  entitled  to 
priority,  it  was  by  reason  of  the  testator's  assets  being  made 
equitable  assets  by  the  devise  in  the  will,  or  otherwise,  accord- 
ing to!  the  law  of  Barbadoes  under  the  circumstances  stated, 
entitled  to  rank  equally  and  be  paid  out  of  the  proceeds  of  the 
sidd  estates,  rateably  and  equally  with  the  other  debts;  and 
ihat  as  to  the  debt  to  Tapin,  it  was  at  the  time  of  the  death  of 
Tapin  only  a  simple  contract  debt. 

Mr.  E.  J.  Uoyd  and  Mr.  fFUliam  Hislop  Clarke  for  the 
respondents,  the  residuary  legatees  of  Tapin,  and  also  for  the 
West  India  Bank,  who  had  respectively  lodged  separate  cases, 
were  only  called  upon  to  give  their  attention  to  the  question  of 
equitable  assets,  so  far  as  the  Act  of  the  Sth  Greo.  2.  c.  7. 
might  bear  upon  the  question ;  and  if  it  did  not,  whether  the 
testator  could  change,  by  the  devise  in  his  will,  the  legal  dis- 
tribution of  his,  the  testator's,  assets.  They  were  heard  upon 
this  point  of  the  case. 

Mr.  Holt  in  reply. 

The  cases  cited  were  NoeU  y.  Robinson  (a),  S.  C.  on  re- 
view, (i),  Blankard  v.  Galdy  (c),  Thomson  v.  Grant  (rf), 
Charlton  v.  Wright  (e),  Lyon  v.  Colville  (/). 


JudgmenL 


The  LoBD  Justice  Ekioht  Bbuob  delivered  the  follow- 
ing judgment  He  said  that  three  points  had  been  made  in 
support  of  the  appeal,  as  to  two  of  which  their  lordships  had 
not  thought  it  necessary  to  hear  the  respondents'  counseL  Of 
those  two,  one  was,  the  question  of  the  efiSsot  of  a  will  of  the 
obligor  in  a  bond,  having  made  the  obligee  his  executor ;  and 
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it  WM  oontendod,  that  the  effect  of  that,  though  not  to  destroy 
the  debt,  was  to  take  away  its  priority  as  a  specialty  debt. 
Their  lordships  were  dealing  with  that  question  only  as  an  equi* 
table  question,  and  the  law  of  the  case  was  on  the  present  occa- 
sioii  immateriaL  They  were  of  opinion  that,  in  equity  and  in 
substance,  the  debt  remwied  exactly  as  it  was,  exactly  as  it 
would  have  done  if  a  stranger  had  been  the  executor. 

The  second  point  on  which  their  lordships  did  not  think  it 
necessary  to  hear  the  respondents'  counsel  was  the  lien  said  to 
haTe  been  given  to  the  house  of  Htgginson,  Irlam,  and  Com- 
pany for  their  debt,  by  the  direction  in  the  will  to  consign  the 
produce  of  the  testator's  estate  to  them,  until  their  debt  should 
be  discharged. 

Their  lordships  were  of  opimon  that  that  was  a  point  open  to 
reasonable  argument  They  did  not,  however,  pronounce  any 
judgment  upon  that.  They  did  not  think  it  necessary  to  say 
how  they  would  have  dealt  with  it,  if  the  point  had  been  pro« 
perly  before  them,  for  they  were  of  opinion  that  it  was  not  sa 
There  was  not  the  least  trace  of  the  point  having  been  made 
before  the  Master  to  whom  the  matter  was  referred,  or  before 
the  Coort ;  and  it  would  be  too  much  to  say,  that  when  the 
ease  is  bef(Mre  a  Court  of  Appeal  upon  exceptions  merely,  that  a 
point  of  that  description,  raised  neither  before  the  Master  nor 
before  the  Court,  should  be  capable  of  being  raised  in  the  Court 
ef  last  resort     That,  therefore,  furnished  no  ground  of  appeaL 

The  remaining  ground  upon  which  the  respondents'  counsel 
were  heard,  was  the  question  of  equitable  assets,  a  question 
dividing  itself  into  two  branches :  one,  whether  the  effect  of  the 
Stat  of  Geo.  2.  was  to  render  the  real  estates  equally  divisible 
among  all  the  creditors  of  whatever  rank  f  And,  if  it  were  not 
80,  whether  it  was  competent  to  a  testator  seised  of  such  pro~ 
perty,  to  disappoint  or  change  the  legal  distribution  of  the 
assets,  by  directing  an  equal  distribution,  which,  in  efiect,  the 
testator  had  attempted  to  do  in  the  present  case  ?  Their  lord- 
ships had  conmdered  the  first  branch  of  this  question  with 
all  the  attention  due  to  it  upon  its  own  account ;  and,  more- 
over, by  reason  of  the  matter  in  which  it  •appeared  to  have 
struck  a  learned  and  distinguished  judge,  now  deceased,  before 
whom  the  point  was  brought,  and  who  appeared,  according  to 
the  Beport,  to  have  given  an  opinion  upon  it,  in  the  case  of 
CharUony^  Wright  {a)^  a  case  with  reference  to  which,  how-. 
ever,  he  might  say,  that,  to  the  best  of  his  recollection,  the 
argument  was  not  adversely  conducted  before  that  learned 
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judge,  who  probably  had  not  the  benefit  of  such  a  discussion  as 
would  have  taken  place  if  the  instructions  under  which  the 
counsel  proceeded  had  been  of  an  adverse  nature,  which  he 
thought  they  were  not. 

Their  lordships  were  of  opinion  that  the  true  construction 
of  the  Stat,  of  Geo.  2.,  taking  both  branches  of  the  4th  sec- 
tion together,  was,  that  the  legal  priority  of  debts  was  not  in- 
tended to  be  interfered  with,  and  that  making,  declaratory  or 
otherwise,  real  estate  in  the  West  Indies  applicable  to  the 
payment  of  debts  generally,   they  meant  to  do  so  in  such  a 
way  as  to  give  the  same  priority  to  specialty  creditors  against 
real  estate  that  they  always  had    had  against  the  personal 
estate ;  and  they  were  of  opinion,  on  considering  the  whole  lan- 
guage of  the  section,  that  it  was  impossible  to  give  it,  with  pro- 
priety or  reasonableness,  any   other  construction.     Consider- 
ation, however,  was  due  to  the  fact,  which  their  lordships  be- 
lieved was  historically  true,  that  no  time  had  ever  existed  in 
which,  in  the  Island  of  Barbadoes,  real  estate  was  not  assets  ap* 
plicable  to  the  payment  of  simple  contract  debts.     There  could 
be  no  doubt,  that  either  on  the  ground  of  treating  it  as  a  mer- 
cantile property,  or  treating  real  estate  there  as  being  merely 
subsidiary  to  trade,  on  on  some  other  ground,  that  had  been 
the  course  of  proceeding  in  that  island.    Their  lordships,  there- 
fore, upon  all  these  grounds,  whether  taken  together,  or  whether 
they  proceeded  upon  the  true  construction  of  the  statute  alone, 
came  without  any  doubt  to  the  conclusion,  that  the  real  estate 
was  applicable,  as  well  as  the  personal  estate,  by  law,  to  the 
payment  of  specialty  debts  in  the  first  instance,  in  preference  to 
simple  contract  debts,  and  that  it  was  not  competent  in  the 
testator  to  disappoint  the  rule  of  law  in  that  respect.     If  it  had 
been,  in  this  instance  he  had  clearly  done  so ;  but  their  lord- 
ships were  of  opinion,  that  it  was  beyond  hb  power  to  do  so ; 
that  it  was  as  much  beyond  his  power  with  regard  to  the  real 
estate,  as  it  was  with  respect  to  the  personal  estate.     In  that 
respect,  and  in  that  sense,  his  real  estate  and  his  personal  estate 
stood  on  the  Bame  footing.     Their  lordships  were  of  opinion, 
therefore,  that  the  appeal  was  groundless,  and  must  be  dis- 
missed with  costs. 

The  fact  that  there  were  separate  cases  on  the  part  of  the 
respondents,  seemed  at  first  to  give  rise  to  some  ground  for 
remark.  An  explanation,  however,  had  been  given,  which 
seemed  satisfactory;  and  the  point  not  having  been  pressed 
against  the  respondents  on  the  part  of  the  appellants,  their  lord- 
ships did  not  think  it  right  to  recommend  to  her  Majesty  to 
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direct  any  difference  ta  be  made  with  regard  to  the  costs  on        1853. 
that  ground.     ^  ^*  "^^^^^ 

Appeal  dismissed  with  costs.  v. 

Solicitors:  Messrs.  Sharpe,  Fields  8f  Company,  and  Boi/es, 
Austen,  8f  Company* 


Th] 


TRAIL  r.  BULL.  Chancellob. 

April  13. 

[E  facts  of  this  case,  so  far  as  they  are  necessary  to  ezpLiin  a  suit  was  in- 

the  point  decided,  were  the  following :  —  Charles  Salmon,  the  tSSdwidwijfe" 

testator,  was  entitled  to  two  leasehold  houses,  amongst  others,  against  the 

in  Dorset  Street,  and  East  Street,  and  was  entitled  to  other  pro-  ^^Sfe^fAe 

perty.     On  the  1st  March,  1834,  he  made  his  will,  by  which  executor  of  a 

he  gave  the  rent  of  the  two  houses  to  his  wife,  Elizabeth  Sal-  ^ifg»s  l]^^  ^^ 

men,  during  the  time  of  her  life  ;  and  after  her  death,  his  will  f  specific 

lecracT  lie^ 

was  that  those  houses  should  be  sold,  and  the  proceeds  divided  queathed  to 

amongst  his  four  children.     Subject  to  that  bequest,  the  wife  *??^  persons, 

was  universal  legatee.     He  appointed  his  wife  and  Thomas  Bull  representative 

his  executrix  and  executor,  and  he  died  on  the  11th  October,  ^J^^i^J*^'^*^'^ 

1834.     Elizabeth,  the  wife,  alone  proved  the  will  at  that  time;  thereby  the 

and  she  took  possession  of  the  whole  of  his  property,  including  aSued.  "l^is 

the  above  leasehold  houses,  and  received  the  rents  of  them ;  and  suit  was  aban- 

she  kept  possession  of  the  rest  of  the  property,  except  some  anoUier*agiunst 

parts  which  were  sold,  up  to  the  time  of  her  death.     At  the  ot^^er  parties 

time  of  the  testator's   death,  he  and  Thomas  Bull,  who  were  The  costs  of 

related,    were  in  partnership  together,    carrying  on.  trade  as  ^^P^^'c^x. 

omnibus  proprietors,  but  early  in  1836  the  accounts  of  this  executor  of  this 

partnership  were  wound  up  and  adjusted.     After  the  testator's  *  CTe^Xwed"^* 

death,  and  at  the  time  of  her  own  death,  Elizabeth  Salmon  in  the  accounts, 

carried  on,  either  in  partnership. with  Mr.  Bull,  or  alone  upon  origf^^tests^ 

her  own  account,  the  business  which  the  testator  had  carried  on  tor's  general 

in  his  lifetime,  for  her  own  benefit,  using  the  testator's  property  e.  ^ 
and  effects  for  that  purpose,  and  residing  in  his  leasehold  houses. 
On  the  21st  October,  1836,  Mrs.  Salmon  died,  and  appointed 
by  her  will  the  above-mentioned  Thomas  Bull,  and  a  Mr. 
Greaves,  her  executors.  They,  however,  renounced  probate ; 
and  her  estate  remained  unrepresented  until  December,  1837, 
when  the  defendant  Bovill,  as  a  creditor  of  Mrs.  Salmon,  ob- 
tained administration.  On  the  death  of  Mrs.  Salmon  the  lease* 
hold  houses  were  sold,  and  three-fourths  of  the  produce  of  this 
Bale,  to  which  they  were  entitled,  were  paid  to  three  of  the  four 
children  of  the  testator.  The  plaintiff  was  the  fourth  child ; 
and  disputes  having  arisep  p3  to  the  character  of  the  indemnity 
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Judgment 


judge,  who  probably  had  not  the  benefit  of  such  a  discussion  as 
would  have  taken  place  if  the  instructions  under  which  the 
counsel  proceeded  had  been  of  an  adverse  nature,  which  he 
thought  they  were  not. 

Their  lordships  were  of  opinion  that  the  true  construction 
of  the  stat.  of  Geo.  2.,  taking  both  branches  of  the  4th  sec- 
tion together,  was,  that  the  legal  priority  of  debts  was  not  in- 
tended to  be  interfered  with,  and  that  making,  declaratory  or 
otherwise,  real  estate  in  the  West  Indies  applicable  to  the 
payment  of  debts  generally,   they  meant  to  do  so  in  such  a 
way  as  to  give  the  same  priority  to  specialty  creditors  against 
real  estate  that  they  always  had    had  against  the  personal 
estate ;  and  they  were  of  opinion,  on  considering  the  whole  lan- 
guage of  the  section,  that  it  was  impossible  to  give  it,  with  pro- 
priety or  reasonableness,  any   other  construction.     Consider- 
ation, however,  was  due  to  the  fact,  which  their  lordships  be- 
lieved was  historically  true,  that  no  time  had  ever  existed  in 
which,  in  the  Island  of  Barbadoes,  real  estate  was  not  assets  ap- 
plicable to  the  payment  of  simple  contract  debts.     There  could 
be  no  doubt,  that  either  on  the  ground  of  treating  it  as  a  mer- 
cantile property,  or  treating  real  estate  there  as  being  merely 
subsidiary  to  trade,  on  on  some  other  ground,  that  had  been 
the  course  of  proceeding  in  that  island.    Their  lordships,  there- 
fore, upon  all  these  grounds,  whether  taken  together,  or  whether 
they  proceeded  upon  the  true  construction  of  the  statute  alone> 
came  without  any  doubt  to  the  conclusion,  that  the  real  estate 
was  applicable,  as  well  as  the  personal  estate,  by  law,  to  the 
payment  of  specialty  debts  in  the  first  instance,  in  preference  to 
simple  contract  debts,  and  that  it  was  not  competent  in  the 
testator  to  disappoint  the  rule  of  law  in  that  respect.     If  it  had 
been,  in  this  instance  he  had  clearly  done  so ;  but  their  lord- 
ships were  of  opinion,  that  it  was  beyond  hb  power  to  do  so ; 
that  it  was  as  much  beyond  his  power  with  regard  to  the  real 
estate,  as  it  was  with  respect  to  the  personal  estate.     In  that 
respect,  and  in  that  sense,  his  real  estate  and  his  personal  estate 
stood  on  the  Bame  footing.     Their  lordships  were  of  opinion, 
therefore,  that  the  appeal  was  groundless,  and  must  be  dis- 
missed with  costs. 

The  fact  that  there  were  separate  cases  on  the  part  of  the 
respondents,  seemed  at  first  to  give  rise  to  some  ground  for 
remark.  An  explanation,  however,  had  been  given,  which 
seemed  satisfactory;  and  the  point  not  having  been  pressed 
against  the  respondents  on  the  part  of  the  appellants,  their  lord- 
ships did  not  think  it  right  to  recommend  to  her  Majesty  to 
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direct  any  difference  to  be  made  with  regard  to  the  costs  on        1853. 
that  ground.     ^  *  "^ii^ 

Appeal  dismissed  with  costs.  t;. 

Solicitors:  Messrs.  Sharpe,  Field,  Sf  Company,  and  Boyes, 
Austen,  8f  Company* 


The 


TRAIL  r.  BULL.  Chancellob. 

April  13. 

facts  of  this  case,  so  far  as  they  are  necessary  to  ezpLiin  a  suit  was  in- 
the  point  decided,  were  the  following :  —  Charles  Salmon,  the  t^^^^^^rif*" 
testator,  was  entitled  to  two  leasehold  houses,  amongst  others,  against  the 
in  Dorset  Street,  and  East  Street,  and  was  entitled  to  other  pro-  ^iJ^Sfe  ofAe 
perty.  On  the  Ist  March,  1834,  he  made  his  will,  by  which  executor  of  a 
he  gave  the  rent  of  the  two  houses  to  his  wife,  Elizabeth  Sal-  ^jf^tg  l\^  ^^ 
mon,  during  the  time  of  her  life  ;  and  after  her  death,  his  will  f  specific 

lecracv  l)e~ 

was  that  those  houses  should  be  sold,  and  the  proceeds  divided  qaeathed  to 
amongst  his  four  children.     Subject  to  that  bequest,  the  wife  ^^  ^"^^ 
was  universal  legatee.     He  appointed  his  wife  and  Thomas  Bull  representative 
his  executrix  and  executor,  and  he  died  on  the  11th  October^  ^[ed^nd*^'^*^'^ 
1S34.     Elizabeth,  the  wife,  alone  proved  the  will  at  that  time;  thereby  the 
and  she  took  possession  of  the  whole  of  his  property,  including  Sated.*^"l^i8 
the  above  leasehold  houses,  and  received  the  rents  of  them ;  and  suit  was  aban- 
ghe  kept  possession  of  the  rest  of  the  property,  except  some  another^i^iunst 
parts  which  were  sold,  up  to  the  time  of  her  death.     At  the  o^^r  parties 
time  of  the  testator's   death,  he  and  Thomas  Bull,  who  were      The  costs  of 
related,    were  in  partnership  together,    carrying  on.  trade  as  ^^J^^^'  f^x. 
omnibus  proprietors,  but  early  in  1836  the  accounts  of  this  executor  of  this 
partnership  were  wound  up  and  adjusted.     After  the  testator's  t^^^aU^ed '^ 
death,  and  at  the  time  of  her  own  death,  Elizabeth  Salmon  in  the  accounts, 
carried  on,  either  in  partnership. with  Mr.  Bull,  or  alone  upon  origfma  tests^ 
her  own  account,  the  business  which  the  testator  had  carried  on  tor's  general 
in  his  lifetime,  for  her  own  benefit,  using  the  testator's  property      e.  ^ 
and  effects  for  that  purpose,  and  residing  in  his  leasehold  houses. 
On  the  21st  October,  1836,  Mrs.  Salmon  died,  and  appointed 
ly  her  will  the  above-mentioned  Thomas  Bull,    and  a  Mr. 
Greaves,  her  executors.     They,  however,  renounced  probate ; 
and  her  estate  remained  unrepresented  until  December,  1837, 
when  the  defendant  Bovill,  as  a  creditor  of  Mrs.  Salmon,  ob- 
tsuned  administration.     On  the  death  of  Mrs.  Salmon  the  lease* 
hold  houses  were  sold,  and  three-fourths  of  the  produce  of  this 
sale,  to  which  they  were  entitled,  were  paid  to  three  of  the  four 
children  of  the  testator.     The  plaintiff  was  the  fourth  child  ; 
and  disputes  having  ari^ep  p3  to  the  character  of  the  indemnity 
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to  be  given  to  Bull  (who  had  obtained  probate  to  the  will  of 
Charles  Salmon  m  November^  1836,  after  the  death  of  Mrs. 
Salmon),  and  upon  other  points,  the  other  one  fourth  share  was 
not  paid  over  to  her.  In  June,  1840,  the  bill  was  filed  against 
the  representatives  of  Thomas  Bull  and  of  Mr.  Salmon.  The 
object  of  the  bill  was  to  have  it  declared  that  the  executrix  of 
Charles  Salmon  had  assented  to  the  legacy  to  the  plaintiff  and 
the  other  children,  and  for  other  purposes,  but  did  not  pray  a 
general  account  of  the  testator's  personal  estate.  It  was  not, 
therefore,  a  legatees'  suit.  On  the  hearing,  inquiries  were  sent 
to  the  Master,  who  made  a  separate  report,  and  many  exceptions 
were  filed  to  that  reporL  These  were  argued  and  disposed  of 
by  y.  C.  Brueeixi  July,  1844 ;  and  his  decision  being  in  favour 
of  the  plaintifi^,  an  order,  on  petition,  dated  the  23rd  May,  1845, 
was  made  by  him,  directing  the  amount  of  the  one  fourth  part  of 
the  produce  of  the  leaseholds  to  be  paid  to  her.  From  this  dedsion 
and  this  order  the  defendants  appealed  to  L.  C.  Cottenham,  who, 
thinking  it  premature  to  direct  this  payment  until  the  whole 
accounts  of  the  testator's  estate  were  taken  in  the  Master's 
OflSce,  reversed  the  decision  of  the  Vice-Chancellor ;  directed 
the  exceptions  to  the  Master's  separate  report  to  stand  over 
until  the  Master  had  made  his  general  report ;  and  referred  it  to 
the  Master  to  take  these  accounts.  The  general  report  waa 
subsequently  made,  to  which  numerous  exceptions  by  both  par- 
ties were  taken;  and  having  been  argued  before  the  late  Yice*^ 
Chancellor  Parker y  he,  on  the  20th  July,  1852,  made  an  order 
thereon,  substantially  in  fi»vour  of  the  plaintiff,  from  which  the 
present  was  an  appeal. 

It  was  agreed  that  the  20th  exception  to  the  general  report 
should  be  argued  separately,  and  was  now  disposed  of  by  the 
Lord  Chancellor. 

The  exception  was  to  the  effect  that  the  Master  should  not 
have  allowed  in  the  accounts  of  the  executor  the  payment  of  a 
sum  of  40iL  agreed  to  be  considered  as  the  amount  of  costs  of 
sud  Bull,  as  executor  of  Charles  Salmon,  in  a  suit  commenced 
by  Trail  and  his  wife  against  Bull,  but  on  his  death  abandoned 
by  them. 

Mr.  CL  P.  Cooper  and  Mr.  Tripp,  in  support  of  the  exception, 
contended  that  the  costs  had  been  incurred  in  respect  of  a  suit 
by  the  husband  and  wife  for  the  husband's  benefit  alone,  and  he 
relied  upon  an  equivocal  admission  in  Mr.  Bull's  answer  filed  in 
that  suit  to  that  effect.  They,  therefore,  argued  that  the  repre- 
sentative of  Mr.  Bull  ought  to  have  obtained  these  oosts  from 
the  husband,  and  that  they  ought  not  to  be  charged  against  the 
original  testator's  general  personal  estate. 

Mr.  J.  RusseU  and  Mr.  Boyk  for  the  respondents. 


Bull. 
Judgment 
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The  liOfib  Chakcbllob,  however,  without  calling  on  the  1853. 
other  flide^  hdd  that  the  representative  of  the  ori^nal  testator  tjeulil 
was  entitled  to  have  these  costs  allowed  to  him  in  his  account  <;. 

with  the  general  personal  estate,  as  being  clearly  a  proper  pay* 
ment  by  him,  in  respect  of  the  personal  estate  of  the  testator ; 
and  as  a  liability  which  he  had  incurred,  which  necessarily  must 
be  taken  into  account  before  the  exact  amount  of  the  share  of 
the  specific  l^^acy  could  be  ascertained.  He  said  he  thought 
that  possibly  advantage  might  at  the  time  have  been  taken  of 
the  frame  of  the  suit  as  having  been  instituted  by  husband  and 
wife,  instead  of  being  by  the  wife  by  her  next  friend,  and  that 
a  demurrer  on  that  ground  might  have  been  perhaps  sustained ; 
but  the  practice  at  that  time,  in  tins  respect,  was  not  so  well 
settled  as  it  was  at  present. 

Exception  overruled. 

Solicitors,  J.  Trail  and  J.  Wright 


Lords 

RE  HAKEWILL.  Justices. 

y^  April  16. 

(JN  the  21st  of  February  last,  Mrs.  Hakewill  being  desirous  A  married  wo- 
of presentmg  a  petition  under  the  2  &  3  Vict  c.  54.,  for  access  ^^r^eS"^ 
to  some  of  her  children  and  the  custody  of  the  others,  applied  without  the  in- 
to the  Court  for  leave  to  present  the  petition  informd  pauperis^  nlxTfrieDcCa* 
without  a  next  friend,  and  without  payment  of  the  stamp.     By  petition  under 
her  affidavit,  filed  in  support  of  the  application,  Mrs.  Hakewill  c.  54.,  for  ac- 
itated  her  inability  to  obtain  a  next  friend.   It  appeared  that  Mrs.  ^^"^^t* 
Hakewill  was  living  in  the  same  house  as  her  husband,  but  not  tody  of  others, 
oohabiting  with  him :  she  had  obtained  a  decree  in  the  Ecdesi-  of herchiidren. 
astical  Court  for  the  restitution  of  conjugal  rights,  and  the 
husband  then  recdved  her  into  his  house,  but  confined  her  to 
her  own  room  and  refused  to  allow  her  access  to  her  children, 
of  whom  there  were  several,  some  of  them  being  under  seven 
years  of  age.     Their  lordships  made  the  order  for  her  to  pre- 
aent  her  petition  without  a  next  friend. 

Mr.  Olaae  now,  on  behalf  of  the  husband,  moved  to  dis- 
charge the  order.  The  affidavit  upon  which  the  order  was 
Blade  did  not  state,  as  it  ought  to  have  done,  and  as  was  now 
Bhown  by  the  affidavit  filed  in  support  of  the  present  application, 
that  the  lady  had  a  large  fiunily  connection  of  her  own  in 
wealthy  circumstances,  to  some  of  whom  she  might  have 
applied  to  act  as  her  next  firiend.  [Lord  Justice  Turner. 
Bat  if  they  all  refused  to  act  for  her  ?]  It  ought  to  have 
been  shown  to  the  Court  that  they  had  refused,  whether  from 
being  under  the  influence  of  the  husband,  or  for  some  such 
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Re 
Uakewill. 


reason.  The  onlj  authorities  cited  on  the  occasion  when  the 
order  was  made  were  Wellesley  y.  Wellesley  (a) ;  and  Re  Page 
(J),  before  the  Master  of  the  Rolls.  The  case  of  Wellesley 
V.  Wellesley  was  very  shortly  reported,  and  the  full  circum* 
stances  of  the  case  did  not  appear.  In  Re  Page,  the  Master  of 
the  Erolls  had  since  reversed  his  decision.  This  order  ought  not 
to  have  been  granted  exparte^  or  without  some  further  explana- 
tion than  was  given  by  the  bare  assertion  by  the  lady's  affidavit 
that  she  was  unable  to  obtmn  a  next  friend. 

Mr.  Willcock  and  Mr.  C.  M.  RoupelU  who  appeared  for  Mrs* 
Hakewill^  were  not  called  upon. 

Lord  Justice  Knight  Bbuce  said,  that  it  did  not  appear 
to  him  that  any  part  of  the  lady's  affidavit  had  been  shown  to 
be  untrue. 

Loud  Justice  Turner  said,  that  the  case  might  have  been 
different  if  it  could  be  shown  that  some  one  of  the  lady's  rela- 
tives would  have  been  willing  to  act  as  her  next  friend.  As 
the  case  stood,  the  lady's  affidavit  was  not  contradicted. 

Motion  refused.     Costs  reserved. 

Solicitors,  Carew — Comyru 


(a)  16  Sim.  1. 


(J)  Not  reported. 


Lords 
Justices. 

April  19. 

Statement 

A  testator,  by 
his  will,  gave 


WILKINSON  V.  BEWICKE. 


in  the  county 
of  D.,  "which' 
had  or  might 
thereafter  come 
into  his  posses- 


Anthony  Wilkinson,  by  his  wiii,  dated  the  isth 

all  his  freehold   March,  1849,  among  other  things,  bequeathed  to  his  wife  an 
hereditaments     annuity  of  3000/.  during  her  life,  and  declared  that  the  pro- 
vision thereby  made  in  her  favour,  should  be  taken  by  her  iu 
satisfaction  of  dower :  the  testator  also  gave  to  his  two  daughters 
15,000/.,  to  be  paid  to  them  when  they  respectively  attained 
sion hy inherit-   the  nge  of  twenty-one  or  married;  and  to  his  son  Clennell 

Wilkinson  20,000/.,  to  be  paid  to  him  when  he  should  attain 
the  age  of  twenty-one  years.  The  testator  afterwards  devised 
and  bequeathed  unto  the  trustees  tberein  named,  "All  and 
singular  his  freehold  and  copyhold  lands,  tenements,  heredi- 
taments, and  premises  situate  in  the  county  of  Durham,  which 
had  or  might  thereafter  come  into  his  possession  by  inheritance 
from  his  late  father,"  to  hold  the  same  for  the  term  of  500 


ance  from  his 
late  father,"  to 
trustees  for  a 
term  of  500 
years,  upon 
trust,  to  pro- 
vide for  the 
payment, 
among  other 
things,  of  an 
annuity  of 
30001.  to  his 
irife.     Part  of 

the  testator's  estates  in  the  county  of  D.  irere  conveyed  to  him  hy  his  father  hy  deed  of  gift,  and 
he  entered  into  possession  of  them  in  his  father's  lifetime.  Other  part  of  the  testator's  estates  in 
the  county  of  D.  were  devised  to  him  hy  his  father's  will,  he  hcing  his  father's  heir-at-law.  The 
latter  estate  was  insufficient  to  provide  lor  the  sums  charged  upon  it. 

Heldy  that  the  estates  acquired  hy  the  testator  hy  the  deed  of  gift  did  not  pass  hy  the  devise  to 
the  trustees. 
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years,  to  commence  from  the  day  next  before  the  day  of  the 
testator'a  decease,  without  impeachment  of  waste,  upon  the 
trofits  and  subject  to  the  several  uses  thereinafter  declared  con- 
cerning the  same ;  and  after  the  determination  of  the  said  term, 
and  subject  thereto,  and  to  the  trusts  thereof,  the  testator  de- 
Tiaed  and  bequeathed  all  and  singular  the  said  trust  estates  and 
preouaes  as  in  the  ssud  will  mentioned.  The  trusts  of  the  term 
were  declared  to  be,  in  case  the  testator's  personal  estate  should 
be  found  insufficient  for  the  payment  of  his  debts,  funeral  and 
testamentary  expenses,  and  the  payment  of  the  said  annuity  of 
30002.  to  the  testators  wife,  of  the  said  legacies  of  15,000/. 
each  to  his  said  two  daughters,  of  20,000/.  to  his  said  son  C. 
Wilkinson,  of  an  annuity  of  200/.,  and  two  legacies  of  50021 
each,  to  raise  a  sufficient  sum  of  money,  for  which  his  personal 
estate  should  be  so  deficient,  and  therewith  pay  the  debts, 
funeral  and  testamentary  expenses,  and  the  annuity  to  his  said 
wife,  the  legacies  to  his  said  two  daughters,  and  to  his  said  son, 
and  the  other  annuity  and  legacies,  and  the  costs  and  charges  of 
proving  and  executing  his  said  will,  ^^  it  being  his  express  will 
and  meaning,  and  he  did  thereby  direct  and  declare,  that  none 
other  of  his  freehold  and  copyhold  estates,  than  such  as  had  or 
might  come  to  him  by  inheritance  from  his  late  father,  and 
were  situate  in  the  county  of  Durham,  should  be  liable  to,  or 
charged  or  chargeable  with,  any  of  the  trusts  thereinbefore  ex- 
pressed and  declared  in  regard  to  the  said  term  of  500  years." 
And  as  to  the  residue  of  his  said  freehold  and  copyhold  mes- 
suages, lands,  tenements,  hereditaments,  and  premises,  which 
had  or  might  come  into  his  possession  by  inheritance  from  his 
late  father,  and  situate  in  the  county  of  Durham  (subject  and 
charged  as  aforesaid,  and  without  prejudice  to  any  then  exist- 
ing mortgage,  or  disposition  then  previously  made  of  all  or  any 
part  thereof),  together  with  all  other  his  real  estates,  the 
testator  devised  and  appointed  the  same  to  uses  and  upon  trusts, 
in  the  manner  therein  mentioned,  in  favour  of  his  eldest  son, 
Anthony  Wilkinson.,  for  life,  with  remainder  to  his  issue  male  in 
tail,  with  remainder  over  in  favour  of  C.  Wilkinson  and  his 
issue  male,  and  of  the  female  issue  of  the  testator's  two  sons, 
and  in  favour  of  the  testator's  two  daughters  respectively  and 
their  issue,  in  strict  settlement  as  therein  mentioned,  with  an 
ultimate  remainder  to  the  testator's  own  right  heirs.  The  tes- 
tator died  on  the  13th  October,  1851,  and  his  said  will,  with  a 
codicil,  not  affecting  the  before-mentioned  dispositions,  were  in 
November,  1851,  duly  proved  in  the  Prerogative  Court  of 
Canterbury.  The  personal  estntc,  after  satisfying  the  debts, 
and  funeral  and  testamentary  expenses,  and  a  legacy  of  300/., 
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Wilkinson 

r. 

Bkwicks. 

StaUmemt. 


Argument, 


and  the  two  legacies  of  5002L  each,  amounted  to  about  1500i 
The  testator's  real  estate  in  the  county  of  Durham  consisted 
of,— Ist.  The  Castle  Eden  estates;  2nd.  The  Wilkinson 
family  estates ;  3rd  The  Spearman  estates ;  and,  4th.  The  pur- 
chased estates.  The  Castle  Eden  estates,  which  were  freehold, 
were,  by  indentures  of  lease  and  release,  dated  the  20th  and  2l8t 
days  of  January,  1819,  in  consideration  of  natural  love  and 
affection,  conveyed  by  Thomas  Wilkinson,  the  testator's  father, 
to  the  testator,  who  was  his  eldest  son  and  heir  apparent,  in  fee ; 
and  the  testator  then  entered  into  possession  of  these  estates. 
The  Wilkinson  family  estates,  a  small  portion  of  which  was 
copyhold,  and  the  rest  freehold,  were,  by  his  will,  dated  the 
1 8th  December,  1824,  devised  by  the  said  Thomas  Wilkin- 
son to  the  testator,  therein  described  as  his  eldest  son  and  heir  ap- 
parent, in  fee.  The  Spearman  estates,  a  small  portion  of  which 
was  copyhold,  and  the  rest  freehold,  were  derived  under  the  set- 
tlement dated  the  3rd  December,  1781,  made  on  the  marriage 
of  the  said  Thomas  Wilkinson,  and  Hannah  Elizabeth  his  wife. 
Of  this  marriage  there  were  four  children  who  attained  twenty- 
one,  besides  the  testator ;  and  the  said  Thomas  Wilkinson  pur- 
chased of  these  four  children  their  reversionary  interests  in  these 
estates.  Accordingly,  on  the  death,  in  1831,  of  Hannah  Eliza* 
beth  Wilkinson,  who  survived  her  husband,  the  testator  be^ 
came  absolutely  entitled  to  the  entirety  of  the  Spearman  estates. 
The  purchased  estates  consisted  of  various  freehold  estates 
at  different  times  purchased  by  the  testator.  The  net  annual 
rental  of  the  Castle  Eden  estates  was,  at  the  time  of  the  tes- 
tator's death,  18801 ;  at  the  present  time,  16702. :  of  the  Wil- 
kinson family  estates,  at  the  time  of  the  testator's  death,  21012. ; 
at  the  present  time,  18352. :  and  of  the  reminder  of  the  estates, 
a  considerably  smaller  amount. 

This  special  case  was  brought  before  the  Court  by  the  tes- 
tator's widow,  for  the  purpose,  among  other  things,  of  having  it 
declared  whether,  upon  the  true  construction  of  the  will,  all,  or 
any,  and  which,  of  the  said  freehold  and  copyhold  estates  in  the 
county  of  Durham  were  or  was  comprised  in  the  said  term  of 
500  years  created  by  the  said  will,  or  subject  to  the  aforesaid 
trusts  thereof. 

Mr.  Matins  and  Mr.  Tolkr  for  the  plaintiff,  the  testator's  widow, 
tx>ntended  that  the  strict  technical  meaning  was  not  to  be  put 
upon  the  word  ^Mnheritance."  The  Castie  Eden  estates  had  been 
derived  from  the  testator's  father,  and  were  intended  to  be 
included  by  the  testator  in  this  devise.  They  dted  TYent  v. 
Hanning  (a),  and  Doe  v.  HazUwood  (&). 


(a)  7  East,  97. 


(ft)  15  Jur.  272. 


THE  EQUIT7  KEFOBTS. 

•  Mr.  Bacon  appeared  for  the  testator's  younger  ohildren^  and 
rajqported  the  same  view  as  the  plaintiff. 

Mr.  ffigraBg^  for  the  trustees  and  executors. 

Mr.  iZoft  and  Mr.  d  Burdan^  for  the  eldest  son  and  heir-air 
hw  of  the  testator,  referred  to  Doe  y.  Bell  (a),  Booth  y. 
SearUbrkk  (b),  Napier  y.  Napier  (c),  Jones  y.  Tucker  (d), 
Hoeie  y.  Blaekautn  (e). 

Mr.  MaUne  in  reply. 
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LOBD  JusTiOB  Ekight  Bruge  soid,  that  the  testator  in  this 
esse  was  possessed  of  three  portions  of  real  estate :  one  that  he 
had  himself  acquired  by  purchase,  in  the  original  and  popular 
sense  of  the  ezpresmon ;  another  that  he  had  deriyed  under  his 
fiuher'a  will,  by  express  deyise^  but  which,  as  the  law  then 
stood»  he  took  by  descent;  and  a  third  portion  his  father  had 
giYcn  to  him  by  deed  of  gift  in  the  fath^s  lifetime,  some  years 
before  the  date  of  the  wilL  After  the  execution  of  the  deed  of 
gift  the  father  surviyed  for  many  years,  and  under  it  the  tes* 
tator  entered  into  possession  in  his  father's  lifetime.  Haying 
property  of  these  three  different  descriptions,  the  testator  gaye 
in  a  particular  way  ''all  and  singular  my  freehold  and  copyhold 
lands,  tenements,  hereditaments,  and  premises,  situate  in  the 
county  of  Durham,  which  have  or  may  hereafter  come  into  my 
possession  by  inheritance  from  my  late  father  ;**  or,  as  he  used 
the  expression  in  another  part  of  the  will,  '^  may  come  to  me 
by  inheritance  from  my  late  father."  The  question  was,  whe- 
ther that  expression  could  include  estates  which  had  been 
acquired  by  him  by  deed  of  gift,  and  into  possession  of  which 
he  entered  in  his  father's  lifetime:  and  his  lordship  was  of 
opinion  that  the  words  could  not  with  propriety  be  so  con- 
strued, whateyer  might  have  been  the  testator's  intention  when 
he  so  expressed  himself,  or  consented  to  the  use  of  language  in 
which  he  was  made  so  to  express  himself.  It  was  immaterial  to 
eonrider  whether  the  word  *'  inheritance"  ought  to  be  construed 
as  a  word  of  art ;  because  if  it  was  not  to  be  so  construed,  and  it 
was  to  be  taken  that  the  testator  did  not  know  that  he  had 
in  strictness  acquired  the  property  deyised  to  him  by  descent, 
still  it  had  deyolyed  to  him  by  the  act  and  upon  the  death  of 
his  &ther.  Therefore,  the  word  <<  inheritance,"  as  applied  to  it, 
was  not  altogether  inaccurate  or  inappropriate,  whatever  it 
might  be  supposed  that  the  testator  understood  or  did  not 
understand  of  legal  rules.     It  seemed  to  his  lordship  that,  if  to 


Judgment. 


(a)  S  T.  R.  579. 
(V)  1  H.  L.  Ca.  167. 
(c)  1  Sim.  28. 


(d)  2  Meriv.  533. 

(e)  6  Madd.  190. 
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the  property  which  the  testator  acquired  from  his  father^  whe- 
ther by  descent  or  by  will,  these  words  were  applicable,  it  was 
impossible  to  say  that  these  words  applied  to  property  taken  by 
gift  in  his  father's  lifetime,  and  into  the  possession  of  which  he 
entered  during  his  father's  life.  Nothing  could  warrant  such  a 
construction  but  the  impossibility  of  finding  any  other  subject 
to  which  with  any  degree  of  correctness  to  apply  the  terms. 
There  was  a  subject  to  which  the  term  could  with  correctness 
be  applied ;  and  therefore,  not  without  some  degree  of  regret,  his 
lordship  had  come  to  the  conclusion  that  the  Castle  Eden 
estates  were  not  included  in  the  trusts  of  the  500  years'  term. 

Lord  Justice  Turner  said,  that  two  questions  arose  upon 
the  words  of  the  will:  the  first,  whether,  there  being  property 
which  was  strictly  according  to  law  taken  by  **^  inheritance,"  any 
other  property  than  that  so  taken  could  be  held  to  be  included 
in  the  devise;  and  secondly,  whether,  if  any  other  property 
could  be  taken  as  included  in  the  devise,  this  Castle  Eden  estate 
could  be  so  included.  The  rule  of  law  was  perfectly  well  esta-^ 
blished,  that  technical  words  must  be  construed  according  to  their 
technical  meaning,  unless  it  could  be  shown  by  the  context,  that 
another  meaning  could  be  put  upon  them.  Again,  it  was  another 
rule,  that,  where  a  deviation  was  allowed,  the  context  of  the  will 
must  be  very  clear  to  include  in  the  devise  other  property  than 
that  which  answered  the  description.  The  context  of  the  will 
might  be  looked  at  for  the  purpose  of  finding  whether  there  was 
any  intention  that  property  should  pass,  other  than  that  which 
strictly  answered  the  description  of  property  coming  to  the  tes- 
tator by  inheritance  from  his  father;  that  property  should 
pass  which  would  not  strictly  fall  within  these  words.  The 
question  as  to  the  context  was  much  discussed  in  the  House 
of  Lords  in  a  case  where  there  was  a  context  in  the  will  which 
explained  the  name  of  the  devisee,  and  upon  that  context  the 
House  allowed  a  devisee  to  take,  who  did  not  properly  answer 
the  name  in  the  will ;  but  that  was  done  because  the  description 
in  the  will  was  not  properly  applicable  to  any  particular  person. 
It  appeared  to  have  been  admitted  there,  that  if  there  had  been 
a  description  in  the  will  answering  to  any  particular  person,  it 
would  not  have  been  competent  to  the  Court  to  have  included 
another  person  in  the  devise,  who  did  not  answer  to  the  descrip- 
tion. But  his  lordship  felt  much  pressed  by  the  argument  of 
Mr.  Burdon  on  that  subject,  viz.  that  if  the  property  charged 
had  been  sufiicient  to  pay  the  charges  which  the  testator  had 
made  upon  it,  could  the  Court  have  altered  the  construction  of 
the  will  ?  There  being  then  property  answering  the  description, 
it  was  not  competent  to  the  Court  to  introduce  otlicr  proixjrty, 
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there  being  nothing  to  show  that  the  testator  intended  it  Again, 
upon  the  second  point,  -whether,  if  any  other  property  could  be 
taken  to  be  included  in  the  devise,  this  estate  could  be  so  in- 
cluded: his  lordship  considered  that  the  Castle  Eden  estate 
could  not  be  included,  because  the  word  ^'  inheritance  "  used  by 
the  testator  implied  a  devolution,  and  not  a  transfer.  The 
effect,  therefore,  would  be  that  this  estate,  which  became  the 
property  of  the  testator  by  deed  of  gift,  was  taken  by  transfer, 
and  did  not  pass  under  the  will  as  an  estate  which  came  to  him 
by  inheritance  from  his  father. 
Solicitors :  JFVinyfe,  Shum^  Wilson^  §•  Grossman. 
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AINSLIE  V.  SIMS. 

iHIS  was  a  motion  that  the  plaintiff  might  give  security  for 
costs. 

The  phiintiff  was  described  in  the  bill  as  ^*  of  Fort  William, 
Inverness,  in  the  kingdom  of  Scotland,  but  now  residing  at 
No.  8.  Edmund  Place,  Aldersgate  Street,  in  the  city  of  Lon- 
don." 

Two  affidavits  were  read  in  support  of  the  motion.  One  stated 
that  the  house  in  Edmund  Street  was  tenanted  by  a  Mr.  Forbes, 
and  that  the  plaintiff  had  lodged  there  a  short  time,  and  was 
still  lodging  there,  but  had  not  engaged  the  apartments  for  any 
stated  time.  The  other  affidavit  stated,  upon  belief,  that  the 
plaintiff  resided  at  Fort  William ;  that  he  had  for  many  years 
carried  on,  and  did  still  carry  on,  either  by  himself  or  in  part- 
nership with  his  brother,  very  extensive  mercantile  trans- 
actions. 

The  only  affidavit  filed  by  the  plaintiff  stated  that  the  de- 
fendants had  commenced  an  action  against  him  in  the  Sheriff's 
Court,  at  Inverness,  and  by  virtue  of  an  order  made  in  that 
action,  the  whole  of  the  plaintiff^s  estate  and  effects  were  under 
arrestment  at  the  defendant's  instance. 

Mr.  Roundell  Palmer  and  Mr.  G.  L.  Russell  in  support  of  the 
motion,  cited  Green  v.  Charnock  (a),  and  Seilaz  v.  Hanson  (J). 

Mr.  Roupell  and  Mr.  Martindalcy  contra.  The  plaintiff  is 
resident  in  London,  though  domiciled  abroad.  There  is  no 
allegation  that  the  plaintiff  is  about  to  leave  England.  The 
rule  is,  that  where  neither  the  person  nor  the  property  is  within 


Master  of 
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April  15. 

The  plaintiff 
was  described 
in  the  bill  as 
"  of  Fort  WU- 
liamjnvemess, 
in  the  kingdom 
of  Scotland, 
but  now  resid- 
ing at  S. 
Edmund  Place, 
Aldersnite 
Street,  Lon- 
don."   The 
defendant's 
affidavits  stated 
that  the  plain- 
tiffs residence 
and  business 
were  in  Scot- 
land, and  that 
he  had  recently 
taken  furnished 
lodgings  in 
London,  but 
not  for  any 
stated  time. 
No  affidavit 
was  filed  in 
reply  to  this 
part  of  the  case. 

Held,  on 
motion  for  that 
purpose,  that 
the  plaintiff 
must  give  secu- 
rity for  costs. 


(a)  3  Bro.  C.  C.  871,  372. ;  Cox, 
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the  jurisdiction,  then  security  must  be  given.  The  application 
is  premature.  So  long  as  the  plaintiff  is  in  England,  the  Court 
will  act  by  attachment  When  it  is  shown  that  the  plaintiff  is 
abroad,  or  is  doing  acts  to  defeat  the  right  of  the  defendant  to 
have  his  costs  secured,  then  the  Court  will  make  an  order ;  but 
until  that  happens  the  Court  will  not  interfere. 

The  Master  of  the  Bolls.  The  question  upon  this  mo- 
tion is,  whether  the  plaintiff  has  such  a  residence  in  England  as 
will  enable  the  defendant  to  find  him  whenever  it  may  be  neces- 
sary; and  I  am  of  opinion  he  has  not  I  by  no  means  say 
that  a  party  taking  up  his  abode  in  England,  by  engaging  a 
furnished  house  for  a  stated  period,  must  give  security  for  costs. 
Here,  the  plaintiff  is  domiciled  in  Scotland,  and  has  come  to 
London  and  taken  lodgings  for  no  stated  time ;  and  it  is  quite 
consistent  with  all  that  has  appeared,  that  he  may  have  come 
here  to  avoid  giving  security.  A  person  residing  abroad,  and 
coming  to  England  temporarily,  might  by  such  means  avoid 
giving  security ;  and  he  might  afterwards  from  time  to  time 
come  over  when  he  found  it  necessary  for  any  proceedings.  K 
the  phiintiff  came  here  for  a  visit,  that  is  not  sufEcient  resi- 
dence. It  would  be  otherwise  had  he  come  upon  permanent 
business,  —  of  which  there  is  no  evidence ;  and  I  am  of  opinion, 
the  phuntiff  must  give  security. 

Solicitor  for  the  plaintiff,  Asprey. 
for  the  defendant,  Farrar. 
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A  party  pur- 
chating  an 
estate,  ex- 


IN  RE  BUCKLEY'S  TRUST, 

In  re  10  &  11  Vic.  c.  96.,  and  12  &  13  Vic  o.  74. 

J  OHN  BUCKLEY  by  his  will  directed  his  executors  to  place 
out  at  interest  upon  real  security,  at  the  end  of  twelve  months 
presaly  fuy ect   ^St&c  his  decease,  two  sums  of  500/.  upon  certain  trusts,  for 

to  toe  payment  '  , 

of  legacies  the  benefit  of  the  testator's  daughters  and  their  issue ;  and  sub- 

thert^by  J®^'  *^^  charged  therewith,  he  gave  and  devised  his  residuary 

will,  is  not  a  real  and  personal  estate  to  his  four  sons  absolutely.     The  per- 

meaninjof  the  ®^"*^  estate  proved  insufficient  for  the  payment  of  these  legacies. 

Trustee  Relief  Soou  after  the  death  of  the  testator  the  devisees  sold  the  real 

ing  puid  the  *  estate,  and  a  portion  of  it  was  purchased  by  Messrs.  Orme- 

Court^jnd*  ^^*  ^^^  conveyed  to  them  expressly  charged  with  the  payment 

that  act,  and 

presented  a  petition  for  its  investment,  or  for  repayment  to  the  petitioners,  the  Court  directed  the 

money  to  be  paid  out  to  the  petitioners,  and  ordered  the  petitioners  to  pay  the  respondents'  costs. 


Trust. 
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of  these  legacies  in  exoneration  of  the  residue  of  the  real  estate.         1853. 
Several  applications  for  payment  were  made  to  Messrs,  Ormerod         iJTrT^ 
hj  persons  claiming  to  be  entitled  to  the  legacies ;  but  not  being     Buckley's 
satisfied  as  to  the  right  of  such  persons  to  these  legacies^  Messrs. 
Ormerod^  in  February,  1852,  paid  the  two  sums  of  500L  and 
interest  into  Court,  under  the  pro\dsions  of  the  Trustee  Belief 
Act     This  having  been  done  before  the  Order  of  the  7th  May, 
1852,  the  money  remained  uninvested. 

Messrs.  Ormerod  now  presented  a  petition  praying  a  decla- 
ration that  they  came  within  the  meaning  and  intention  of  the 
Trustee  Relief  Act ;  and  that  they  were  justified  in  paying  the 
money  into  Court,  and  that  an  order  might  be  made  for  the 
investment  of  the  money.  That  in  case  the  Court  decided  they 
were  not  justified  in  so  doing,  then  that  the  money  might  be 
paid  out  to  the  petitioners ;  and  that  in  either  case  the  costs 
might  be  paid  out  of  the  fund. 

Mr.  Ebnsley  and  Mr.  Crofts  in  support  of  the  petition. 

Mr.  Prior,  contra. 

The  Master  of  the  Rolls.  I  think  this  case  does  not  come 
within  the  meaning  of  the  act.  The  words  of  the  act  are,  - 
"  all  trustees,  executors,  administrators,  or  other  persons  having 
in  their  hands  monies  belonging  to  any  trust  whatsoever.'*  I  do 
not  see  what  money  the  petitioners  have  in  their  hands  belong- 
ing to  any  trust.  The  meaning  of  the  act  is,  that  where  a  trust 
has  been  created  and  the  person  having  the  money  is  unable  to 
ascertain  to  whom  the  money  is  legally  payable,  such  person  may 
pay  the  money  into  Court.  Here  there  is  no  money  in  the  hands 
of  the  petitioners.  They  have  an  estate  subject  to  a  charge, 
and  I  am  asked  to  decide  that  they  have  a  right  to  raise  the 
money  and  create  themselves  trustees  for  the  purpose  of  taking 
advantage  of  the  act.  The  effect  of  allowing  this  petition 
would  be  to  give  every  person,  entitled  to  land  subject  to  a 
charge,  a  right  to  pay  the  money  into  Court.  When  a  testator 
gives  a  legacy  and  charges  it  upon  his  estate,  the  legatee  is  en- 
titled to  the  expenses  of  raising  it;  but  if  I  were  in  the  present 
ease  to  allow  the  money  to  be  paid  into  Court  under  the  act,  the 
costs  would  fall  upon  the  legatee.  I  am  of  opinion  that  the  act 
was  not  intended  to  meet  this  case.  No  case  has  been  cited, 
and  I  understand  the  point  has  not  been  decided.  The  order  I 
shall  make  will  be,  to  direct  the  money  to  be  paid  out  to  the 
petitioners,  and  the  petitioners  to  pay  the  respondents'  costs. 

Solicitors  for  the  petitioners,  Sudlows,  Torr,  §•  Janetpay. 
for,^the  respondents,  Sharpe  8f  Co. 

c2 
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^  Vice- 
Chancellor 

Wood.  HOPKIN  V.   HOPKIN. 

1853.  ^-. 

"T^, — '      Mr.  ELMSLEY  (Mr.  Pemberton  with  him)  moved  to  set 

April  12.  ,  .         i»  T      1  1  /*•  J      • 

Where  a  writ  ^sJ^de  a  wnt  01  fie  exeat,  on  the  ground  that  the  amdavits  on 

of  ne  exeat  had  ^hich  it  had  been  granted  were  irregular  and  insufficient,  and 

on  affidavits  he  also  moved  upon  the  merits.    He  contended  that  the  affidavits 

s^orn  befOTc  ^y^j.^  insufficient,  in  not  stating  that  the  property  would  be 

own  solicitor  endangered  if  the  writ  was  not  issued.      All  the  cases  had 

the^ow-rdis-  ^^ssumed  that  such  a  statement  was  necessary,  and  the  struggle 

charged  the  had  always  been  whether  it  was  not  necessary  to  state  that  the 

luid^refas^to'  defendan  was  going  abroad  to  avoid  the  demand.    Tomlinson  v. 

put  the  defend-  Harrison  (a),  Stewart  v.  Graham  (i). 

not  to  bringwa       [Vice-Chancellor.     Is  it  ncccssary  to  state  in  so  many 

*c*^^^  words  that  the  property  will  be  endangered?      Here  the  affi- 

the  affidaVite  davit  states  that  the   defendant  had   said,    "  What  I  have 

should  state  gQi-  I  ghjji  keep.**]     The  case  of  Boehm  v.  Wood  (c)  seems 

expressly  that     "  *     -^  ,  ^  -^ 

the  property  to  go  that  length.      Then  the  affidavits  were   sworn  before 

Jeered  if  the  ^^^   plaintiff's  own  solicitor  ;  that  is  clearly  an   irregularity, 

writ  was  not  Daniel's  Ch.  Practice,  voL  2.,  p.  1436.,  referring  to    In    re 

^^lutre  whe-  Hogan  (d);  in  which   case  Lord  Hardwicke    said,  if  he  had 

ther  a  second  known  the  affidavits  had  been  so  sworn,  he  would  not  have 

granted  where  allowed  them  to  have  been  read;  and  dismissed  the  petition 

the  defendant  ^j^  costs,  to  come  out  of  the  Solicitor's  own  pocket,  for  thus 

has  been  arrest-   .  -         ,  .         i        /» i      •  Txr     i        rr  ^  \ 

ed,  and  has  put  improperly  taking  the  ainaavits.      kVood  v.  Harpur  {e). 

w^l  uTXr.  •^^*  ^^P^^^^^  ^^  ^^^^  ^^^^  ^^  ^  support  the  writ.  He 
wards  dis-         admitted  that  the  affidavits  were  sworn  irregularly,  and  that  if 

Su^ha^Se  ^  "motion  1^  been  made  to  take  them  off  the  file  it  would  have 
affidavits  were  succeeded ;  but  if  on  the  merits  there  was  a  clear  case,  the  Court 
swo^^*^  ^        would  immediately  grant  another  writ.    The  affidavits  had  been 

re-sworn,  and  the  averment  added,  the  want  of  which  was  com- 
plained of,  and  the  Court  would  not,  on  a  mere  formal  objection, 
discharge  the  writ. 

The  Vice-chancellor  said  it  was  not  a  mere  objection  of 
form,  but  an  irregularity  which  the  Court  considered  important, 
and  he  should  discharge  the  writ  with  costs. 

Mr.  Ampklett  then  asked  that  the  defendant  might  be  put 
under  terms  not  to  bring  an  action. 

The  Vice-Chancellob  asked  if  there  was  any  authority 
for  doing  that. 

Mr.  Ampklett  said  it  was  in  the  discretion  of  the  Court  to 
refuse  costs,  unless  such  an  undertaking  was  given. 

(a)  8  Ves.  82.  (J)  3  Atk.  813. 

(6)  19  Ve3.  313.  (e)  3  Eoiv.  290. 

(c)  1  Turn.  &  Kuss.  332. 
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The  Yice-Chakcellor  declined  to  put  the  defendant  under 
Any  terms.  As  to  the  other  point,  he  said  he  should  abstain 
from  giving  any  opinion,  but  he  thought  the  objection  a  eeriotis 
ODe. 

Mr.  Amphlett  then  moved  ex  parte  for  a  new  writ,  and  also 
that  the  defendant  might  pay  into  Court  the  balance  admitted 
to  be  in  her  hands  as  executrix. 

The  Vice-Chancellor  said  he  should  prefer'giving  leave 
to  serve  notice  of  motion  for  the  next  day. 

April  13.     Mi^  Amphlett  now  renewed  his  motion. 

Mr.  Elmsley  interposed,  and  said  that  a  second  writ  could  not 
be  granted  after  the  defendant  had  been  once  taken  and  dis- 
charged. Amtinck  y.  Barklay  (a).  That  case  only  differed 
from  the  present,  inasmuch  as  the  first  writ  was  a  Common  Law 
process.  But  the  analogy  is  perfect ;  and  Lord  Eldon  there 
says,  ^  This  sort  of  regard  ought  to  be  paid  to  personal  liberty, 
that  you  ought  to  be  sure  when  you  begin."  Raynes  v.  Wise  {b) 
is  to  the  same  effect. 

Mr.  Amphlett  contended  that  the  ancient  rules  at  Common 
Law  on  this  subject  were  very  stringent,  but  even  at  Common 
Law  the  Courts  exercised  a  discretion  in  such  matters  (c).  In 
Roddam  v.  Hetherington  (d)  the  Court  discharged  the  writ  as 
having  been  issued  on  insuflScient  affidavits,  but  made  the  de- 
fendant give  security  for  the  balance  admitted  by  the  answer  to 
have  come  to  his  hands. 


1853. 


The  Vice  Chancellor.  That  was  actually  the  same  thing 
as  issuing  a  new  writ.  At  all  events,  before  deciding  the  point, 
I  should  like  to  hear  the  merits  of  the  case. 

Upon  the  merits  being  gone  into,  the  case  was  compromised, 
and  no  further  opinion  given  upon  the  point  of  whether  a 
Kcond  writ  could  issue. 

Solicitors  :  Jacques  8f  Edwards^  and  Hawkins  8f  Bloxam. 


(a)  8  Yes.  594. 

(b)  2  Mer.  472. 


(c)  1  Tidd's  Prac.  174. 
(^0  5  Ves.  91. 


POOLE  V.  BOTT. 


VlCE- 

Chanceii.or 
Wood. 

rp  .         ,  .  April  14. 

iHIS  case   came  on  on  further  directions.     The  questions  a  testator  gave 
arose  on  the  will  of  Michael  Bott,  by  which,  after  directing  the  ^^^ '\o  hil''^*^ 

sons,  in  equal 
tbtres,  as  tenants  in  common,  to  be  Tested  in  tbem,  as  to  one  moiety,  "when  each  Eon  should  attain 
the  age  c^  twenty-one,  and  as  to  the  other  -when  the  youngest  son  for  the  time  being  should  attain 
tventy-one ;  and  in  case  any  of  them  should  die  before  his  respective  moieties  became  vested,  be 

c  3 
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1S53-        payment  of  hia  debts,  funeral  and  testamentary  ezpepsesj  and 
Poou        S^^^^g  certain  specificlegacies,  he  gave  and  devised  unto  his  four 
<V  sons,  John,  Thomas,  Charles,  and  Philip  Bott,  all  his  freehold. 

Statement,      copyhold,  and  leasehold  messuages  or  tenements,  to  hold  the  same 
to  the  use  of  his  said  sons,  their  respective  heirs,  executors,  ad« 
.ministrators,  and  assigns,  in  equal  shares,  as  tenants  in  common, 
and  to  become  vested  in  his  said  sons  at  the  times  following ;  that  is 
io  say,  one  moiety  when  and  as  his  said  sons  should  respectively 
attain  the  age  of  twenty-one  years;  and  the  remaining  moiety 
when  and  so  soon  as  his  youngest  son  for  the  time  being  should 
attain  the  age  of  twenty-one  years ;  but  in  case  any  one  or  more 
of  his  said  sons  should  die  before  the  respective  moieties  of  and 
in  his  or  their  share  or  shares  of  and  in  the  testator's  said  free- 
hold, copyhold,  and  leasehold  estates  should  become  vested  as 
last  aforesaid,  then  he  gave  and  devised  such  unvested  ^hare  or 
shares  of  and  in  the  said  messuages,  tenements,  farms,  lands, 
and  hereditaments  as  should  belong  to  his  said  son  or  sons  re- 
spectively so  dying  as  aforesaid,  and  also  the  share  or  several 
shares  of  and  in  the  same  hereditaments  which  the  said  son  or 
sons  respectively  should  take  under  the  present  provision,  unto 
and  to  the  use  of  the  other  or  others  of  his  said  sons,  and  hb 
or  their  respective  heirs,  executors,  administrators,  and  assigns, 
share  and  share  alike,  as  tenants  in  common,  and  to  become 
s  vested  at  such  ages,  days,  or  times  as  his  or  their  original  share 
or  shares.     And  in  case  all  his  sons  should  die  under  twenty-one, 
then  the  testator  gave  the  said  hereditaments  to  his  own  right 
heirs.     The  testator  then  gave  all  the  residue  of  his  personal 
estate  to  trustees  on  trust  to  pay  his  debts,  funeral  and  testa- 
mentary expenses,  and  as  to  the  residue  in  trust  for  his  siud  four 
.  sons  equally,  one  moiety  to  become  vested  in  and  payable  to 
them  respectively,  when  and  as  they  should  respectively  attun  the 
age  of  twenty-one  years ;  and  the  other  moiety  when  and  so 
soon  as  his  youngest  son  for  the  time  being  should  attain  the 
age  of  twenty  •one,  with  the  same  provisions  in  case  of  any  of 
the  sops  dying  under  twenty-one,  as  were  provided  in  respect  of 
the  real  estate ;  with  a  proviso  that  the  trustees  should  apply  the 
dividends  and  interest  or  such  part  thereof  as  in  their  discretion 
should  be  thought  necessary,  of  the  shares  of  such  of  his  sons  as 
should  not  have  acquired  a  vested  interest  for  his  or  their  mainte- 


gaye  the  nnyested  share  which  should  belong  to  such  son  to  his  other  sons.  And  he  directed  the 
goardians  appointed  by  the  will,  to  receive  the  rents  of  the  shares  daring  the  minoritj  of  his  fons^ 
and  apply  the  whole  or  any  part  to  their  respective  educations. 
Held,  that  **  vested  "  must  be  taken  to  mean  *'  not  liable  to  be  divested,'*  or  ^  vested  indefeasibly." 
The  testator  directed  Uie  trustees  not  to  pay  over  the  shares  of  the  sons,  or  permit  them  to  enter 
upon  the  real  estate,  until  they  had  given  bonds  not  to  marry  or  illegally  cohabit  with  the  duigb- 
ters  of  a  person  named.  The  Court  declined,  on  the  appUeation  of  a  party  havnig  a  remote 
interest,  to  direct  such  bonds  to  be  given.  .    ^ 
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Baaoe,  with  the  usual  clause  for  advancement ;  and  an  ultimate 
trust  in  case  all  his  sons  should  die  under  twentj-one  years,  for 
the  persons  who  would  be  entitled,  under  the  Statute  of  Distribu- 
tions, in  case  he  had  died  intestate  immediately  after  the  £EtiIure 
of  such  issue.  The  testator  then  provided  that  in  case  any  of 
kis  sons  should  intermarry  or  ille^lly  cohabit  with  any  of  the 
daughters  of  a  person  therein  named,  then  the  original  and  ac- 
cruing share  of  such  son  should  go  over  to  the  persons  who 
would  have  been  entitled  in  case  that  son  had  died  under 
twenty-one.  And  the  testator  declared  that  it  should  not  be 
lawful  for  his  trustees  to  pay  his  sons  the  amount  bequeathed 
to  them,  or  to  permit  them  to  enter  upon  the  real  estate,  until 
they  should  have  given  to  the  trustees  bonds  in  the  sum  of 
20,000/.  that  they  would  not  so  intermarry  or  illegally  cohabit. 
The  testator  then  appointed  hb  trustees  to  be  his  executors  and 
guardians  of  his  sons,  and  empowered  them  as  such  guardians  to 
receive  the  rents  and  profits  of  the  shares  of  his  sons  in  the 
real  estate  during  their  minorities,  and  to  apply  all  or  any 
part  thereof  to  their  respective  maintenance,  education,  and 
advanoement. 

The  testator  died  on  the  29th  December,  1846,  leaving  the 
four  sons  named  in  the  will  him  surviving. 

The  eldest  son  died  under  twenty-one;  the  second  and 
third  had  attained  that  age ;  and  the  fourth  was  still  under 
twenty-one. 

Mr.  FoUett  and  Mr.  E.  F.  Smith  appeared  for  the  heir-at- 
law,  and  contended,  that  he  was  entitled  to  the  rents  of  the  real 
property  up  to  the  times  at  which  the  testator  directed  the 
Merent  shares  in  the  estate  to  vest.  The  words  of  the  will 
were  as  strong  as  could  be,  to  prevent  the  vesting  of  the  estate 
before  the  times  mentioned.  Reliance  would  be  placed,  on  the 
other  side,  on  the  guardian  clause ;  but  that  was  a  discretionary 
power,  and  could  not  apply  to  vest  the  estate  in  opposition  to 
express  words  to  the  contrary.  It  was  a  power  in  aid  of  the 
personal  estate. 

Mr.  C  Barber,  for  the  sons,  contended  that  the  will  contained 

first  a  clear  gift  to  the  four  sons,  and  then  ambiguous  words  as 

to  the  time  of  vesting.     **  Vested^  might  be  construed  to  mean, 

"  not  subject  to  be  divested.^     Taylor  v.  Frobisher  (a)  was  a  very 

similar  case.   The  guardian  clause  was  not  a  mere  power  to  pro* 

vide  for  the  education  of  the  children,  but  a  power  to  receive 

the  whole  rents  of  the  respective  shares,  and  to  apply  all  or  any 

part  to  the  mfdntenance,  education,  and  advancement  of  the 

son  entitled  to  such  share. 

(a)  5De6ez&Sm.  191. 
c  4 
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Judgment 


Argnment 
on  behalf  of 
next  of  kin. 


Mn  Dickenson  appeared  for  the  personal  representatives  of  the 
deceased  son. 

Mr.  Charles  Hall  for  the  executors.  Mr.  Shapter  and  Mr. 
Shee  for  other  parties. 

Mr.  Folleit  in  reply,  contended  that  Taylor  and  Frobisher  was 
distinguishable.  In  that  case  there  was  a  good  reason  for  the 
meaning  given  to  the  word  vested. 

The  Vice-Chancellor  said,  the  case  was  one  of  those 
which  must  depend  on  the  exact  words ;  and,  looking  at  the 
whole  will,  he  must  hold,  that  there  was  an  immediate  gift  to 
the  sons  liable  to  be  divested  on  certain  events.  The  legal 
sense  of  'tested"  was,  that  the  party  was  not  to  take  any 
interest  till  that  time;  but  we  find  what  the  testator  hero 
wishes  to  be  the  meaning  of  it.  He  divides  the  shares  into  two 
moieties,  to  be  vested  at  stated  time& ;  but,  in  case  one  or  more 
of  his  said  sons  should  die  before  the  respective  moieties  of  his 
sliare  should  become  vested,  then  he  gives  such  unvested  share, 
which  should  belong  to  such  son,  to  the  other  sons.  Therefore, 
he  speaks  of  the  "  unvested  share  "  as  something  belonging  to 
his  sons.  If  it  had  stopped  there,  I  should  not,  perhaps,  have 
been  satisfied  ;  but,  then  we  come  to  the  guardian  clause.  In 
respect  of  the  real  property,  the  testator  has  not  done  as  he  did 
with  respect  to  the  personal  estate ;  he  has  not  interposed  trus- 
tees, but  he  has  made  an  immediate  gift ;  and  then  he  tells  the 
guardians  to  receive  the  share  which,  in  the  previous  part  of  the 
will,  he  had  designated  as  belonging  to  his  sons.  Therefore, 
on  the  whole,  I  must  consider  that  vested  means  not  to  be 
divested,  or  indefeasible.  The  other  construction  would  be  very 
improbable.  The  testator  could  hardly  have  intended,  that  the 
guardians  should  have  power  to  receive  all  the  rents  during  the 
minority  of  each  son ;  but  that  during  the  intervals  between  each 
son  coming  of  age,  and  the  majority  of  the  youngest  son,  a 
moiety  of  the  rents  of  such  son's  share  should  be  undisposed  of. 

Mr.  Snape  on  behalf  of  the  next  of  kin,  who  would  become 
entitled  in  the  event  of  all  the  sons  acting  in  breach  of  the  con- 
dition in  the  testator^s  will,  then  contended,  that  the  Court 
would  compel  the  sons  to  give  bonds  as  required  by  the  tes- 
tator. The  cases  in  which  similar  bonds  had  been  considered 
void,  were  all  upon  wagers.  A  bond  not  to  marry  a  particular 
individual  was  good;  and  therefore  the  only  question  was, 
whether  the  introduction  of  the  provision  against  illegally  co- 
habiting, made  any  difference.  In  Da  Costa  v.  Jones  (a),  Loixi 
Mansfield  says,  that  '^  indecency  of  evidence  is  no  objection  to 

(a)  Cowp.729. 
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its  Iieiiig  received,  when  It  is  necessary  for  the  decision  of  a        1^^3. 

civil  or  criminal  right"  Poolb 

Mr.  C.  Barber  contended  that  the  next  of  kin  had  no  interest  ^' 

Bcyrr 

which  the  Court  would  recocrnise  in  the  matter. 


The  Vice- Chancellor.  I  shall  direct  the  money  to  bo 
handed  over  without  the  bonds  being  given.  It  is  suggested, 
that  there  is  just  a  possible  interest  in  the  party  who  now  asks 
that  they  may  be  given.  If  the  bonds  were  given,  the  ten- 
dency would  be  to  lead  to  inquiries  which  would  disturb  the 
peace  of  a  family  not  in  any  way  concerned  in  the  testator's 
will. 

Solictors:  Philpot — Braikenridge. 


Judgments 


This 


Vice- 
chancellor 
Stuart. 

TUCKER  V.  HERNAMAN.  ^'^  "• 

Statement, 

was  a  claim  for  the  administration  of  the  estate  of  the  resident  in 
late  Azariah  Elswood,   formerly  of  Chard,  in  Somersetshire,  ^jS'^e  a^' 
and  late  of  Bungay,  in  Suffolk,  an  attorney  and  solicitor.  bankrupt  in 

From  the  affidavits  of  the  plaintiff  and  the  first  defendant,  didnotobtidn 
the  following  appeared  to  be  the  facts  of  the  case :  The  late  ^w  certificate. 
Azariah  Elswood,   by  his  will,  dated   the  26th   July,    1852,  irent  to  reside 
appointed  the  plaintiff  Charles  Benjamin  Tucker,  and  the  second  in  SufTolk,  and 
defendant  James  Templer,  his  executors.      The  testator  died  commenced 
on  the  27th  July,  1852,  possessed  of  considerable  assets,  and  ^nd  ct^ri^^^u' 
his  will  was  proved  by  both  his  executors  on  the  11th  of  Au-  on  until  his 
gust  following.     In  1815,  a  commission  of  bankruptcy  issued  H^^execuufr^ 
against  the  testator,   who  was  then  resident    at  Chard  as  a  proved  his  will. 
scrivener,  but  he  did  not  obtain  his  certificate.     In  1817,  he  of  the  District 
went  to  reside  at  Bungay,  and  a  few  years  afterwards  he  com-  ^^^^  ^^  Bank- 
menced  business  there  as  an  attorney  and  solicitor,  and  con-  on  the  petition 
tinned  in  practice  there  up  to  his  death.     John  Rio,  one  of  the  ^^  ^^^**2e- 
assignees  appointed  under  his  bankruptcy,  died  in  1829,  and  came  such 
John  Davey,  the  other  assignee,  died  in  1842,  and  no  other  h^J^bankraycy, 
assignees  had  been  appointed  in  their  place.     The  debts  proved  the  official  as- 
against  Elswood  under  his  bankruptcy  amounted  to  upwards  ^^red  to  pay 
of  12,000/.,  and  he  had  paid  two  dividends  amounting  together  to  t^©  funeral  and 
2s.  5\d.  in  the  pound.     The  assignees  and  their  solicitor,  who  expenses,  and 
was  also  solicitor  for  some  of  the  creditors  who  had  proved  debts  credhow^f  A  * 

and  then  his 
creditors  onder  his  hankmptcy,  and  to  pay  the  surplus  to  his  executor.    A  daim  was  filed  hy  his 
executor  against  the  officiid  assignee  for  the  administration  of  A.*s  estate. 

Held,  thai,  notwithstanding  the  order  of  the  Court  of  Bankruptcy,  the  estate  of  A.  ought  to  he 
administered  by  the  Court  of  Chimpery,  and  the  usual  administration  decree  was  made. 
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nnder  the'oommitsion,  knew  that  the  testator  was  carrying  on 
an  extensive  business  at  Bungay ;  and  John^^Davey^  one  of  the 
assignees,  who  proved  under  the  commission  for  lOSOL^  and  two 
other  creditors  who  proved  respectively  for  960/.  and  1368/L 
I2s,  ^d,^  had  been  paid  or  otherwise  satisfied  their  debts  by  the 
testator,  while  his  orediton  whose  debts  had  been  contracted 
recently  or  since  his  residence  at  Bungay,  alleged  that  they 
were  ignorant  of  the  testator  ever  having  been  bankrupt,  and 
they  claimed  to  have  their  debts  paid  out  of  the  testator's  pro* 
perty  in  preference  to  the  creditors  who  had  proved  under  the 
bankruptcy. 

The  plaintiff  and  the  second  defendant  Templer,  after  they 
had  obtained  probate,  took  possession  of  a  considerable  portion  of 
the  testator's  assets,  among  which  was  a  balance  at  his  banker's 
of  3774/.  16^.  Sd.  In  August  last  the  defendant  Hemaman 
was  appointed  official  assignee  under  the  testator's  bankruptcy, 
and  he  took  possession  of  the  testator's  house  and  household 
furniture,  and  with  the  concurrence  of  the  defendant  Templer 
sold  the  books  of  the  testator  with  the  good-will  of  his  business, 
and  called  on  the  executors  to  pay  over  to  him  the  sum  which 
they  had  transferred  into  their  own  names  from  the  testator's 
name  at  lus  bank.  Templer  was  willing,  but  the  plaintiff  had 
refused,  to  comply  with  Hernaman's  request.  In  October  last, 
William  Butcher,  who  was  a  creditor  of  Elswood  subsequently 
to  his  bankruptcy,  presented  a  petition  to  the  District  Court  of 
Bankruptcy  at  Exeter,  into  which  the  proceedings  under  the 
commission  had  been  removed,  praying  for  priority  of  pay- 
ment out  of  the  assets  of  Elswood,  of  the  debts  due  to  his  creditors 
subsequently  to  his  bankruptcy ;  and  on  the  26th  of  October  the 
commissioner  acting  in  the  bankruptcy,  ordered  that  "  notice  be 
published  in  some  newspapers  circulating  at  Bungay  aforesaid, 
calling  on  all  persons  claiming  to  be  creditors  of  the  said 
Azariah  Elswood,  or  that  have  any  claims  on  his  estate,  to  send 
the  particulars  of  such  claims  to  the  said  Francis  Hernaman 
within  one  month,  and  that  all  such  sum  and  sums  of  money  as 
shall  be  found  to  be  due  to  such  creditors  and  claimants  be  paid 
to  them  out  of  the  first  money  to  be  got  in  and  received  by  the 
asngnee  or  assignees  of  the  estate  and  effects  of  the  said  A. 
Elswood^  together  with  the  funeral  expenses  and  the  expenses 
of  the  executors  in  proving  the  said  will  of  the  said  A.  Elswood 
and  otherwise,  to  be  ascertained  and  settled  by  the  registrar  of  this 
Court,  if  the  parties  differ  about  the  same ;  and  that  the  residue  of 
the  estate  and  effects  of  the  said  A.  Elswood  be  applied  in  payment 
of  the  oosts^  charges,  and  expenses  of  the  sfud  petition  or  relating 
thereto  as  well  of  the  petitioner  as  the  said  assignee,  and  alsa 
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the  fBjtamt  of  the  €0^  c^rgee^  and  expenses  inoiuhred  and  to 
be  incurred  m  ike  j^rQseoutioui  of  the  said  oorAmissioti ;  and  then 
b  payment  of  the  debts'  due  to  creditors  who  have  proved  or 
fhall  heceaftfior  prove  any  debts  imder  the  said  commission^  or  so 
many  of  the  croditord  who  have  already  proved  such  debts  as  have 
iiot  siQoe  been  paid  or  otherwise  satisfied  such  debts  by  the  said 
A.  El0wood,.or  otherwise  compounded  for  the  same  with  the  said 
A,  Elawood ;  aiid  that  any  surplus  which  may  then  remain  shall 
be  paid  over  by  the  said  assignee  or  assignees  to  the  said  Charles 
fienjamin  Tucker  ai|d  James  Templer^  ^  such  executors  of  the 
said  will  of  the  said  A«  Ejbwood.'^  There  was  no  appeal  from 
ihis  order.  The  present  daim  was  filed  for  the  administration 
of  the  testator's  property  under  the  direction  of  this  Court 

Mr.  Bacon  and  Mr.  Schomberg  appeared  for  the  pliuntiff. 
Altbough  the  order  of  the  District  Court  of  Bankruptcy  gave  the 
.sabseqoent  creditors  that  priority  which  the  creditors  under  the 
Goauoiasion  had  forfeited,  it  did  not  deprive  this  Court  of  the 
light  to  administer  the  testator's  assets  under  its  direction.  Tbe 
executors  would  be  liable  to  actions  at  law  by  the  subsequent 
creditors  in  assertion  of  their  prior  rights. 

They  cited  Traughton  v.  Gitley  (a),  Exparte  Storks  (i),  Uve^ 
rett  y.  Backhouse  (c),  Exparte  Bourne  (d),  Meux  v.  Smith  {e), 
Exparte  JungmieheH^f). 

Mr.  J.  V.  Prior^  for  Hemamanj  conceded  that  the  subsequent 
creditors  were  entitled  to  priority^  but  contended  that  the  Court 
of  Bankruptcy  had  jurisdiction  to  distribute  the  bankrupt's  pro- 
perty. The  bankrupt  bad  no  power  to  appoint  an  executor  of 
any  property  except  of  that  which  remained  after  the  payment 
of  his  debts  under  his  bankruptcy. 

Mr.  H.  Prior  appeared  for  the  second  defendant  Templer. 

The  Yice-Chaucbixob  said,  that  the  case  was  one  of  great 
novelty^  and  not  free  from  difficulty.  The  executors  had  proved 
the  testator's  will,  and  they  had  possessed  themselves  of  assets ; 
and  the  evidence  showed  that  the  testator  had  been  declared 
bankrupt,  but  that  no  certificate  had  been  granted  to  him ;  that 
he  afterwards  entered  into  business  as  an  attorney  and  solicitor, 
and  died  thirtyHseven  years  after  his  bankruptcy,  possessed  of 
condderable  assets  and  indebted  to  many  creditors  in  respect  of 
debts  incurred  subsequent  to  his  bankruptcy.  It  was  admitted 
that  the  subsequent  creditors  had  a  right  to  have  their  debts 
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paid  anterior  to  the  creditors  under  the  bankruptcj,  who  oould 
only  come  in  after  the  others  had  been  paid  in  full.  In  that 
state  of  things,  what  was  the  position  of  the  plaintiff,  and 
what  were  his  rights  under  this  claim  against  his  co^xecutor 
and  against  the  official  assignee,  who  was  in  possession  of  the 
great  bulk  of  the  testator's  assets?  The  assignee  was  a  trustee 
of  what  remained  adter  the  subsequent  creditors  had  been  sa- 
tisfied. Any  subsequent  creditor  had  a  right  against  the 
executors  to  the  extent  of  the  assets,  but  as  against  the  assignee 
they  had  no  legal  claim.  The  principle  of  the  case  of  TroughUni 
V.  Gitley  (a),  before  Lord  Camden,  was  extremely  plain ;  for  it 
was  clear  that,  as  between  the  two  sets  of  creditors,  the  subse- 
quent creditors  ought  to  be  preferred  to  the  creditors  under  the 
commission,  and  this  prior  right  of  the  subsequent  creditors 
could  be  asserted  against  the  executors,  who  would  be  exposed 
to  actions  at  law.  This  being  so,  the  subsequent  creditors  had 
been  dealt  with  under  the  order  of  the  commissioner,  who  had 
ordered  them  to  come  in  before  the  official  assignee  ;  but  how- 
ever laudable  the  intention  of  the  commissioner  might  be,  his 
Honour  said  he  could  not  hold  that  the  jurisdiction  of  this 
Court  had  been  ousted,  or  that  it  was  in  the  least  affected,  by 
that  order.  It  had  been  said  that  the  bankrupt  had  no  right  to 
appoint  an  executor,  except  of  the  surplus  of  his  property  which 
remained  after  the  payment  of  the  creditors  under  his  commis- 
sion ;  but  his  Honour  said  he  could  not  take  that  view ;  and 
were  he  to  do  so,  he  should  over-rule  the  decision  of  Lord 
Camden  in  Troughton  v.  Gitley.  (a)  He  should  declare  that  the 
subsequent  creditors  were  entitled  to  be  paid  in  the  first  place 
out  of  the  bankrupt's  estate,  and  direct  an  account  to  be  taken 
of  the  testator's  real  and  personal  estate. 
Solicitor  for  the  plaintiff,  Scdley. 

for  the  defendants,  Whittaher. 


(a)  2  Amb.  630. 
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A  case  of  wilful    WILLIAM  HELDER,  the  testator  in  the  cause,  by  his 
default  and  ne-  will  dated  in  1823,  after  various  bequests  to  the  plaintiff  and 

gugence  wa«  * 

alleged  on  the 

pleadings  against  executors  for  net  liaTing  sold  the  testator's  estate,  and  at  the  £rst  hearing 

accounts  and  inquiries  were  directed. 

Held,  on  further  directions,  that  as  at  the  original  hearing  it  iras  not  ascertained  who  the  par- 
ties entitled  under  the  will  were,  the  defendants  were  still  chargeahle  with  their  hreach  of  duty. 

Held  also,  that  as  the  testator's  widow,  a  co-executrix  with  another  defendant,  bad  receired  the 
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others,  proceeded  as  follows:  "And  all  the  remainder  of  my  pro« 
perty,  of  what  kind  soever  or  wheresoever  it  may  be  at  the  time 
of  my  decease,  I  leave  to  my  dear  wife,  Mary  Helder,  for  her 
use  during  her  natural  life,  to  be  vested  in  the  public  funds  in  the 
joint  names  of  my  executors  hereinafter  mentioned ;  but  besides 
what  I  have  in  the  former  part  of  this  my  will  bequeathed  to  my 
wife,  Mary  Helder,  I  also  will  and  bequeath  to  her  my  business  of 
dyer,  carried  on  at  my  house  in  Carpenter  Street ;  and  also  a 
lease  of  the  said  house  and  premises  for  the  term  of  twenty-one 
y^KTs  to  be  granted  to  her  from  the  time  of  my  decease ;  and  at 
the  demise  of  my  dear  wife,  Mary  Helder,  the  rest  of  my  pro- 
perty to  be  equally  divided  between  my  children,  share  and 
share  alike,  viz.,  my  daughters  Susannah  Wame,  Bebekah  Pat- 
tenden,  and  Sarah  Beer,  my  three  remaining  daughters,  for  their, 
own  proper  use  and  benefit,  without  control  of  their  husbands 
or  to  the  heirs  of  their  bodies  lawfully  begotten,  should  they  be 
taken  away  before  the  time  of  our  demise ;  and  my  daughter, 
Hobson,  who  is  deceased,  and  left  two  children,  I  will  and  be- 
queath to  them  their  late  mother's  share  of  my  property,  viz.,  I 
will  and  bequeath  to  my  grandsons,  John  and  James  Hobson, 
what  should  have  been  the  mother's  part,  had  she  outlived  me, — 
I  mean  that  they  shall  come  in  for  an  equal  share  with  my  three 
now  living  daughters  before  mentioned ;  and  I  do  hereby  con- 
stitute and  appoint  George  David  Hobson,  Mr.  Marriott,  and 
my  dear  wife,  Mary  Helder,  my  joint  executors  of  this  my  last 
will."  On  the  8th  January,  ]  824,  the  testator  made  a  codicil 
to  his  will,  and  thereby  gave  a  copyhold  estate  in  Sussex,  which 
he  had  lately  purchased,  to  his  wife  for  life,  and  after  her  de- 
cease he  directed  his  executors  or  administrators  for  the  time 
being  to  sell  the  same,  and  the  monies  to  arise  by  sale  to  be  re- 
ceived by  them  in  aid  of  his  personal  estate,  and  go  in  the  same 
manner  as  his  personalty.  The  testator  also  made  another  co- 
dicil, whereby  he  bequeathed  certain  goods  and  effects  in  his 
house  near  Lewes  to  his  wife.  The  testator  died  on  the  2nd 
October,  1825,  leaving  his  wife,  daughters,  and  grandsons  surviv- 
ing. In  1847  the  present  bill  was  filed,  and,  after  stating  the  will 
alleged  that  the  executors  had  possessed  themselves  of  the  estate, 
and  had  granted  a  lease  of  the  house  in  Carpenter  Street  to  the 
widow,  which  lease  expired  in  1846,  and  that  she  had  taken  pos- 
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rents  and  profits  daring  the  whole  period,  her  estate  was  liable  to^make  good  the  surplus  orer 
what  ^e  would  have  been  entitled  to  in  case  there  had  been  a  sale  and  investment  according  to 
the  will. 

Held  also,  that  where  personalty  is  given  by  will  to  a  person,  and  in  the  event  of  that  person^s 
death  to  */  the  heirs  of  her  body,"  all  the  children  of  the  party  are  entitled  to  take  equally. 
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session,  and  still  was  in  possesion  of  the  testator's  estate. 
Marriott,  one  of  the  execntors,  died  in  May/ 1847,  having  pre-> 
Viously  accounted  to  his  oo-executors.    That  testator's  daughter, 
Sarah  Wame,  died  in  August,  1848,  a  widow,  leaving  five 
children,  and  that  Thomas  Wame  (one  of  them)  was  her  per-^ 
sonal  representative.     The  allegations  in  the  bill  then  went  on 
to  show  that  the  widow  and  the  other  executors  had  obtained 
possession  of  the  testator's  estate,  but  had  not  invested  it  as  was 
directed  by  the  wilL     The  bill  then  charged  that  they  had  wasted 
the  estate ;  that  they  had  not  sold  the  freehold  and  leas^old  pro- 
perty, as  they  were  bound  to  do,  inunediatdy  after  the  death  of 
the  testator,  by  reason  of  which  the  widow  had  received  more 
than  she  was  entitled  to ;  that  other  parts  of  the  property  were 
in  a  decayed  and  ruinous  estate,  and  that  it  would  cost  a  large 
amount  of  money  to  put  them  in  a  state  of  .repur.     The  biU 
then  prayed  the  appointment  of  a  receiver,  that  accounts  might 
be  taken  of  the  personal  estate ;    that  there  should  be  a  sale,* 
and  that  the  widow  and  Hobson  might  make  good  the  loeA  of 
the  plain tifib  and  the  parties  interested,  by  reason  of  the  free-^ 
hold  and  leasehold  premises  not  having  been  sold ;    and  that 
they  should  be  in  the  meantime  restraint  from  selling,  disposing 
of,  or  granting  leases  of  the  property.     The  cause  was  heard,' 
and  a  decree  made  establishing  the  will,  declaring  the  trusta 
ought  to  be  performed,  and  directing  accounts  of  the  real  and 
personal  estate  of  the  testator  to  be  taken ;  and  the  Master  was 
directed  to  inquire  as  to  the  parties  interested  under  the  vrilL 
An  order  was  also  made  for  the  appointment  of  a  receiver. 
The  cause  now  came  on  on  further  directions,  accounts  having 
been  taken,  and  a  receiver  appointed ;  the  questions  to  be  argued 
being,  whether  at  this  stage  of  the  case  the  executors  were  still 
chargeable  with  their  defaults  ?     Whether  Hobson,  one  of  the 
executors,  was  to  be  held  liable,  the  widow  having  in  fact  been 
the  person  who  had  benefited  by  the  defaults?     Whether,  on 
the  construction  of  the  will,  the  heir  of  Susannah  Hobson  or 
her  children  generally  were  entitled  under  the  will? 

Mr.  Shapter  for  the  plainiifi. 

Mr.  Craig  and  Mr.  Fischer^  for  the  defendant  Hobson.  Mrs. 
Helder  has  here  had  possession  of,  and  control  over,  the  whole 
estate ;  she  has  received  all  the  rents  and  profits,  and  Hobson 
cannot,  therefore,  be  held  liable.  Green  v.  Badky  (a),  Coope 
V.  Carter  (b),  Garland  y,  Litiletoood  (c),  Jones  v.  Morrall  (d), 

Mr.  A.  Smith  for  Mrs.  Helder's  representative^  she  having 
died  since  the  institution  of  the  suit 
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Mr.  Vance,  for  the  next  of  kin  of  Susannah  Warhe.  There 
are  three  olaaeee  of  cases  reeemblmg  the  present.  The  first  is, 
where  property  ia  given  to  the  heir8-a1>-law  of  any  person ;  the 
Becond,  where  it  is  given  to  the  heirs ;  and  the  third,  as  in  the 
present  case,  where  the  gift  is  to  the  heirs  of  the  body.  In 
those  cases  falling  within  the  first  dass,  the  words  are  construed 
strictly ;  fFare  v.  Rowland  (a).  In  the  second  class,  where  the 
gift  or  devise  is  to  the  heirs,  the  rule  is  flexible,  and  may  mean 
next  of  kin  or  heirs-at-law,  according  to  the  nature  of  the  pro- 
per^ given,  whether  real  or  personal ;  JDooly  v.  Higgina  (i), 
cuttings  y.  M*Dermatt  (c),  De  Beauvair  v.  De  Beauvoir  (d). 
The  third  class  is  also  flexible,  and  means,  if  applied  to  per- 
lonalty,  that  the  duldren  next  of  kin  should  take ;  Price  v. 
LocUey  (e).  The  case  before  the  Court  is  clearly  similar  to  that 
of  /Vtre  V.  LocUey.  Here  the  property  has  been  directed  to  be 
sold,  inasmuch  as  though  there  has  been  no  express  direction  to 
sell,  yet  there  is  a  direction  to  invest  the  property  in  the  pur- 
ehase  of  stock,  and  therefore  there  must  necessarily  be  a  sale. 
It  is  contended,  therefore,  that  all  the  children  of  Susannah 
Wame  are  entitled  to  one  fourth  share  of  the  testator's  estate. 

Mr.  Hislop  Clarke,  for  the  heir-at-law  of  Susannah  Warne, 
contended,  that  the  word  must  be  construed  strictly,  and  must 
mean  the  heir  of  the  body.  Here  there  was  no  express  direction 
to  sell  the  real  estate  (unless  the  direction  to  invest  in  the  funds 
can  be  so  considered),  and  therefore  nothing  to  alter  the  legal 
meaning  of  the  words.  And  the  case  of  Jesson  v.  Wright  (/), 
shows  that  these  words  must  be  construed  according  to  their 
strict  legal  meaning,  unless  there  is  something  to  control  it.  Of 
the  cases  cited  on  the  other  side,  only  one,  that  of  Price  v. 
Lockley,  has  any  resemblance  to  the  present  case,  where  the 
vords  used  are  *'  heirs  of  the  body."  On  the  whole  of  the  case, 
he  submitted  that  the  other  children  of  Susannah  Warne  were 
not  entitled  to  participate  in  the  gift. 
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The  Vice  Chancellor,  having  previously  expressed  his 
opinion  that  if  Mrs.  Helder's  estate  was  made  liable  for  the 
difference  between  the  rents  received  and  the  dividends  which 
would  have  been  received,  then  it  would  not  be  liable  for  the 
default  in  allowing  the  property  to  go  out  of  repair,  siud,  — 
In  this  case  I  have  first  to  consider  the  question,  whether  Mr. 
Hobson  is  liable  to  make  good  the  loss  sustained  by  the  estate ; 
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and  secondljy  the  question  as  to  the  meaning  to  be  given  to  the 
words  •*  heirs  of  the  body,**  whether  they  are  to  be  strictly  con- 
strued, or  mean  all  the  children  of  the  party.  The  will  is,  no 
doubt,  inartificial  in  its  form  ;  it  contains  no  express  direction 
to  sell;  but  after  certain  specific  bequests  or  devises,  the  testator 
gives  these  directions :  "  And  all  the  remainder  of  my  property, 
of  what  kind  soever,  or  wheresoever  it  may  be  at  the  time  of 
my  decease,  I  leave  to  my  dear  wife,  Mary  Helder,  for  her  use, 
to  be  vested  in  the  public  funds,"  &c  Here  we  have  a  clear 
direction,  that  all  the  residue  of  the  testator's  property  is  to  be 
vested  in  the  public  funds, — a  proceeding  which  necessarily  pre- 
supposes the  sale  and  conversion  into  money  of  the  whole  estate. 
It  b  manifest,  therefore,  that  all  the  property  ought  to  have  been 
sold.  Afterwards  the  testator  adds,  **  But  besides  what  I  have 
in  the  former  part  of  my  will  bequeathed  to  my  wife,  Mary 
Helder,  I  also  will  and  bequeath  to  her  my  business  of  dyer, 
carried  on  at  my  house  in  Carpenter  Street,  and  also  a  lease  of 
the  said  house  and  premises  for  the  term  of  twenty-one  years." 
Now  did  the  testator,  by  directing  that  this  lease  should  be 
given,  postpone  the  sale  until  after  the  expiration  of  the  lease, 
or  was  the  sale  to  be  immediate  ?  I  can  see  nothing  to  show 
an  intention  to  postpone  the  sale.  If  the  testator  had  held  the 
property  subject  to  a  lease,  the  direction  to  sell  would  mean  the 
sale  of  the  reversion,  and  I  cannot  see  how  in  this  case  there  can 
be  any  different  rule.  It  seems  to  me,  therefore,  that  if  the 
testator's  directions  were  carried  out,  a  beneficial  lease  should 
have  been  granted  to  the  wife,  the  property  sold  subject  to  the 
lease,  and  then  the  proceeds  of  the  sale  would  have  formed  part 
of  the  corpus  of  the  testator's  estate. 

The  codicil,  indeed,  specially  directs  that  the  sale  of  the 
property  comprised  therein  should  not  take  place  until  after  the 
decease  of  his  wife ;  but  this  cannot  affect  the  previous  directions 
given  by  the  will.  Then  the  testator  goes  on  to  direct,  after  the 
death  of  his  wife,  the  rest  of  the  property  to  be  equally  divided  be- 
tween his  children,  share  and  share  alike,  ^^  or  to  the  heirs  of 
their  bodies,  lawfully  begotten,  should  they  be  taken  away  before 
the  time  of  our  demise."  If  he  had  stopped  at  the  gift  to  his 
daughters,  there  is  no  doubt  that  they  would  have  taken  abso- 
lutely ;  but  we  have  first  to  determine  what  is  the  meaning  of 
the  words  **  our  demise ; "  and  on  this  point  I  think  it  quite 
clear,  that  he  did  not  intend  the  children  to  take  until  the  death 
of  the  survivor.  The  consideration  of  the  words,  heirs  of  the 
body,  will  be  reserved  until  Mr.  Hobson's  liability  be  decided. 

There  is  no  doubt  that  all  the  property,  except  that  men- 
tioned in  the  codicil,  ought  to  have  been  sold  immediately ;  and 
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it  lias  not  been  sold  up  to  this  time.    'Whether  the  executors 
liad  power  to  sell  the  freehold  property  I  cannot  determine^  but 
It  any  rate  they  had  ample  power  to  sell  the  leasehold.  A  ques- 
tion has  been  raised  whether  on  further  directions  the  liability 
of  Hobson  can  be  discussed^  or  whether  it  ought  not  to  have 
been  decided  on  the  original  hearing.  I  take  the  rule  of  practice 
on  this  subject  to  be  clear:  if  the  bill  pray  relief  against  the  de- 
fendant, and  at  the  hearing  the  Court  is  in  a  conditioui  with 
reference  both  to  the  parties  and  the  facts,  to  determine  the 
question,  it  ought  to  be  then  decided.     But  if  the  Court  is  not 
in  a  position  to  do  so,  then  it  will  at  the  original  hearing  direct 
inquiries  to  determine  who  and  what  are  the  proper  facts  and 
parties.     And  if  the  Court  does  do  so,  then  the  matter  is  open 
on  furtlier  directions.     Now  here  the  parties  interested  in  the 
qaestion  of  Mr.  Hobson 's  liability  will  be,  under  the  circum- 
Btances  of  the  death  of  Susannah  Warne,  the  persons  who  may 
be  substituted  for  her.     There  is  no  constat^  that  all  the  parties 
are  before  the  Court,  until  that  be  determined ;  and  any  question 
in  which  they  may  be  interested,  must  be  considered  as  re- 
senred  by  the  direction  for  inquiry  and  accounts.     The  liability 
of  Mr.  Hobson  is,  therefore,  still  open  to  the  Court  to  deter- 
mine.    Ought  he  then  to  be  held  liable  ?     And  in  arriving  at  a 
conclusion  on  this  point  I  am  somewhat  embarrassed  by  the 
frame  of  the  bilL     The  bill  has  been  afhended,  and  many  of  the 
statements  are  inaccurate.      Mary  Helder  is  stated  to  have 
received  the  rents  and  profits  of  the  copyhold  premises,  and  to 
be  now  in   the  receipt  of  them.     Then  Hobson  is  charged 
with  having  wasted  the  eifects  of  the  testator,  by  reason  of  not 
havin^r  sold.     It  is  then  charged  that  the  amount  of  the  rents 
received,  exceeds  the  amount  of  dividends  which  would  have 
teemed,  if  the  property  had  been  invested  in  the  funds,  and 
that  Mrs,  Helder  ought  to  account  for  the  surplu?.     There  are 
other  charges  in  the  bill  which  are  inconsistent  with  the  rest  of 
the  bilL     [His  Honour  referred  to  the  various  charges  in  the 
bill  in  deti^>  and  then  went  on.]     It  appears  to  me  quite  clear 
irom  this  state  of  facts,  that  Mrs.  Helder  is  liable  for  the  excess 
received  by  her  over  what  the  amount  of  dividends  would  have 
been.     That  is  the  remedy  to  which  I  conceive  the  plaintiffs  are 
entitled  under  the  circumstances,  and  I  do  not  consider  I  ought 
to  hold  Mr.  Hobson  liable  to  make  good  the  loss.     Let  there 
be  then  a  direction  to  ascertain  what  would  be  the  value  of  the 
leasehold  property,  including  the  reversionary  interest  in  the 
Carpenter  Street  property,  if  sold  and  the  proceeds  invested  in 
itock,  and  the  amount  of  dividends  arising  therefrom.  Let  there 
be  also  an  account  of  the  rents  received,  and  a  declaration  that 
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Mrs.  Held6r*8  estate  be  liable  to  make  good  the  differenoe 
tween  them^  and  the  dividends  reeeivable  firom  the  same  if 
invested  in  stock. 

The  only  remaining  question  is  as  to  the  meaning  of  the 
words  *^  heirs  of  the  body^"  about  which  it  is  not  contested  that 
it  is  a  substitutionary  limitation,  the  daughters  taking  in  the 
first  instance^  and  in  case  of  their  not  surviving  then  the  pro* 
perty  to  go  to  their  children. 

As  I  observed  previously^  on  the  true  construction  of  the 
will,  the  testator  directed  the  estate  to  be  converted  into  per* 
aonalty.  Now  there  were  several  cases  referred  to  in  the  course 
of  the  argument  illustrative  of  this  question.  And  I  apprehend 
that  there  can  be  no  doubt  that  where  tiie  words  ''heirs"  or 
''  heirs  of  the  body  ^  are  used,  that  the  meaning  is  flexible.  Thai 
when  applied  to  real  estate  they  must  be  construed  according 
to  their  strict  legal  meaning,  but,  when  used  as  to  personalty, 
the  word  ''  heirs  "  is  held  to  mean  next  of  kin,  and  the  words 
''  heirs  of  the  body  "  interpreted  as  ''  the  next  of  kin  issue  of 
the  body."  Declare,  therefore,  that  the  children  of  Susannah 
Wame  be  entitled  to  take  equally. 

Solicitors,  Walker  Sf  Crrant,  and  Church  Sf  Sons. 


Lords 
Justices. 

Apnl  16. 

Coaii8el*s  fees 
for  settling  a 
mortgage  deed 
on  bdiidf  of  a 
mortgagee  ad- 
vancing money 
ordered  to  be 
raised  in  a  suit, 
were  directed 
to  be  allowed 
in  taxing  the 
mortgagee's 
costs. 


NICHOLSON  V.  JEYES. 

JVlS,  G.  SIMPSON,  on  behalf  of  a  proposed  mortgagee,  ap- 
plied, by  permission  of  V.  C.  Stuart,  for  the  insertion,  in  an  order 
made  in  this  cause,  of  words  directing  the  taxing  master  to 
allow  the  mortgagee  the  fees  to  his  counsel  for  settling  the  mort- 
gage deed  and  securities.  By  the  order,  which  was  made  on 
the  26th  January  last,  the  costs  of  the  suit  were  directed  to  be 
raised  by  mortgage,  and  the  present  applicant  was  willing  to 
make  the  necessary  advance ;  but  whether  the  fees  to  his  counsel 
for  settling  the  securities  would  be  allowed  to  him  was  con- 
sidered doubtful  in  consequence  of  the  instructions  to  the  taxing 
masters  issued  by  the  Lord  Chancellor  St  Leonard's,  on  the  24th 
December,  1852.  (a)    The  applicant  had,  in  order  to  save  expense 


(a)  These  instructions  are  as  fol- 
lows:—  "Where,  in  pursuance  of 
any  direction  by  the  Court  or  judge, 
or  of  any  request  by  a  master  in 
ordinary,  drafts  are  settled  by  any 
of  the  conveyancing  counsel  under 
15  &  16  Vict.  C.80.  S.41.,  the  ex- 
pense of  procuring  such  drafls  to  be 
previously  settled  by  other  counsel 
IS  not  to  be  allowed  on  taxation  as 
between  party  and  party,  or  as  be- 


tween solicitor  and  client,  unless  the 
Court  shall  speciall;^  direct  such 
allowance.  This  intonation,  how- 
ever, is  not  to  prevent  the  allowance 
of  the  expense  in  cases  which  may 
already  have  occurred,  where,  in 
the  judgment  of  the  taxing  master, 
there  has  been  a  reasonabfe  ground 
for  laying  the  papers  before  other 
counsel.** 


Jetes. 
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to  the  eetate,  agreed  to  accept  the  title^  but  it  was  necessary  {or        1853. 
his  counsel  to  look  into  the  abstracts  to  ascertain  the  state  of  the     Nicholson 
title  sufficiently  to  draw  the  deed.     The  counsel's  duty  was^        ^  v. 
therefore,  more  onerous  than  under  ordinary  circumstances. 

Lord  Justice  EIkight  Bruce  said  that  he  considered  the 
mortgagee  must  have  all  his  reasonable  costs  to  which,  according 
to  the  usual  course  of  practice  out  of  Court,  he,  as  mortgagee, 
would  be  entitled. 

Lord  Justice  Turner  said,  that  as  the  order  had  directed 
that  the  mortgagee  should  have  his  costs,  charges,  and  expenses, 
the  words  ''including  his  reasonable  and  proper  charges  of 
settling  the  security  "  might  be  added. 

Solicitor,  Mr.  Frankhanu 


T 


Lords 

HARINGTON  v.  MOFFAT.  Justiceb, 

April  18.  23. 

HIS  was  an  appeal  from  the  decision  of  the  Master  of  the  A  shareholder 
RoIU  upon  a  special  case.    William  MoflBit  made  a  wiU  or  deed  ^^J^t^ 
of  disposition  in  the  form  used  in  Scotland,  and  dated  the  ance  company, 
5th  August,  1834;  and  he  also  made  a  codicil  thereto,  dated  ereiy  holder  of 
the  28th  August,  1841.     By  another  codicil,  dated  the  22nd  ^^^^  ^a«  re- 
September,  1841,  the  testator  *^gave,  granted,  assigned,  be-  an  insurance 
queathed,  devised,  and  disposed  to,  and  in  favour  of  his  said  ^*^  *^®  ^™" 
trust  disponees  and  their  foresaids,  first,  all  his  freehold  house  i^iii  gave  to  A. 
therein  mentioned ;    second,  the  whole   and  all  and  every  of  every'oflbi*"*^ 
his  shares  and  interest  in  the  Kock  Life  Assurance  Company  shares  and  in- 
on  lives  and  survivorships,  and  all  the  advantages  to  be  derived  comiMiny,^imd 
therefrom;  third,  the  whole  and  all  and  every  of  his  shares  and  all  the  advan- 
interest  in  the  Metropolitan  Loan  and  Investment  Company  rived  there- 
therein  mentioned  and  described ;  fourth,  the  whole  and  every  ^^®°J*  \«  T^® 
of  his  shares  and  interest  in  the  City  of  New  York  Five  per  Cent,  and  interest" 
Water  Stock,"  &c   By  another  codicU,  dated  the  15th  August,  ^the^r^tlTof 
1847»  the  testator  directed  his  trust  disponees  or  their  foresaids  the  will  used 
to  convey  over  to  the  child  or  children  of  his  nephew,  the  then  to  companies* 
deceased   Captain  William   Douglas    Harington,  and  to  the  of  different 
child   of  the  Reverend   H.  D.  Harington  his  nephew,   who  that  the  policy 
should  be  alive  at  the  time  of  his  (the  testator's)  death,  equally  ^^^^^"^[^il'^^ 
muMig  them,  share  and  share  alike,  or  the  survivor  of  them,  the  testator 
whom  failing,  to  his  own  heirs  whomsoever,  the  whole  and  all  panVdiVnot 
and  every  of  his  shares  and  interest  in  the  Bock  Life  Assurance  pass  under  the 
Company ;  and  the  testator,  after  referring  to  the  shares  and      ^suitement 
interest  which  he  formerly  had  in  the  Metropolitan  Loan  and 
Investment  Company,  gave  and  bequeathed  the*  whole  of  liis 
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shares  and  interest  in  the  British  Colonial  Bank  and  Loan 
Company  as  therein  mentioned.     The  testator^  who  was  domi- 
ciled in  England,  died  on  the  14th  September,  1850.     At  the 
dates  of  the  last-mentioned  codicil  and  the  testator's  decease, 
he  was  possessed  of  200  shares  in  the  Rock  Life  Assurance 
Society,  and  also  of  a  policy  of  assumnce  effected  with  the  said 
society  for  1000/.  upon  his  own  life.     The  Rock  Life  Assnr* 
ance  Society  was  not  incorporated,  but  consisted  of  a  body  of 
proprietors  with  a  subscribed  capital,  and  was  regulated  by  a 
deed  of  settlement,   dated  the  20th  August,   1807,   and  by 
certain  laws,  rules,  and  regulations,  made  in  pursuance  thereof. 
By  the  118th  clause  of  the  deed  of  settlement  it   was  pro« 
vided,  that  every  present  or  future  proprietor  of  the  company 
should  keep  on  foot  one  or  more  assurance  or  assurances  with 
the  company,  either  on  his  or  her  own  life,  or  on  the  life  or 
lives  of  one  or  more  approved  nominee  or  nominees,  amount- 
ing in  the  whole  to  51.  at  least  on  each  of  the  shares  held  by 
him  or   her   in   the  capital  of  the  company,  or   should  pro- 
cure two  or  more  approved  substitutes,  each  of  whom  should 
keep  on  foot  one  or  more  assurance  or  assurances  with  the  com- 
pany, either  on  his  or  her  own  life,  or  the  life  or  lives  of  one  or 
more  approved  nominee  or  nominees,  for  any  sum  whatever, 
provided  the  whole  amount  of  the  sums  to  be  assured  to  the 
substitutes  were  not  less  than  double  the  sum,  for  which  the 
proprietor  procuring   such  substitute  ought  to  have  insured; 
and  that  every  future  proprietor  should  be  allowed  three  ca- 
lendar months  from  the  time  he  or  she  should  have  become  a 
proprietor,  either  by  himself  or  herself,  or  by  two  or  more  such 
substitutes  as  aforesaid,  to  effect  such  assurance  or  assurances 
with  the  company.     By  the  125th  clause  of  the  deed  it  was 
provided,  that  executors,  administrators,  legatees,  or  next  of  kin 
of  deceased  proprietors,  and  assignees  of  bankrupt  proprietors^ 
should  not  be  proprietors  of  the  company  in  respect  of  the  shares 
held  by  them  in  the  company's  said  capital  in  any  of  those  capa- 
cities, and  should  not  be  obliged  to  keep  on  foot  any  assurance 
with  the  company,  and  might  in  the  manner  and  upon  the  terms 
thereinafter  mentioned  sell  the  shares  so  held  by  them.     By  the 
1 26th  clause  of  the  deed  it  was  provided,  that  every  executor, 
administrator,  legatee,  or  next  of  kin  of  a  deceased  proprietor! 
who  should  be  desirous  of  becoming  a  proprietor  in  respect  of 
the  shares  held  by  him  or  her  in  any  of  those  capacities,  should 
give  notice  In  writing  at  the  office  of  the  company,  of  such  his 
or  her  desire,  and  should  describe  in  such  notice  his  or  her  name 
and  place  of  abode,  and  the  number  of  shares  in  respect  of  which 
ho  or  she  was  desirous  of  becoming  a  proprietor.     By  the  155th 
clause  of  the  deed  it  was  provided,  that  at  the  first  court  of 
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directors  after  a  bonus  should  have  been  declared,  the  bonus  so 
declared  should  be  divided  into  three  equal  parts:  and,  by  the 
]^6th  and  157th  clauses^  provision  was  made  for  the  addition  of 
one  third  part  of  such  bonus  to  the  subscription  capital  stock, 
tnd  for  the  distribution  of  the  remaining  two  equal  third  parts 
of  euch  bonus  among  such  persons  as  should  have  assurances  on 
foot  with  the  company.  The  testator  became  a  proprietor  of 
the  said  society  in  1814,  and  in  the  same  year  effected  an  as- 
surance on  his  own  life  for  the  sum  of  1000/. ;  and,  at  the  time 
of  his  decease,  bonuses  to  the  amount  of  824/.  16^.  Sd.  had  been 
added  to  the  policy.  The  question  arose,  whether  the  plaintiffs, 
who  were  the  children  of  Captain  W.  D.  Harington  and  of  the 
Reverend  H.  D.  Harington  were  entitled  to  the  policy  and 
bonuses  as  well  as  to  the  shares  in  the  Kock  Assurance  Com- 
pany. The  Master  of  the  Rolls,  on  the  10th  February  last, 
held  that  the  plaintiff:!  were  not  so  entitled. 

Mr.  B,  Palmer  and  Mr.  G.  Simpson  for  the  plaintiffs,  in  support 
of  the  appeal,  contended  that,  as  the  policies  had  been  effected 
for  the  purpose  of  the  proprietorship,  there  was  such  a  connec- 
tion between  the  shares  and  the  policies  as  to  render  it  necessary 
to  include  the  policies  in  the  words  used  by  the  testator.  The 
exclusion  of  the  policies  would  render  the  words  "  and  interest " 
mere  surplasage.  The  testator  meant  something  beyond  his 
shares  in  this  company  when  he  used  the  words  ^^  shares  and 
interest,**  **  and  all  the  advantages  to  be  derived  therefrom ; " 
and  tliere  was  something  beyond  the  shares  to  answer  the  words, 
namely,  the  policy.  Aware  as  the  testator  was  of  the  regula- 
tions of  the  company,  he  was  desirous  of  giving  to  his  legatees 
not  only  the  shares  but  also  the  means  to  obtain  the  qualifica- 
tions necessary  to  hold  them.  They  cited  Richardson  v.  The 
Bank  of  England  (a),  Douglas  v.  Andretos  (b)y  and  Villcbois  v. 
Villehais  (before  V.  C.  K.  Bruce),  (c) 

Mr.  lAoyd  and  Mr.  Leach  for  the  defendants,  who  were  en- 
titled to  the  residue.  The  testator  confined  his  bequest  to  that 
which  belonged  to  him  as  a  partner.  He  had  himself  put  a 
oonstniction  upon  the  words  which  he  had  used  by  employing 
the  same  expression  —  **  shares  and  interest " — when  alluding 
to  other  companies  in  which  no  policies  existed. 

Air.  W.  J.  Bovill  for  the  trustees. 

Mr.  B.  Palmer  in  reply.  It  was  the  testator's  intention  to 
place  the  legatees  in  his  own  position  as  to  these  shares,  and  he 
derired  them  to  retain  the  qualification  necessary  for  ihem  to 
hold  the  shares* 


i: 


1853. 


Haringtoic 

V, 

Moffat. 
Statement 


Argument 


a)  4  Mjl.  &  Cr.  165. 
h)  14  Beav.  347. 


(c)  Not  reported. 
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Lord  Justice  Eniqht  Bruce.  The  burden  of  the  argu- 
ment in  this  case  was  upon  the  appellants^  as  allying  a  parti- 
cular and  specific  bequest  in  their  favour,  and,  therefore,  they 
were  bound  to  show  an  intention  in  their  favour.  The  respon- 
dents, who  were  the  residuary  legatees,  and  must  have  the 
property  unless  it  were  effectually  given  away  from  them, 
were  under  no  such  obligation.  He  thought  that  the  appellants 
had  failed  in  their  case.  How  the  matter  would  have  stood  if 
the  testator  had  not  in  fact  been  a  shareholder,  or  had  said  that 
he  gave  to  the  appellants  all  his  share  and  interest  in  the 
stock  and  funds  in  the  Rock  Assurance  Company,  was  imma- 
terial, because  the  testator  was  a  shareholder ;  and,  as  the  tes- 
tator had  not  said  so,  the  bequest  could  not  be  conudered  as 
giving  in  addition  to  his  shares  the  benefit  of  the  policy  which 
the  testator  had  upon  his  own  life,  though  in  fact  the  same  was 
made  a  charge  upon  the  stock  and  funds  of  the  company.  It 
was  not  material  that  he  was  bound  either  to  be  a  policy-hdder 
himself,  or  to  procure  some  other  person  to  be  so  by  way  of  sub- 
stitute for  him.  In  the  nature  of  things  the  benefit  of  the  policy 
could  not  accompany  the  shares,  as  it  became  a  demand  payable 
at  once  on  his  death.  As  to  what  the  testator  said  of  "  all  the 
interest,"  and  '^  all  the  advantages  to  be  derived  therefrom," 
that  his  lordship  considered,  if  material  at  all,  was  only  so  as 
showing  that  the  testator  had  no  objection  to  a  superfluity  of 
words.  By  his  shares  and  interests  he  meant  his  shares  — 
the  full  benefit  of  the  shares  —  his  whole  interest  therein, 
and  nothing  else.  The  conclusion  of  the  Master  of  the  Bolls 
appeared,  therefore,  to  be  correct. 

Lord  Justice  Turner.  This  testator  had  given  to  the  ap- 
pellants "  the  whole  and  all  and  every  of  my  shares  and  interest 
in  the  Rock  Life  Assurance  Company,  and  all  the  advantages 
to  be  derived  therefrom."  It  appeared  that  he  bad  200  shares 
in  the  company,  and  by  the  rules  of  the  oflSce  every  holder  of 
shares  in  that  company  was  bound  to  assure  for  5L,  or  procure 
another  person  to  do  so,  for  each  share.  The  testator  aooord- 
ingly  had  an  assurance  for  lOOOil,  and  bonuses  upon  that  assu- 
rance to  the  amount  of  800^  The  question  was,  whether  the 
policy  of  assurance  for  100021,  and  the  bonuses  thereon  passed 
to  the  legatees  by  the  description  of  the  ^'  whole  and  all  and 
every  of  my  shares  and  interest  in  the  Rock  Life  Assurance 
Company."  If  the  testator  had  no  other  interest  than  the  policy 
and  bonuses,  there  could  be  little  doubt  that  they  would  have 
passed  by  this  description  ;  for,  though  the  policy  was  a  claim 
against  the  company,  and  not  an  interest  therein,  still  it  gave  a 
right  to  a  sum  of  money  out  of  thefunds  of  the  company,  and 
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m  tliis  seiiBe  would  be  an  interest  in  the  company,  and  would        isss. 
answer  the  description  if  there  were  nothing  else  to  answer  to     ^^^^^^^    ' 
it  But  here  the  testator  had  the  shares,  and  there  were  bonuses,  v, 

part  of  which,  according  to  the  company's  deed,  were  to  be  jjj^l^' 
added  to  and  form  part  of  the  shares ;  and  the  other  part  was  to 
be  added  to  and  form  part  of  the  policy.  The  testator,  there- 
fore, must  have  used  the  words  *'  interest  in  the  Rock  Life  As« 
ninmce  Company  "  in  one  of  these  senses,  either  to  describe  the 
intareat  in  the  policy,  or  referring  to  it  as  identical  with  '^  shares;" 
or  the  testator  might  have  used  it  with  reference  to  the  bonuses. 
We  must  look  to  the  context  to  see  the  sense  in  which  he  had 
used  it.  With  reference  to  the  sense  first  suggested,  of  its 
being  used  to  describe  the  policy,  the  description,  to  say  the 
least  of  it,  was  extremely  inaccurate,  for  the  policy  was  a  claim 
upon  the  company,  and  not  an  interest  therein ;  and  it  was  very 
nngular,  if  he  wished  to  pass  the  policy,  that  he  did  not  men- 
ticMi  it.  It  was  not,  however,  the  fact,  that  he  wbhed  to  pass 
the  policy.  But  going  further  into  the  language  of  the  will,  as 
to  the  point  whether  the  word  '^  share  "  was  used  in  this  will  as 
identical  with  the  word  '^  interest,"  his  lordship  thought  that  it 
appeared  upon  the  will  that  that  was  the  true  meaning  of  the 
testator.  He  had  given  other  property  in  the  same  terms,  '*  all 
his  share  and  interest  in  the  Metropolitan  Loan  and  Investment 
Society,"  ''  all  his  share  and  interest  in  the  New  York  Five  per 
Cent.  Water  Stock,"  "  all  his  share  and  interest  in  the  British 
and  €k>Ionial  Bank  and  Loan  Company ;"  and  in  the  codicil  there 
was  a  very  remarkable  expression  as  referred  to  the  ^^  shares  and 
mterest  which  I  formerly  had  in  the  Metropolitan  Loan  and  In- 
vestment Company,"  "I  do  hereby  give  the  whole  of  my  shares 
and  interest  in  the  British  and  Colonial  Bank  and  Loan  Com- 
pany, if  they  shall  be  in  my  possession  at  my  death."  But  there 
was  a  better  due  to  the  expression  in  another  part  of  the  will, 
by  which  the  testator  in  these  terms  referred  to  shares  in  the 
Beversionary  Interest  Society,  directing  the  trustees  ^^  to  hold 
the  whole  and  all  and  every  of  my  shares  and  interest  in  the 
Beversionary  Interest  Society,  and  to  pay  the  interest,  dividend, 
and  annual  produce  or  profit  thereof  to  Elizabeth  Margaret 
Douglas  Money  during  her  lifetime,  and  on  her  decease  to  con- 
vey the  same  with  any  interest,  dividend,  or  produce  which  may 
have  become  due  thereon  to  the  lawful  child  or  children  of  the 
aud  EJ.  M.  D.  Money  by  her  present  husband."  There,  there- 
fore, the  testator  had  clearly  used  the  word  '*  shares  "  as  equiva- 
lent to  **  interest "  which  he  had  previously  used.  His  lordship, 
therefore,  thought  it  was  evident  that  upon  that  clause,  and  also 
iipon  the  expression  which  was  used  in- the  codicil,  that  the  word 
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interest  was  used  simply  as  identioal  with  a  more  full  exp1ana« 
tion  of  the  word  **  shares."  The  thiixl  suggestion  was,  that  with 
reference  to  the  bonuses  upon  the  policies.  It  appeared  hj  the 
deed  of  the  company  that  the  bonuses  to  be  made  by  this  com- 
pany were  to  be  divided  into  three  parts,  of  which  one-third  was 
to  form  part  of  the  share.  It  was  true  that  these  bonuses, 
which  were  to  be  added  to  and  form  part  of  the  shares,  would 
have  passed  under  the  words  "  interest "  or  "  shares;"  and  it  was 
much  more  probable  that  he  should  have  intended  this,  than  to 
describe  the  policy  by  these  words.  Some  reliance  was  placed 
upon  the  words  "  advantages  to  be  derived  therefrom."  These 
words  did  not  appear  to  aifect  the  question  in  favour  of  the 
appellants.  The  words  "  to  be  derived  therefrom  "  were  pro- 
spective, and  his  lordship  thought  rather  tended  against  the 
appellants.  He  considered,  therefore,  that  the  policy  and 
bonuses  did  not  pass. 

Solicitors,  Tilleardf  Sons,  Sf  Freeman,  and  M.  §•  F*  Davidson, 


Vice 
Chancellor 

KlNDERSLET. 

Apnl  13. 

Where  some 
only  of  the 
parties  in- 
terested pre- 
sented a  peti- 
tion under  the 
Trustee  Act, 
1850,  the  Court 
held  that  it 
could  make  the 
order  under 
the  51st  section 
of  the  Chan- 
cery Practice 
Amendment 
Act. 


IN  RE  SHARPLEY'S  TRUSTS. 

JN  1824,  William  Bullock  surrendered  certain  copyhold  mes- 
suages, in  the  county  of  Chester,  to  secure  payment  of  400i  to 
Thomas  Sharpley.  Sharpley's  interest  became  vested  in  his 
three  granddaughters,  who  were  duly  admitted  as  tenants;  and 
two  of  them  wisre  infants  at  the  time  of  filing  the  petition. 
William  Bullock,  the  surrenderor,  died  in  1841,  leaving  six 
children  and  two  grandchildren,  who  represent  as  cestuisque 
tnistent  his  interest  in  the  lands  in  question. 

Certain  pereons  having  purchased  these  lands,  it  became  ne- 
cessary to  obtain  a  re- surrender  of  them,  and  a  petition  was 
accordingly  presented  for  that  purpose  by  the  trustees,  by  five 
of  the  cesttdsque  trvstent,  and  by  the  purchasers. 

Mr.  Renshaw,  in  support  of  the  petition,  referred  to  the 
Trustee  Act,  1850  (14  &  15  Vict.  c.  60.)  s.  37.,  which  enacts, 
that  any  order  concerning  any  lands,  stock,  &c.  subject  to  a 
trust,  may  be  made  ui)on  tlie  application  of  any  person  bene- 
ficially interested  in  such  lands,"  &c  Now,  although  there 
were  some  only  of  the  cestuisque  trustent  before  the  Court,  yet, 
the  Court  had  poiver  to  make  the  order  in  the  absence  of  the 
others,  under  the  15  &  16  Vict  c  86.  s.  51.,  which  gives  the 
Court  power  to  adjudicate  on  questions  arising  between  parties^ 
notwithstanding  that  they  may  be  some  only  of  the  parties  in- 
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terested  in    the  property  respecting  which  the  question  may 

hje  niiden.  ^^  j^ 

Sharplet'8 
ViCE-ChANCELLOR    KiNDEBSLEY    COnceiYed    that    he  had        Trusts. 

power  under  15  &  16  Vict.  c.  86.  to  make  the  order. 

Order  accordingly. 
Solicitors,  Stoeeting  Sf  Byrne, 


Master  of 

TiTB  Rolls. 

DUKE  OP  BEAUFORT  v.  PATRICK.  MarchuMu. 

April  16. 

By  indenture  of  lease,  dated  15th  November,  1779,  John  f^;^^^^^ 
Bennett  Popkin  demised  to  John  Morris  certain  copyhold  B.  in  1779. 
lands  and  hereditaments,  within  the  Fee  of  Trcwyddfa,  in  the  ^JJu^obtoSeT* 
county  of  Glamorgan,  for  a  term  of  sixty-five  years.  Morris  for  a  canal,  part 
soon  afterwards  erected  copper-smelting  works,  and  for  the  pur-  ^^  ^^overOie 
poses  of  his  business  cut  a  canal  partly  throuf^h  the  demised  land  demised 

5     J  *         .f  o  j^jj^  ^^  ^  made 

iandS,  by  C.    On  the 

In  1793  a  company  was  formed  for  the  purpose  of  making,  "^S^.*^^*  ^ '®' 
under  authority  of  Parliament,  a  canal,  to  be  called  the  Swansea  of  the  other 
Canal,  which  was  to  pass  through  the  lands  comprised  in  the  J^^*^™ co^"^" 
lease  to  Morris.     In  1794  the  act  passed.  plete  the  rc- 

By  the  12th  section  of  the  act,  the  then  Duke  of  Beaufort,  to  ti^^^of  Ihe' 
the  exclusion  of  the  company,  was  empowered  and  required  at  <^*°*l  within 
his  own  expense  to  make  so  much  of  the  canal  as  passed  through  defaulter  was 
the  Fee  of  Trewyddfa,  of  which  he  was  lord,  and  all  the  neces-  to  pay  500/.  per 

.  Ill/*        1  .  annum  until 

Baiy  powers  were  given  to  the  duke  for  this  purpose.  completion. 

Section  14th  fixed  the  times  within  which  the  different  por-  ,^'«  P*^*^/^"  °^ 

^  *■  the  canal  was 

tions  of  the  canal  were  to  be  completed,  and  provided  that  if  the  not  completed 

company  or  the  duke  **  shall  neglect  or  refuse  to  make  and  com-  ™ci*fied  Vu™^ 

plete  the  said  canal  within  the  times  so  limited  as  aforesaid,  wassubse- 

then  and  in  such  case  the  said  party  so  neglecting  or  refusing  Snder  an"ar-* 

shall  pay  to  the  other  the  sum  of  500/.  per  annum,  until  the  tangementbe- 

same  shall  be  made  and  completed,  and  so  in  proportion  for  any  the  lessee.   No 

less  time  than  a  year."  compensation 

•^  was  made  to  A. 

in  respect  of 
bis  reTersioD,  but  aU  the  acts  of  C.  were  done  with  the  consent  of  the  proprietors  of  the  lands,  c;f 
vhom  A.  was  one.  In  178-3  A.  mortgaged  his  reversion,  which  was  sold  in  1794  toD.  under  a  de- 
cree of  the  Court.  The  particulars  of  sale  contained  a  statement  that  the  canal  was  to  pass  tbrcugh 
tbe  land.  In  1844  the  lease  to  B.  expired,  and  the  devisees  of  D.  brought  an  action  of  ejectment 
against  C.  to  recorer  the  land  covered  by  the  canal,  and  obtained  a  verdict 

In  a  soit  by  C.  against  the  devisees  of  D.  for  an  injunction  to  restrain  further  proceedings  in  the 
action,  and  for  a  conveyance  to  C— -Wic/f/,  1st,  That  the  time  for  making  the  canal  was  unlimited  ; 
fubject,  however,  to  the  payment  of  500/.  per  annum  after  the  expiration  of  the  specified  time  until 
completion.  2dly.  That  A.  had  acquiesced,  and  was  not  entitled  to  the  land.  3dly.  That  the  de- 
.visees  of  D.  were  not  bound  by  the  acts  of  A. ;  but  that  D.,  having  purchased  with  the  knowledge 
that  the  canal  was  to  remain  for  the  benefit  of  the  public,  his  devisees  could  not  interfere  with  this 
easement.  But,  4thly,  That  they  were  entitled  to  compensation  for  the  real  and  not  the  fictitious 
valae  of  tbe  land  at  the  time  the  reversion  fell  in  with  interest  at  4  per  cent,  from  that  time,  and  on 
payment  the  devisees  were  to  execute  proper  conveyances  to  C. 
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Section  15th  eippowered  the  dake  to  take  tolls. 

Section  44th  enacted  that  the  commissioners  appointed,  for 
the  purpose  of  settling  differences  between  the  company  and  the 
landowners,  should  not  receive  complaints  for  injury  or  damage, 
unless  application  should  have  first  been  made  to  the  company 
within  three  calendar  months  next  after  such  injury  or  damage. 

« 

By  an  indenture,  dated  9th  day  of  August,  1797,  and  made 
between  the  then  Duke  of  Beaufort  of  the  one  part,  and 
Morris  and  his  partners  (Elliott,  Lock  wood  &  Co.)  of  the  other 
part,  it  was  agreed  that  the  duke,  and  Elliott,  Lockwood  &  Co., 
during  the  residue  of  the  term  of  ninety-nine  years,  should  be 
jointly  interested  in  making  and  maintaining  the  canal  through 
the  s^d  Fee  of  Trewyddfa,  and  that  the  canal  already  made  by 
Morris,  should  be  widened  and  improved,  so  as  to  form  part  of 
the  said  intended  canal. 

In  1797,  the  Swansea  Canal,  including  that  portion  within 
the  Fee  of  Trewyddfa,  was  opened  to  the  public 

In  the  year  1783,  Popkin  mortgaged  an  estate  called  the 
Forest  estate,  which  included  the  copyhold  lands  and  heredita- 
ments comprised  in  the  lease  to  Morris,  to  John  Parry  in  trust 
for  Albany  Wallis. 

In  the  years  1793  and  1794,  orders  were  made,  in  a  suit 
against  Popkin,  for  the  sale  of  the  Forest  estate.  In  1800, 
John  Calland  was  declared  the  purchaser,  and  having  paid  the 
purchase-money  was  let  into  possession.  The  particulars  of 
sale  under  which  Calland  bought,  were  prepared  after  the  canal 
act  had  passed,  but  before  the  canal  had  been  made,  and  they 
contained  a  statement  that  the  canal  would  be  made  through  the 
estate.  Calland  died  in  1803,  having  devised  the  estate  to  the 
defendants.  The  purchase  was  finally  completed,  in  pursuance 
of  an  order  made  in  the  suit,  dated  the  22nd  February,  1822, 
and  on  the  27th  December,  1827,  the  customary  heirs  of  John 
Parry  surrendered  to  the  use  of  Calland  and  Hawkins  '^  all  and 
singular,  the  customary  messuages,  lands,  and  hereditaments, 
surrendered  by  John  Bennett  Popkin,  to  the  use  of  Albany 
Wallis,  his  heirs  and  assigns,  at  a  court  holden  for  the  said 
manor  on  or  about  the  4th  of  April,  1783."  Popkin  died  in 
1804. 

In  the  year  1808  the  agent  of  the  duke  wrote  and  sent  a 
letter  to  the  solicitors  of  iJie  devisees  under  Calland's  will,  in 
which  the  following  passage  occurs :  —  ''If  you  can  give  me 
any  information  upon  the  subject  of  the  consideration  to  be 
paid  by  the  Duke  of  Beaufort  for  the  land  taken  from  Mr. 
Popkin's  property,  it  will  be  very  acceptable,  as  the  business 
must  now  be  brought  to  a  condurion,  either  by  a  settlement 
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between  the  parties  interested^  or  by  calling  out  the  com- 
miBsioners." 

The  lease  to  Morris  expired  in  1844^  and  soon  after  an  action 
of  ejectment  was  brought  against  the  duke  by  the  devisees  of 
Calland  (the  first  four  defendants  to  this  suit)^  to  recover  so 
much  of  the  land  and  banks  of  the  Swansea  Canal  as  were 
situated  within  certfun  boundaries  and  within  the  Fee  of 
Trewjddfieu  The  verdict  upon  the  trial  of  the  action  was  in 
£ivour  of  the  plaintiffi^  subject  to  a  special  case  to  be  turned 
into  a  special  verdict.  The  case  was  argued  in  the  Court  of 
Exchequer,  when  the  plaintiffs  were  held  to  be  entitled  to 
recover  in  the  action. 

In  the  special  case  it  is  stated  that  no  payment  or  other 
satisfaction  was  made  or  agreed  to  be  made  to  the  owners  or 
proprietors  of  the  lands  taken  for  the  purposes  of  the  canal ; 
but  everything  that  was  done  by  the  duke,  was  done  with  the 
full  consent  and  approbation,  and  in  accordance  with  the  wishes 
of  such  owners  and  proprietors : — that  no  record  of  any  con- 
veyance or  other  proceedings  whatever,  taken  under  the  said 
act,  of  any  lands  taken  throughout  its  course,  was  to  be  found 
in  the  office  of  the  clerk  of  the  peace,  except  the  maps  and 
book  of  reference  deposited  by  the  projectors  of  the  canal  before 
the  passing  of  the  act,  which  showed  that  the  canal  was  to  pass 
through  the  lands  in  question,  described  as  the  copyhold  pro- 
perty of  John  Bennett  Popkin,  in  the  occupation  of  John 
Morris. 

In  1851  the  present  suit  was  instituted  by  the  Duke  of 
Beaufort  against  the  devisees  of  Calland ;  the  first  tenant  in 
tul  of  the  Duke's  estates,  and  the  Attorney-General,  praying 
for  an  injunction  to  restrain  defendants,  the  devisees  of  Calland, 
bom  further  proceeding  in  the  action  of  ejectment,  and  from 
commencing  or  prosecuting  any  other  proceedings  at  law  against 
the  phuntiff  for  recovering  possession  of  the  premises,  for  a  con- 
veyance from  the  devisees  to  the  plainlifi^,  he  offering  to  pay  to 
the  defendants  any  compensation  which  might  be  due  under  the 
provisions  of  the  Swansea  Canal  Act. 

The  SoUcitor^General,  Mr.  ff^  M.  James,  and  Mr.  Cracknall, 
appeared  for  the  plaintiff. 

Mr.  Campbell  for  the  Marquis  of  Worcester. 

Mr.  Roundell  Palmer  and  Mr.  Pembertariy  for  the  defendants, 
the  devisees  of  Calland. 

Mr.  Wickenti  for  the  Attomey^GeneraL 

The  arguments  sufficiently  appear  in  the  judgment.  The 
•following  cases  were  cited ;   Pilling  v.  Armitage  (a),  Dann  v. 
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V. 
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Bbaufort 

V. 

Statement, 


Argtanent. 


(a)  12  Vefl.  7S. 
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Spurrier  (a),  Clare  Hall  v.  Harding  (i),  Powell  v.  Thomas  (c), 
Clavering^s  Case  (rf),  Z)ziA^  o/*  Devonshire  v.  Eglin.  (e) 

The  Master  op  the  Rolls.  The  question  argued  before 
me  is^  whether  the  facts  of  this  case  do  not  raise  an  Equity 
which  this  Court  will  enforce,  by  preventing  the  defendants 
from  exercising  their  legal  right;  and,  if  so,  whether  the  Court 
will,  in  60  restraining  the  defendants,  impose  upon  the  plaintiff 
any,  and  if  any,  what,  conditions :  in  other  words,  —  1  am  of 
opinion  that  the  question  I  have  to  determine  is,  whether  there 
has  been  such  an  appropriation  of  this  land  to  the  public  as 
binds  the  defendants  in  Equity  from  disputing  it ;  and  if  this 
be  established,  whether  the  defendants  are  entitled  to  any  com- 
peuFation ;  and  if  any,  on  what  principle. 

The  plaintiff  contends,  that  inasmuch  as  the  lands  sought  to 
be  recovered  were  included  in  the  maps  and  books  of  reference 
deposited  with  the  clerk  of  the  peace,  and  were  part  of  the 
lands  authorised  by  the  act  to  be  taken,  and  as  everything  that 
was  done  by  the  duke  is  found  to  have  been  done  with  the 
full  consent  and  approbation  and  in  accordance  with  tlie  wishes 
of  the  owners  and  proprietors,  which  class  includes  Popkin, 
the  owner  of  the  reversion  of  the  lands  in  question,  he  must  be 
taken  to  have  dedicated  this  land  to  the  public  for  the  purpose 
of  this  undertaking,  and  that  this  will  bind  the  defendants  who 
claim  under  him.  It  is  contended,  also,  on  the  part  of  the 
plaintiff,  that  in  no  view  of  this  case  are  the  defendants  entitled 
to  recover  possession  of  the  land ;  for  that  even  if  it  be  held 
that  Popkin  did  not  dedicate  the  land  to  the  undertaking,  still, 
that  the.  only  claim  which  the  defendants  can  enforce  is,  to  be 
paid  a  fair  and  reasonable  compensation.  All  presumption  of 
compensation  arising  from  length  of  time,  is  excluded  by  the 
fact  found  by  the  special  venlict,  that  no  payment  or  other 
satisfaction  was  made,  or  agreed  to  be  made,  to  the  proprietors 
of  the  lands  in  question. 

The  defendants  contend,  first,  that  there  has  been  no  appro- 
priation to  the  public  at  all  of  this  portion  of  the  canal ;  se- 
condly, that  nothing  which  has  taken  place  has  been  done  in 
such  a  manner  as  to  affect  Popkin ;  thirdly,  that  even  if  Pop- 
kin be  bound,  the  defendants  do  not  claim  under,  and  are  in  no 
respect  affected  by  the  acts  of,  Popkin. 

On  the  first  point,  it  is  urged  that  the  canal  through  the  Fee 
of  Trewyddfa  was  not  made,  in  fact,  under  the  authority  of  the 


(a)  7  Ves.  230. 
(A)  6  Hare,  273. 
(c)  6  Hare,  300. 


((I)  Referred    to    in   Jackson   r, 
Cator,  5  Ves.  688. 
(c)  14  Bcav.  530. 
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act,  for  that  the  statute,  by  the  14th  section,  required  that 
the  canal  should  be  made  within  two  years  from  the  passing  of 
the  act,  and  limited  th^  time  for  making  it  to  that  period ;  that 
consequently  the  compulsory  powers  of  the  act  ceased  on  the 
expiration  of  that  time,  and  the  rest  of  its  provisions  have  no 
bearing  on  the  question  at  issue,  and  that  as  the  canal  was 
made,  so  it  can  only  be  maintained,  if  at  all,  by  arrangement 
between  the  duke  and  the  proprietors  of  the  lands.  I  am, 
however,  of  opinion  that  this  is  not  the  true  construction  of  the 
14th  section,  but  that  the  final  part  of  the  section  controls 
the  time  limited  by  the  previous  part.'  It  could  not  have  been 
the  intention  of  the  Legislature  to  impose  payment  of  a  per^ 
petual  annuity  of  500/.  in  case  the  canal  was  not  completed  in 
two  years,  which  would  be  the  result  of  holding  that  when  two 
years  had  expired,  it  could  not  afterwards  be  made  under  that 
act  In  my  opinion  the  real  meaning  is,  that  the  time  is  un- 
limited ;  but  with  this  proviso,  that  if  it  be  not  completed  within 
two  years,  a  sum  shall  be  paid,  by  way  of  penalty  for  the  ex- 
cess beyond  that  period,  at  the  rate  of  500/.  per  annum. 

On  the  question  whether  Popkin  was  bound  by  what  took 
place,  it  is  contended  that  he  has  stood  by  and  encouraged  the 
acts,  and  cannot  now  complain  or  interfere  Avith  the  enjoyment 
of  that  which  he  has  permitted  to  be  done.  The  defendants  do 
not  dispute  this  general  proposition,  but  draw  a  distinction  to 
be  found  in  the  cases  of  Clare  Hall  v.  Harding  (a),  and  Pilling 
V.  Armitage  (i),  where  it  is  held  that  the  encouragement  given 
to  the  lessee  will  not  affect  the  reversion,  or  give  the  lessee,  or 
any  one  claiming  under  him,  any  additional  rights  because  he 
knew  what  his  title  and  his  length  of  tenure  were.  The  per- 
mission, therefore,  given  by  the  landlord  to  the  lessee  cannot 
bind  or  affect  his  reversion.  I  concur  in  this  principle,  but  I 
am  of  opinion  that  it  is  not  strictly  applicable  to  this  case.  A 
cut  or  private  canal  had  been  made  by  the  lessees,  Avith  the  con« 
scnt  of  Popkin.  This  could  not  bind  his  reversion ;  but  this 
canal  was  not  of  the  dimensions  required  by  the  act,  although 
it  was,  when  improved  and  widened,  to  form  a  portion  of  it. 
Popkin  had  full  knowledge  of  the  canal  act,  and  everything 
relating  to  it.  His  name  is  mentioned  as  a  proprietor ;  and  it 
is  also  provided  that  his  right  and  interest  in  the  Fee  of  Tre- 
wyddfa  shall  not  be  altered  or  lessened  except  so  far  as  is  neces« 
fiary  for  making  and  using  that  part  of  the  canal  which  was  to 
pass  through  and  over  that  fee.  This  extension  and  improve- 
ment of  the  canal  through  Trewyddfa  also  took  place  by  an 


45 


1S53. 


Duke  of 
Beaufort 

V, 

Patrick. 
Judgment, 


(a)  6  Hare,  273. 


(h)  12  Ve3.  78. 


46 


THE  EQUIT7  EEPOETS. 


1853. 

DuKB  or 
Bbaufort 

V. 

Patrick. 
JtidgmenL 


arrangement  between  the  duke  and  the  lessees  for  the  purpdee 
of  making  it  correspond  with  the  rest  of  the  oanal ;  and  aa 
arrangement  was  made  between  them  as  to  the  division  of  the 
tolls,  which  was  not  in  accordance  with,  or  authorised  by,  the 
lease  from  Popkin.  It  is  expressly  found  by  the  special  yerdict 
that  everything  done  by  the  duke  was  with  the  consent  of 
the  owners  and  proprietors,  of  whom  Popkin  was  one.  It  woulds 
therefore,  be  contrary  to  the  principles  of  Equity,  if  I  were  to 
confine  this  consent  to  the  arrangement  between  Popkin  and  his 
tenant,  by  which  the  original  cut  was  made,  and  to  permit  Pop- 
kin, the  owner  of  the  property,  who  had  sanctioned  the  improve- 
ment and  widening  of  the  canal  through  his  land,  so  as  to  make 
it  correspond  with  the  dimensions  required  by  the  act,  and  who 
had  known  and  approved  the  division  of  the  toUs,  which  could 
only  be  levied  by  the  authority  of  that  act,  to  assert  that  he 
meant  this  permission  to  be  temporary  only  until  the  lease  to 
one  set  of  the  parties  to  the  agreement  had  concluded,  and 
although  the  act  pointed  to  permanence,  to  allow  him  to  insist 
on  a  right  to  destroy  that  canal,  and  put  an  end  to  the  very 
thing  of  which  he  had  approved.  I  am  of  opinion,  therefore, 
that  so  far  as  Popkin  is  concerned,  and  so  far  as  regards  any 
persons  claiming  through  him,  he  and  they  must  be  held  bound 
to  this  extent,  that  he  is  not  entitled  to  obtain  possession  of  the 
land  covered  by  the  canal,  or  to  interrupt  or  interfere  with  the 
use  thereof. 

The  next  question  is,  whether  the  defendants  are  bound  by 
the  acts  of  Popkin,  and  if  not,  whether  they  are  affected  by 
any  separate  and  independent  circumstances,  which  make  it  in- 
equitable that  they  should  be  allowed  to  exercise  their  legal 
rights  and  obtain  possession  of  the  land  covered  by  the  canal. 
I  am  of  opinion  that  the  defendants  are  not  bound  by  the  acts 
of  Popkin,  except  so  far  as  it  appears  that  their  testator  had  a 
knowledge  of  those  acts.  They  are  clearly  bound  by  every- 
thing that  bound  their  testator,  Calland,  and  I  think  Calland 
could  not,  ofter  his  purchase,  have  contended,  with  success,  that 
he  was  entitled  to  resume  the  land  occupied  by  the  canal  after 
the  expiration  of  the  term  of  sixty-five  years.  He  bought 
under  particulars  of  sale,  which  expressly  stated  the  intention 
to  make  it.  He  bought  at  a  time  when  it  had  actually  been 
completed,  and  therefore  when  he  knew,  or,  according  to  the 
rules  of  this  Court,  must  be  taken  to  have  known,  that  the 
canal  was  in  existence.  I  am  of  opinion  that  he  bought  with 
the  knowledge,  and  subject  to  the  implied  condition,  that  the 
canal  was  to  remain,  and  was  to  be  used  for  the  benefit  of  the 
public  for  ever  thereafter,  and  that  neither  he  nor  his  devisees. 
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nor  ihose  who  represent  them,  can  prevent  the  enjoyment  of 
this  easement  in  future. 

On  the  subject  of  compensation  I  have  had  more  difficulty. 
The  finding  in  the  special  verdict,  and  the  letter  of  the  duke's 
igent  in  January,  1808,  precludes  the  presumption,  which  other- 
wise might  have  arisen,  of  a  conveyance  of  the  reversion,  and 
that  Calland  bought  in  the  belief  that  such  had  been  the  case. 
But  not  merely  does  the  verdict  negative  any  agreement  for 
payment  of  compensation  to  the  owner  of  the  reversion,  and 
not  only  does  the  letter  of  the  duke's  agent  show  that  the 
question  of  compensation  was  then  under  discussion  between 
the  devisees  of  Calland  and  the  duke ;  but  the  surrender  made 
under  the  Order  of  1822  includes  the  whole  of  the  land  men- 
tioned in  the  particulars  of  sale  published  before  the  canal  was 
made,  and  the  whole  surrender  by  Popkin  to  WalHs  in  1783, 
and  including,  therefore,  the  land  occupied  by  the  canal.  AU 
though,  therefore,  I  am  of  opinion  that  the  defendants  cannot 
be  allowed  to  obtain  possession  of  that  portion  of  the  canal,  and 
to  interrupt  the  traffic  upon  it,  yet  they  must  be  entitled  to 
receive  some  fidr  and  reasonable  compensation  for  their  interest 
m  the  land.  That  compensation  cannot,  I  think,  be  ascer- 
tained under  the  powers  of  the  act,  for  the  44th  section  limits 
the  time  within  which  complaints  for  injury  are  to  be  made  to 
die  commissioners,  and  I  think  it  would  not  now  be  possible  to  call 
out  the  powers  of  the  commissioners.  I  must,  therefore,  myself 
determine  on  what  principle  the  compensation  is  to  be  assessed  ; 
that  is,  whether  the  plaintiff  ought  to  pay  what  the  value  of  the 
revernon  was  in  1797,  when  possession  was  taken  under  the 
act,  or  whether  the  value  when  the  reversion  fell  in  should  be 
ascertuned.  I  think  the  compensation  cannot  be  on  the  prin- 
dple  of  what  the  value  of  the  reversion  was  in  1797.  The 
duke,  under  whom  the  plaintiff  claims,  might  then  have  ascer- 
tuned  that  value  under  the  powers  of  the  act,  and  have  paid  or 
tendered  it  to  the  persons  entitled.  He  cannot  properly  obtain 
any  advantage  by  having  abstained  from  so  doing.  He  has,  in 
fact,  taken  and  paid  for,  either  in  money  or  by  the  arrange-* 
ment  of  1797,  the  residue  of  the  lease  of  1779,  so  far  as  it  com- 
prised land  covered  by  the  canal ;  but  he  has  not  paid  for  the 
reversion  subject  to  that  lease,  and  he  has  waited  for  this  pur- 
pose till  the  lease  has  expired.  Until  that  period  had  arisen, 
there  was  no  mode  by  which  the  purchasers  of  the  reversion 
could  have  enforced  payment.  If,  under  tlie  44th  section, 
they  were  bound  to  complain  within  three  months  after  the 
canal  was  completed,  they  could  not  have  proceeded  by  injunc- 
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tlon,  because  they  liad  sanctioned  the  making  of  the  canal^  and 
after  it  was  completed  the  use  of  it  would  not  hare  been  waste. 
It  is  true  that  they  might,  within  three  months  after  the  com- 
pletion of  the  canal^  have  applied  to  the  commissioners  for  com- 
pensation, and  so  also  might  the  duke.  Possibly,  as  was  sug- 
gested at  the  bar,  the  smallness  of  the  sum  prevented  them  mu- 
tually from  having  recourse  to  this  process;  but  the  same  prin- 
ciple must  regulate  the  decision  of  the  Court,  whether  the  value 
of  the  reversion  be  large  or  small. 

During  the  whole  of  the  time  that  has  elapsed,  the  money  which 
ought  to  have  been  applied  in  paying  the  owner  of  the  reversion 
has  been  in  the  pocket  of  the  duke,  and  those  who  claim  under 
him,  and  during  the  whole  of  that  time  also  the  reversion  lias 
been  gradually  increasing  in  value.      The  plaintiff  cannot,  I 
think,  be  charged  on  the  principle  of  compound  interest ;  but  he 
has  waited  till  the  property  has  ceased  to  be  reversionary,  and 
is  therefore    increased  in  value  as  it  now  exists.      I  am  of 
opinion,  that  the  plaintiff  must  pay  for  the  value  of  the  land  at 
the  time  when  the  reversion  fell  in.     At  the  same  time,  I  am  of 
opinion^  that  the  defendants  are  entitled  only  to  be  paid  the  fair 
and  reasonable  value  of  the  land,  as  if  the  same  were  not 
wanted  for  the  purpose  of  the  canal;  not  a  fanciful  amount^ 
based  upon  calculations  of  possible  advantages  not  in  existence, 
or  upon  any  supposed  diminution  of  advantage  to  the  rest  of 
their  property,  under  what  is  usually  called  severance.     I  pro- 
pose to  require  the  plaintiff  and  defendants  to  lay  before  me 
evidence  of  the  value  in   September,   1844,  when  the  term 
expired.     When  this  is  done,  either  by  agreement  between  the 
parties,  or  by  my  decision  on  the  evidence  laid  before  me,  I 
will  make  a  decree  ordering  that,  upon  payment  of  the  sum  so 
ascertained,  with  interest  at  4  per  cent  from  September,  1844, 
the  defendants  are  to  execute  all  proper  conveyances.     The 
injunction  already  granted  to  be  continued.    As  each  party  has 
claimed  more  than  in  my  judgment  he  is  entitled  to,  I  shall 
make  no  order  as  to  costs :  each  party  must  pay  his  own.     I  do 
not  intend  to  deal  with  the  question  of  costs  at  Liw.     I  do  not 
relieve  the  plaintiff  from  those.     The  plaintiff,  however^  must 
pay  the  costs  of  the  attomey-general. 

Solicitors,  Watkins  ^  Hooper,  and  J.  P.  Murrough. 
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Chancellor 

T  Stuart. 

HIS  was  a  motion  on  behalf  of  the  plaintifis,  that  the  bill        jn^^  9, 

might  be  diamissed,  as  against  the  defendants  Ellen  Hooman  in  a  case  in 
and  Jane  Hooman^  without  costs.  bm  wfiS^ 

The  late  Thomas  Wood,  of  Wellington,  who  died  in  1811,  two  of  the  de- 
was  the  trustee  of  a  settlement   made  previous  to  the  mar-  -^^^  ^^ 
liage  of  Mr.  and  Mrs.  Oland.     Among  other  property  com-  their  interert  in 
prised  in  the  settlement,  was  a  sum  of  6302.,  the  interest  of  matter  of  the 
wluch  was  to  be  paid  to  Mrs.  Oland  for  her  life.     Mrs.  Oland  ^^^^J^'^^,^ 
died  in  1846,  and  the  parties  beneficially  entitled  in  remainder,  without  ac- 
to  the  som  of  630i,  filed  their  bUl  in  April,  1852,  agamst  the  JJ^^f^^;^. 
parties  claiming  the  late  Thomas  Wood's  real  estates  under  his  with,  joined  in 
willy  for  the  purpose  of  obtaining  payment  of  that  sum  out  of  ^j^][^d 
those  estates.     On  the  29th  of  June,  1852,  two  of  the  defend-  claiming  to  be 
ants,  Ellen  Hooman  and  Jane  Hooman,  who  were  interested  costs,  and  the 
ander  the  will  of  Thomas  Wood,  conveyed  their  interest  in  the  piaintifh  then 

,«_,«,  ^.t^i  i»  amended  their 

Jands  and  hereditaments  devised  by  the   testator  to  two  of  bill,  omitting 
thehr  co-defendants,  William  Nicholas  Marcy  and  William  John  tj«  ^f,  «^ 

"^  the  two  dis- 

Slade  Foster.     On  the  2nd  of  August,  1852,  Ellen  Hooman  claiming  de- 
tnd  Jiane  Hooman,  without  having  previously  informed  the  ^^,!S!j[^* 
plaintifft  that  they  had  parted  with  their  interest  in  the  subject  served  them 
of  the  suit,  joined  in  an  answer  with  all  the  other  defendajits,  modon'todfs- 
in  which  they  stated  that  they  had  conveyed  to  the  two  de-  miss  the  bill 
fendants,  W.  N.  Marcy  and  W.  J.  S.  Foster,  their  respective  ^  orfe/w^ 
interests  in  the  lands  and  hereditaments  devised  by  the  testator ;  ™^«  pursuant 
tod  they  thereby  disclaimed  all  interest  in  the  matters  in  ques-  motion. 
tion  in  the  suit,  and  thereby  claimed  to  be  thence  dismissed      Statement. 
with  costs. 

Afler  the  answer  of  Ellen  Hooman  and  Jane  Hooman  was 
put  in^  the  biU  was  amended  by  omitting  their  names. 
Mr.  EldertoHj  for  the  plaintiffs,  relied  on  Gabriel  v.  SturgU.  {a)      Argument 
Mr.  Renshaw,  for  the  defendants  Ellen  Hooman  and  Jane 
Hooman^  contended  that  they  were  entitled  to  their  costs. 

The  Vics-Chancellob  said  that,  as  he  understood,  since  Judgment- 
the  bill  had  been  filed,  two  of  the  defendants  had  disposed  of 
their  interest  under  the  will  of  the  testator,  T.  Wood,  to  two  of 
their  co-defendants  interested  under  the  same  will,  and  the 
Court  was  applied  to  in  order  to  get  rid  of  the  two  former  as 
defendants  without  payment  of  costs.  He  did  not  think  it  was 
an  irregular  or  an  improper  application,  but  it  was  an  unusual 
one.     Instead  of  joining  in  an  answer,  the  two  disclaiming  de- 

(a)  5  Hare,  97. 
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fendants  should  have  made  the  pliuntifiB  acquainted  with  the 
circamstance  of  their  having  parted  with  their  interest  under  the 
testator's  will  to  two  of  their  co-defendants  since  the  bill  was 
filed :  they  should  not  have  put  in  an  answer.  It  was  obvious 
the  plaintiffi  could  not  have  known  what  had  happened ;  and  it 
was  the  duty  of  the  defendants,  Ellen  Hooman  and  Jane  Hoc- 
man,  to  have  put  the  plaintifi  in  such  a  situation  as  to  have  at 
once  dispensed  with  them  as  parties  to  the  suit.  Instead  of 
this,  an  answer  had  been  put  in  by  them,  disclaiming  any  in- 
terest in  the  matters  in  question  in  the  suit,  and  asking  that  the 
bill  might  be  dismissed  as  against  them  with'  costs.  But  the 
plaintiffii  had  taken  a  course  which  was  not  quite  proper ;  for 
they  had  struck  these  individual  defendants  out  of  the  record,  by 
amendment,  without  in  any  way  dealing  with  them  as  defend- 
ants, except  by  serving  them  .with  a  notice  of  the  present  mo- 
tion. In  this  respect  the  plaintiffs  had  pursued  an  irregular 
and  precipitate  course ;  and  if  those  defendants  had  thereby  in- 
curred any  costs,  he  should  have  felt  bound  to  indemnify  them. 
As  it  was  perfectly  clear  they  ought  to  have  informed  the 
plaintiffs  that  they  had  parted  with  their  interest  under  the 
testator's  will  to  two  of  their  co-defendants  since  the  bill  was 
filed,  instead  of  putting  in  their  answer,  he  should  mdce  an 
order  dismissing  them  as  defendants  without  costs,  (a) 
Solicitors,  Dixon  ;  Benbow* 

(«)  Vide  Knox  t.  Brown,  1  Cox,  359. ;  2  Bro.  C.  C.  186. 


ViCB 

Chancellor 
Wood. 

Aprils, 

Ad  answer 
maj  be  filed, 
notwithttaDd- 
ing  the  head- 
ing does  not 
contain  all 
usual  words. 


RABBETH  v.  SQUIRE. 

JVlR  SIMPSON  applied  for  leave  to  file  an  answer,  which 
the  clerk  of  records  and  writs  had  refused  to  receive,  on  the 
ground  that  it  was  irr^ular  in  form.  The  irregularity  was  that 
the  answer  commenced,  **  The  answer  of  the  defendant  E. 
Squire,"  but  omitted  the  usual  words  ''  to  the  bill  of  complaint 
of  the  said  complainant."  He  contended  that  those  words  were 
unnecessary.  The  answer  was  headed  in  the  suit,  and  it  there- 
fore sufficiently  pointed  out  the  bill  to  which  it  was  an  answer. 

The  Yice-Chancellob  said  the  answer  might  be  filed.  It 
was  shown  by  the  heading  what  bill  it  was  an  answer  to,  and  he 
did  not  see  why  the  defendant  might  not  be  indicted  for  perjury 
upon  it,  if  it  was  false. 

Solicitors,  Wright  §•  Kinr/sford. 
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BEENNAN  v.  PRESTON.  ^—p — ' 

IJ"^  Chancellor 

iVjR.  BOLTund  Mr.  J.  V.  Prior  applied  on  behalf  of  a  de-       Wood. 
fendant  in  the  cause,  under  15  &  16  Vict.  c.  86.  s.  31.,  for  the  ^J^J^^^: 
appointment  of  a  barrister  to  take  the  evidence  of  the  witnesses  circumstances, 
m  London.     There  were  a  great  number  of  witnesses  to  be  ^^®  ^^^^  ^^ 

J      1  .     .  appoint  an 

ezanuned,  the  plaintiff  was  under  terms  to  expedite  the  cause,  examiner  to 
and  no  appointment  could  be  obtained  in  the  Examiner's  oflSice  ^ce*^f  ^", 
before  the  1st  of  June.  nesses  in 

Mr.  Follett  and  Mr.  James^  on  behalf  of  the  plaintiff,  opposed 
the  motion,  on  the  ground  of  the  extra  expense  which  would 
be  occasioned.  There  was  no  instance  of  such  a  thing  having 
ever  been  done.  And  even  if  it  could  be  done  there  was  no 
sufficient  reason  for  it  in  the  present  case,  as  both  parties  were 
by  a  previous  order  to  be  at  liberty  to  file  affidavits. 

The  YiC£-ChanC£LLOB  said,  that  under  the  special  circum- 
stances of  the  case,  the  cause  having  been  ordered  to  be  ex- 
pedited, and  it  being  impossible  to  get  an  appointment  before 
the  examiner,  he  thought  the  application  might  be  granted. 
The  whole  scope  of  the  act  was  that  evidence  should  be  taken 
vtbd  voce. 

Solicitors,  TiUon  tf  Squance  ;  Gregory  tf  Co. 


PROBERT  V.  PRICE.  Vice 

fry  Chancellor 

1  HIS  was  claim  for  foreclosure.  Wood. 

Mr.  Field,  on  behalf  of  the  plaintiff,  asked  for  a  sale  under  ^  ^^' 

the  powers  given  to  the  Court,  by  the  15  &  16  Vict.  c.  86.  s.  48.,  15  &  is  Vict 

which  enacts  "  that  it  shall  be  lawful  in  any  suit  for  the  fore-  *v  ®^  ■*  *®*  .„ 

^  the  Court  "Will 

closure  of  the  equity  of  redemption  in  any  mortgaged  property,  not  make  a 

upon  the  request  of  the  mortgagee,  or  of  any  subsequent  in-  l^^^f  f^, 

cumbrancer  or  of  the  mortgagor,  or  any  person  claiming  undre  closure  with- 

them,  to  direct  a  sale  of  such  property  instead  of  a  foreclosure  of  the^moii!^ 

of  such  equity  of  redemption  on  such  terms  as  the  Court  shall  gagor,  except 

nnder  special 

think  fit  to  direct."  circumstances. 

Mr  ViUiers  opposed  the  application  on  behalf  of  the  owner 
of  the  equity  of  redemption.  No  case  was  shown  for  a  sale, 
the  only  evidence  was  the  proof  of  the  mortgage,  and  that  the 
debt  was  still  duet 

The  Vice-Chancellor  said,  the  statute  gave  a  discretionary 

power  to  the  Court  to  direct  a  sale  instead  of  a  foreclosure,  but 
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when  the  phuntiff  was  proceeding  without  the  consent  of  the 
mortgagor  he  must  make  out  a  case  for  departing  from  the  usual 
course.  Here  there  was  nothing  to  call  for  any  departure  from 
the  general  rule^  and  he  could  only  make  the  common  fore- 
closure decree. 

Solidtors  for  the  plaintiff^  Sharpe  ^  Co.  ;  for  the  defendant, 
Forrester. 
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WALDEON  V.  FRANCES. 

X  HE  bill  in  this  case  had  been  filed  by  a  legatee  for  the  pur- 
pose of  having  the  testator's  estate  administered.  The  estate 
proved  insufficient  for  payment  of  debts  and  legacies.  The 
case  now  came  on  on  further  directions  and  costs^  and  the  only 
question  was^  whether  the  plaintiff  should  have  their  costs  as 
between  solicitor  and  client. 

Mr.  Chandkss  and  Mr.  JSddis,  for  the  executors,  contended 
that  the  rule  which  applied  to  creditors  suing  did  not  apply  to 
legatees ;  Western  v.  Clowes  (a\  Wroughton  v.  ColquhoutL  (b) 

Mr.  Hattf  for  the  plaintiff,  contended  that  in  all  the  cases 
where  costs  as  between  solicitor  and  client  had  been  refused,  it 
had  been  on  some  particular  ground.  In  Wroughton  v.  Colquhoun, 
the  plaintiff  was  allowed  his  costs  as  between  solicitor  and  client, 
so  far  as  the  proceedings  taken  had  benefited  the  estate.  — 
[The  Vice-chancellor^  Can  you  show  me  any  precedent  for 
giving  costs  as  between  solicitor  and  client.  It  seems  difiicult 
to  understand  why  any  difference  should  be  made  between  a 
creditor  suing  on  behalf  of  himself  and  all  other  creditors,  and 
a  legatee  on  behalf  of  himself  and  all  other  legatees,  but  in  the 
absence  of  authority  I  can  only  give  costs  as  between  party  and 
party.] 

Mr.  Hall  afterwards  mentioned  the  case  of  Cross  v.  Kenning^ 
ton  (c),  as  being  precisely  in  point. 

Mr.  Chandless  distinguished  that  case  on  account  of  the  legacy 
being  a  charge  on  the  real  estate. 

The  Vice-Chancellor  said  he  shotdd  act  upon  it,  and  give 
the  plaintiff  his  costs  as  between  solicitor  and  client. 
Solicitors,  Blake  §•  Poole ;  Shuttleworth. 


I 


a)  15  Sim.  610. 

b)  1  De  6.  &  Sm.  357. 


(c)  11  Beav.  S6. 
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RE  NORMAN'S  TRUST. 


Lords 

IHIS  was  an  appeal  from  the  decision  of  Vice-Chancellor        ^^ 
Kindersley  upon  a  petition  presented  under  the  following  cir-  By  a  marriage 
cumstances.     By  a  settlement  dated  the  22nd  of  April,  1842,  ^^f"^^ 
and  made   on  the  marriage  of  George  Bethune  Norman  and  were  declared 
Anna    Elizabeth  Norman,  it  was  declared  that  the  trustees  ^oirt^fwAe 
thereof  should  stand  possessed  of  a  sum  of  19,469/.  consols  then  benefit  of  the 
lately  standing  in  the  name   of  A.  E.  Norman,  upon  trust  as  ^^  deSh  dT' 
to  one  moiety  thereof  and  the  interest  thereon,  to  pay  the  in-  the  parents; 
terest  to  A.  E.  Norman  during  her  life,  and,  after  her  decease,  o^j^^j.  moietj 
upon  trust  for  G.  B.  Norman  for  life,  with  remainder  in  trust  »^  the  d»aUi 
for  such  of  the  children  of  G.  B.  and  A.  E.  Norman  as  they  she  died  in  the 
or  the  survivor   of  them  should  appoint;  and,  in  default  of  Ij^^^V'^* 
finch  appointment,  then  upon  trust  for  the  children  as  therein  the  wife  should 
mentioned ;  and  in  case  there  should  be  no  child,  then  upon  trust  ^^'^^^^f 
for  the  survivor  of  them,  the  said  George  Bethune  Norman  and  appomtment 
Anna  Elizabeth  Norman ;  and  as  to  the  said  moiety  and  the  ^^^  ^^^ 
mterest  thereof  upon  trust  for  the  separate  use  of  Mrs.  Norman  death  of  the 
for  life,  and  in  case  the  said  Geo.  B.  Norman  should  die  in  the  i^j^  i^^  ^q. 
lifetime  of  the  said  Anna  E.  Norman,  then  from  and  after  his  ^^f^  ^  ^« 
decease  the  said  last-mentioned  moiety  and  the  interest  thereof  personal  estate, 
should  be  in  trust  for  the  said.  Anna  E.  Norman,  her  executors,  ""?  ??*?  ?^® 

,  had  died  in- 

administrators,  and  assigns  for  her  and  their  absolute  use  and  testate  and 
benefit ;  but  in  case  the  said  Anna  E.  Norman  should  die  in  the  ^^^ed."^The 
lifetime  of  the  said  Geo.  B.  Norman,  it  was  thereby  agreed  and  wife  died  in 
declared  that  the  trustees  should,  from  and  immediately  after  the  Retime  l^r- 
decease  of  the  said  Anna  E.  Norman,  leaving  the  said  Geo.  B.  ingtwochii- 
Norman  her  surviving,  stand  and  be  possessed  of  the  said  last-  thaUhe  chil- 
mentioned  moiety  upon  such  trusts  as  the  said  Anna  E.  Nor-  dren  were  en- 
man  should  by  deed  or  will  appoint ;  and  in  default  of  such  ap-  second  moiety, 
pointment,  and  as  to  so  much  and  such  part  and  parts  of  the 
same  trust  money  or  stocks  of  or  concerning  which  no  such 
appointment  should  be  made,  upon  trust  for  and  for  the  benefit 
of  such  person  or  persons  as  at  the  decease  of  the  said  Anna  E. 
Norman  would  have  been  entitled  to  the  clear  residue  of  the 
personal  estate  of  the  said  Anna  E.  Norman,  under  the  statute 
for  the  distribution  of  the  personal  estate  of  intestates,  in  case 
the  said  Anna  E.  Norman  had  died  intestate,  and  without  being 
married.     There  were  three  children  of  the  marriage,  two  of 
whom  survived  Mrs.  Norman,  who  died  in  1851,  leaving  G.  B. 
Norman   her   surviving,   and  without   having  made   any   ap- 
pointment of  the  last-mentioned  moiety.     The  trustees  trans- 
ferred the  fund  into  court,  and  the  two  surviving  children 
presented  their  petition,  praying  that  the  last-mentioned  moiety 
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18^8.         might  be  transferred  to   their  account.     Upon    the   petition 
Rx  NowfAN's   ^^'^^Dg  o^  to  be  heard  on  the  25th  of  February  last,  Vice- 
Tbust.        Chancellor  Kindersley  being  of  opinion  that  the  children  were 
not  entitled  to  this  moiety,  dismissed  the  petition,  (a) 

Mr.  Bacon  and  Mr.  T.  Stevens  appeared  in  support  of  the 
petition. 

Mr.  fF.  N.  Warren  for  the  next  of  kin  of  Mrs.  Norman  other 
than  her  children. 

Mr.  W.  M.  James  and  Mr.  Greene  for  other  parties. 
The  following  cases  were  cited  :  Maberley  y.  Strode  (i) ;  BeU 
y.  Phyn  (c) ;  Mangham   y.    Vincent  {d) ;   Doe  y.  Bawling  (e) ; 
and  Coventry  y.  Lord  Lauderdale  {f) 

Jnigmmt  LoBD  JUSTICE  Knight  Bbuce.  This  question  was  one  which 

the  grammarian  could  decide  as  well  as  a  judge.  His  lordship 
thought  the  grammar  was  in  fayour  of  the  lady's  children, 
namely 3  that  '^without  being  married" meant  '^without  haying 
a  husband  Hying  at  the  time,"  not  **  without  eyer  haying  had  a 
husband."  Still  the  rules  of  gnimmar  must  giye  way  to  the 
rules  of  good  sense ;  and  when  a  reasonable  interpretation  of 
the  whole  instrument  required  that  grammar  should  be  departed 
from,  it  must  be  departed  from  accordingly.  With  great  defer- 
ence, howeyer,  Us  lordship  thought  there  was  no  reason  why 
grammar  and  good  sense  in  this  case  should  not  go  together, 
and  the  Court  ought  not  therefore  to  separate  them.  It  seemed 
to  him  that  the  intention  of  the  instrument  was  to  exclude  only 
the  husband :  with  the  exception  that  he  was  not  to  take,  all 
was  to  go  according  to  the  course  of  law.  His  lordship  was 
therefore  of  opinion  that  the  children  were  to  take. 

Lord  Justice  Turner  said  that  the  case  must  be  decided  in 
accordance  with  the  intention  of  the  instrument  The  object 
was  to  exclude  the  husband  and  preyent  him  from  coming  in ; 
and  there  was  nothing  to  preyent  the  children  from  taking. 

Solicitor  for  the  petitioners,  Norman;  for  the  respondents, 
Bray,  Warrens,  and  Harding, 


(a)  17  Jur.  154.  (d)  18  L.  J.  Ch.  829. 

(b)  3  Ves.  459.  (e)  2  B.  &  Aid.  441. 

(c)  7  Vei.  453.  (/)  10  Jur.  793. 
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HEATH  i;.  LEWIS. 

Henry  heath,  by  hU  wUl  dated  the  24th  December 
1842,  after  giving  his  real  estate  and  (subject  as  thereinafter 
mentioned)  his  leasehold  messuage  in  Hunter  Street,  and  other 
personal  estate  to  trustees,  upon  trust  to  sell»  directed  that  his 
trustees,  in  consequence  of  the  very  great  and  affectionate  care 
ind  attention  paid  to  him  by  Mrs.  Martha  Bentick,  from  the 
period  of  his  first  attack  of  paralysis  in  the  said  leasehold  mes- 
foage,  should  permit  and  suffer  the  sidd  Martha  Bentick  to  use, 
occupy,  and  enjoy  the  said  leasehold  messuage  and  premises  (the 
household  furniture,  estate,  and  effects  in  which,  were  the  pro- 
perty of  the  sidd  Martha  Bentick),  and  receive  and  take  the 
rents  and  profits  thereof,  for  and  during  the  term  of  her  natural 
life^  if  she  shotdd  so  long  continue  solvent,  or  until  she  should 
become  insolvent  or  a  bankrupt,  she  paying  the  yearly  ground 
rent,  &c.  The  testator  also  directed  that  his  trustees  should, 
out  of  the  dividends  of  certidn  stocks,  funds,  and  securities 
therein  mentioned,  pay  the  clear  annuity  of  100/.  to  the  said 
Martha  Bentick  for  life,  with  provision  against  insolvency, 
bankroptcy,  or  anticipation,  and  for  her  sole  and  separate  use 
and  benefit.  The  will  then  proceeded  in  the  following  terms : 
^  And  if  Miss  Mary  Ann  King,  the  niece  of  the  said  Martha 
Bentick,  shall  be  living  and  unmarried  at  the  decease  of  the 
aud  Martha  Bentick,  do  and  shall  as  a  further  mark  of  my  sense 
rf  the  obligation  Mrs.  Martha  Bentick  has  conferred  on  me  by 
her  great  attention  and  care,  pay  to  the  said  Mary  Ann  King 
the  sum  of  21.  \0s.  per  calendar  month  (making  30/.  a  year), 
during  the  term  of  her  natural  life,  if  she  shall  so  long  remain 
lole  and  unmarried ;  the  first  payment  thereof  to  be  made  at  the 
end  of  one  calendar  month  after  the  decease  of  the  ssud  Martha 
Bentick."  The  testator  died  on  the  28th  August,  1843 ;  Martha 
Bentick  died  on  the  3rd  July,  1848,  leaving  the  said  Mary  Ann 
King  her  surviving  and  unmarried.  On  the  4th  November, 
1848,  Mary  Ann  King  was  married  to  Richard  Carr  Turnbull. 
In  this  cause,  which  now  came  on  for  further  directions,  a  ques- 
tion arose  upon  the  construction  of  the  will  as  to  the  right 

of  Mr.  and  Mrs.  Turnbull  to  the  annuity  subsequent  to  her 
marriage. 

Mr.  Chandless  and  Mr.  Caldecott  appeared  for  the  plaintifi*^. 

Mr.  Ehnsley  and  Mr.  Youngcy  for  the  defendants. 

l^Ir.  Greene^  for  Mr.  and  Mrs.  Turnbull,  contended  that  this 
was  a  condition  in  restraint  of  marriage,  and  referred  to  the  ob- 
serrations  of  V.  C.  Wigram  in  Morley  v.  Rennoldson  (a),  imd  the 

(a)  2  llarc,  570. 
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cases  there  cited.  It  was  to  be  observed^  that  in  the  present 
case  there  was  no  gift  over  in  case  of  marriage,  upon  which  dr- 
comstance  many  of  the  decisions  had  been  made  to  depend ; 
Lloyd  y.  Uoyd  {a\  Marpks  y.  Bainbridge  (b),  and  Re  DickMoiCs 
Trust  (c).  Webb  v.  Grctce  (rf),  which  was  decided  by  Lord  Cat' 
tenham  was  clearly  distinguishable  firom  the  present  case. 


Jtu^pment 


Lord  Justice  Knight  Bbuce  said,  that  it  must  be  agreed 
on  all  hands  that,  by  the  English  law,  it  was  competent  for  a 
man  to  ^ve  to  a  angle  woman  an  annuity  *^  until  she  should  die 
or  be  married,  whichever  of  those  two  events  should  first 
happen."  All  men  agreed  that  if  such  legatee  should  marry, 
the  annuity  would  thereupon  cease.  But  the  proposition^ — if  it 
were  true,  and  he  did  not  deny  its  truth, —  was  not  creditable 
to  the  English  law,  that  if  a  man  gave  an  annuity  to  a  single 
woman  for  life,  but  afterwards  declared  that  if  she  diould  nuurry 
the  annuity  should  be  forfeited,  the  proviso  was  void,  and  she 
might  yet  marry  as  often  as  she  pleased,  and  retain  her  annuity. 
So  extraordinary  was  the  state  of  the  law  said  to  be.  The  ques* 
tion  before  the  Court  was,  to  which  of  the  two  classes  the  gift 
in  this  will  belonged,  it  being  the  gift  of  an  annuity  to  a  single 
lady,  **  during  the  term  of  her  natural  life,  if  she  should  so  long 
remun  unmarried ;"  the  language  being  the  technical  and  proper 
language  of  limitation  as  distinguishable  from  condition,  long 
adopted  by  the  English  law,  and  familiar  to  us  all.  Both  upon 
principle  and  the  authorities  hb  lordship  was  of  opinion,  that 
this  was  a  limitation  as  distinguished  from  a  condition ;  that  it 
belonged  to  the  former  class  he  had  mentioned ;  and  that  the  an- 
nuity ceased  when  the  lady  married. 

Lord  Justice  Turner  sud  that  there  were  two  construe- 

tions  which  might  be  put  upon  these  words :  it  might  either  be 
a  gift  to  her  for  life,  defeated  by  her  marriage,  by  condition,  or 
it  might  be  a  ^ft  to  her  so  long  as  she  remained  unmarried ; 
that  was,  for  life  if  she  were  so  long  unmarried ;  and  the  ques- 
tion, therefore,  was  one  of  intention.  There  could  be  no  doubt 
as  to  what  was  the  intention  of  the  testator  in  the  present  dis- 
position, for  from  the  former  part  of  the  will  the  gift  appeared 
to  have  been  in  consideration  of  the  care  and  attention  the  tes- 
tator had  received  from  Mrs.  Martha  Bentick.  It  was  dear, 
therefore,  he  did  not  intend  that  the  annuity  should  be  absolutely 
for  life;  and  the  intention  must  govern  the  case. 
Solicitor  for  the  plainti&,  Powys. 

for  the  defendants,  J.  S,  Thomson. 

for  Mr.  and  Mrs.  Tumbull,  Lanyky  ^  Gibbon, 


(a)  2  Sim.  N.  S.  255. 
lb)  1  Madd.  590. 


t 


e)  1  Sim.  N.  S  37. 
rO  2  Ph.  701. 
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IN  BE  GARDNER'S  TRUSTS.  "H^ 

15 Y  indentures  of  lease  and  release,  bearing  date  the  27tli  and    Kinderslet. 
28tli  of   February,  1824,   Richard   Gardner  conveyed  seven       -^^y^- 
houses  to  James  Harrocks  in  fee  upon  trust  to  sell,  and  out  of  ^^con^^yed 
the  proceeds  of  the  sale  to  pay  himself  the  sum  of  1000/.,  and  to  trustees  on 
ioterest  due  thereon,  and  to  pay  the  surplus  to  Richard  Gardner,  ^^  been  used 
his  executors,  administrators,  and  assigns,  as  part  of  his  personal  ^y  the  devisee 

o     '       r  r  of  the  settlor  to 

estate.  all  intents  and 

Richard  Gardner  made  his  will,  the  8th  July,  1824,  whereby  purposes  m 

«•■••■    11    1  ••■  /•!•     realty,  and  is 

he  devised  all  the  said  messuages  to  trustees  upon  trust  tor  liis  afterwards  sold 
daughter  AUce  for  her  life,  and  after  her  death  upon  trust  to  ^e*^\^^?^ 
8eU,  and  to  stand  possessed  of  the  proceeds  on  trust  for  such  of  the  produce  of 
her  children  as  should  attain  twenty-one  years,  as  tenants  in  j^^Jj^^^**^ 
comoion.     Shortly  after  having  made  his  will  the  testator  died,  real  and  not  as 

In  March,  1834,  Alice  the  daughter  died,  leaving  only  one  ^^  ^^ 
child,  Richard  Gardner  Lewtas.  He  attained  his  majority  in 
1849,  and  thereapon  entered  into  possession  of  the  heredita- 
ments, and  thenceforth  up  to  the  time  of  his  decease  held  and 
enjoyed  the  same  as  his  real  estate,  and  declared  that  such  was 
his  intention.  Besides  that,  he  made  various  additions  and 
alterations  in  the  buildings,  and  converted  one  of  the  messuages, 
formerly  used  as  a  private  residence,  into  a  shop.  He  also 
caused  a  sewer  to  be  constructed  on  the  property,  and  expended  ' 
condderable  sums  of  money  in  improving  it,  and  gave  leases  for 
seven  years. 

Richard  G.  Lewtas  died  the  3rd  of  October,  1851,  unmarried, 
md  intestate* 

In  August,  1852,  the  representatives  of  James  Harrocks  sold 
the  property,  and  after  paying  what  was  due  to  them  under  the 
deed  of  1821,  paid  the  surplus,  amounting  to  3000/.,  into  court, 
under  the  Trustee  Belief  Act. 

The  co-heirs  of  B.  G.  Lewtas  claimed  the  fund,  on  the 
ground  that  there  was  suiGcient  evidence  of  an  intention  on  his 
part  to  use  it  as  real  estate.  The  next  of  kin  claimed  the  fund 
as  penonalty. 

Mr.  Sfiapter  for  the  co-heir. 

Mr.  Follett  for  the  next  of  kin. 

Crabtree  v.  Bramble  (a),  Cookson  v.  Cookson  (/>),  Harcourt  v. 
Seymour  (c),  Davies  v.  Ashford  {d\  Pulteney  v.  Darlington  (e), 
AiUey  V.  Mills  (/),  In  re  Stewarts  Estate  {g\  were  cited. 

(a)  8  Atk.  680.  (e)  1  Bro.  C.  C.  223.,  7  Bro  P.  C. 

(6)  12  CL  &  F.  121.  530. 

(0  2  Sim.  N.  S.  12.  (/)  1  Sim.  298. 

(i)  15  Sim.  42.  {g)  16  Jur.  1063. 

£Q. — ^VOL.  I.  P 
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Judgme9it 


The  Vice-Chancellob  thought  there  could  be  no  doubt 
from  the  evidence  adduced,  that  Richard  G.  LewtAS  intended  to 
use  the  estate  as  real  estate.  That  being  so,  the  law  on  the 
subject  is  quite  settled,  and  the  heir-at-law  must  be  held  to  be 
entitled  to  it. 

Solicitors,  Venninff,  Naylor  Sf  Robins^  and  Gregory y  Faulkner 
4-  Co. 


YlCB 

Chamcbllor 

KntDBBflUCT. 
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Argument 


DREWE  t;.  LONG. 

Joseph  GREENHILL  made  his  will,  dated  the  30th  day 
of  March,  1824,  and  thereby  bequeathed  900^  to  trustees 
upon  trust  to  invest  the  same,  and  pay  the  proceeds  to  his  wife 
for  life,  and  after  her  death  to  be  equally  divided  amongst  his 
daughters  Louisa,  Jane,  and  Eliza.  The  testator  died  on  the 
29th  of  November  in  the  same  year,  leaving  his  wife  and  three 
daughters  surviving  him.  Eliza  Greenhill  married  Charles  Long, 
and  died  in  the  year  1831,  leaving  her  husband  Charles  surviv- 
ing. Li  1839  a  ^at  in  bankruptcy  was  issued  against  Charles 
Long,  under  which  he  was  duly  adjudged  a  bankrupt,  and  as- 
signees of  his  estate  were  appointed.  In  1844,  Charles  Long 
died  without  having  obtained  his  certificate.  The  testator's 
widow  died  in  1850,  and  the  defendant,  John  Long,  took  oat 
letters  of  administration  to  the  estate  of  his  brother  Charles, 
and  also  to  that  of  his  brother's  wife,  and  having  done  so  he 
received  from  the  trustees  of  the  will  of  Joseph  Greenhill  the 
legacy  bequeathed  to  Eliza  Long,  and  all  interest  and  dividends 
which  had  become  due  thereon^  since  the  decease  of  the  testator's 
widow. 

The  plaintiffs  (the  assignees  under  the  bankruptcy  of  Charles 
Long)  applied  to  John  Long  to  pay  the  legacy  over  to  them ; 
but  he  refused  to  do  so,  and  claimed  to  retain  it  for  his  own 
benefit  They  thereupon  filed  the  present  bill,  praying  that 
they  might  be  declared  entitled  to  the  legacy,  and  also  an  ao* 
count  of  what  the  defendant  had  received. 

The  defendant  by  his  answer  denied  the  validity  of  the  pro- 
ceedings under  the  fiat. 

Mr.  T.  H.  Terrell  moved  for  a  decree.  The  defendant 
has  no  right  now  to  dispute  the  adjudication.  If  it  were 
intended  to  do  so,  it  should  have  been  long  since  done ;  bat 
the  acquiescence  in  the  adjudication  has  precluded  any  ques- 
tion being  raised  as  to  the  correctness  of  the  proceedings  under 
the  JiaL  The  statute  in  force  at  the  time  of  the  bai^ruptoy 
was  the  1   &  2  Will.  4.  c  56.,  by  which,  if  the  bankrupt 
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diall  not  within  two  calendar  months  after  the  adjudication 
hare  given  notice  of  his  intention  to  dispute  the  commission^ 
the  depositions  taken  before  the  commissioners  shall  be  final  and 
conclusive. 

That  being  so>  the  assignees  are  here  clearly  entitled  to  a 
decree.  The  moment  the  wife  died  the  husband  became  entitled, 
by  right  of  mirvivorship  indefeasiblj,  to  all  chases  in  action  to 
which  the  wife  was  entitled.  This  is  a  proposition  too  plain  and 
dementary  to  be  disputed :  the  early  cases  of  Humphrey  v. 
Buller  (a)  and  Elliott  v.  Collier  {b)  have  long  since  settled  the 
point.  Nor  can  it  make  any  difference  that  the  husband  died 
before  the  tenant  for  life.  His  interest  was  a  vested  one^  and 
Act  contingent  on  his  surviving  the  tenant  for  life,  and  therefore 
pissed  to  his  assignees  who  now  claim  it. 

Mr*   7.  B.  Saunders  for  the  defendants.     The  first  ques^ 
tkm  arising  here  is,  whether  there  has  or  has  not  been  a 
vaUd  adjudication  of  bankruptcy  ?     The  defendant  by  his  an- 
swer denies,  that  either  the  fiat  or  adjudication  were  correcty 
sad  therefore  that  he  is  not  bound  by  iU    It  is  said  on  the 
other  nde,  that  it  is  not  now  open  to  the  defendant  to  di»« 
pote  tlie  bankruptcy ;  but  it  is  submitted  that  since  the  12th  & 
13th  Vict  c  106.,  which  abolished  all  the  former  acts  on  the 
aune  tabject,  it  is  not  so,  and  that  we  must  be  now  guided  by 
its  provisions  without  any  reference  to  the  previous  statutes. 
[lie  Fice^Ckaneellar.  Surely  the  4th  section  expressly  saves  all 
proceedings  already  commenced  under  the  previous  acts.]    Still 
it  is  submitted  that  we  are  not  precluded  from  opening  the  mat- 
ten  in  dispute.     A  strong  authority  in  our  favour  is  Exparte 
Bggnuim.  (e)    The  notice  necessary  to  be  given  by  the  235th 
leetioB  of  the  late  act  has  been  given,  and  we  are  entitled  to  the 
benefit  of  it ;    Beavan  v.  Iseiois  (rf)  and  Buckton  v.  Frost,  (e) 
Secondly^  even  supposing  the  adjudication  of  bankruptcy  to  be 
nlid,  yet  the  assignees  have  no  right  to  the  fund.     The  bank- 
nipt  never  had  it  in  his  power  to  reduce  this  reversionary  chose 
insction  into  possession ;  Pierce  v.  Thomely  (/)  and  Mitford  v. 
Mitford.  (y)     [^The  Vice-chancellor.    But  in  those  oases  the 
wife  suryived  the  husband ;  here  the  wife  died  first.]     Still  as 
the  husband  died  before  the  assignees  had  done  anything  to 
rednce  the  interests  into  possession,  they  have  now  no  title  to  it. 

Tfls  Yice-Chancellob.    I  am  of  opinion  in  this  case^  that      jwi^meM. 
the  plaintiffs  are  entitled  to  a  decree. 
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Mrs.  Long  was,  at  the  time  of  her  death,  entitled  to  a  re^ 
yersionary  interest  in  a  sum  of  money,  expectant  on  the  death 
of  her  mother.  If  she  had  survived  her  husband  and  her  mother, 
she  would  have  become  absolutely  entitled  to  this  reversionary 
interest;  but,  having  died  in  1831,  leaving  her  husband  sur- 
viving, it  vested  in  her  husband,  ^ur^  maritu  It  is  true  that  he 
might  have  been  unable  to  recover  it  from  the  trustees  without 
administering  to  his  wife,  but  it  was  not  the  less  a  vested  interest* 

On  Charles  Long,  the  husband,  being  made  a  bankrupt  in 
1839,  this  interest  passed  to  his  assignees  as  absolutely  as  if 
they  had  bought  it,  assuming,  as  I  do,  that  the  adjudication  of 
bankruptcy  was  valid. 

Li  the  year  1850,  the  tenant  for  life  died,  and  immediately 
thereon  the  assignees  became  entitled  to  an  absolute  vested 
interest  in  possession*  The  defendant,  having  taken  out  letters 
of  administration  to  the  husband  and  wife,  received  the  money 
from  the  trustees  as  such  administrators,  apd  held  the  fund  in 
that  capacity,  subject  to  the  rights  of  those  beneficially  entitled* 
The  assignees  under  the  bankruptcy  are  those  persons;  they 
have  a  right  to  receive  the  money,  and  the  administrator  is  a 
trustee  for  them.  The  present  suit  has  been  instituted  by 
them  against  the  defendant,  who  insists  that  he  is  not  liable,  and 
this  on  two  grounds.  First,  because,  as  he  says,  the  husband 
never  reduced  this  chose  in  action  into  possession,  and  therefore 
that  the  assignees  took  nothmg,  and  have  no  claim  whatever  to 
the  fund. 

And  with  regard  to  this  question,  I  have  no  hesitation  in  at 
once  deciding,  that  there  is  no  real  force  in  the  objection.  It  is 
by  no  means  necessary  for  the  husband  to  reduce  the  chose  in 
action  into  possession,  provided  he  survive  his  wife.  The  reason 
why  the  chose  in  action  should  be  reduced  into  possession  is, 
because,  unless  it  is  so,  the  husband  would  not  be  entitied  to  it 
unless  he  survived  his  wife.  But  where  he  does  so,  the  ne^ 
cesslty  for  the  reduction  no  longer  exists ;  that  was  the  point 
decided  in  the  celebrated  case  of  Purdew  v.  Jackson,  (a)  I  am 
therefore  of  opinion,  that  the  death  of  the  husband  before  that 
of  the  tenant  for  life,  did  not  prevent  the  reversionary  interest 
from  vesting  absolutely. 

The  other  point  raised  by  the  defendant  is,  that  although 
there  was  a  fiat  and  adjudication  of  bankruptcy,  yet  that  the 
proceedings  under  the  fiat  were  altogether  invalid,  because,  in 
fact,  the  alleged  bankrupt  was  not  a  trader,  and  that  there  oould 
consequentiy  be  no  valid  adjudication. 


(a)  1  Boas.  I, 


THE  EQUITY  REPORTS. 

It  is,  I  believe,  conceded,  that  according  to  the  law  which 
was  in  operation  at  the  time  the  bankruptcy  occurred,  notice  of 
intention  to  dispute  the  commission  should  have  been  given 
within  two  calendar  months  after  the  date  of  the  adjudication. 
It  is  said,  however,  that  the  12  &  13  Vict.  c.  106.  alters  the 
rights  of  the  parties,  and  that  it  is  now  open  to  the  defendant  to 
do  what,  under  the  old  law,  he  could  not  have  done.  But  al- 
though the  Stat  12  &  13  Yict.  c.  106.  repeals  the  old  law 
craapletely,  yet  the  4th  section  expressly  reserves  the  rights  of 
parties  acquired  by  virtue  of  any  former  proceedings,  parties  in 
the  situation  of  the  assignees  in  the  present  instance.  Indeed 
it  would  be  monstrous  if  it  were  otherwise,  and  an  ex  post 
facto  act  were  to  take  away  vested  rights  and  abolish  all  former 
proceedings,  however  correct  they  might  have  been  up  to  that 
time*  It  has  been  also  urged,  that  inasmuch  as  the  defendant 
has  given  the  notice  required  to  be  given  by  the  235th  section 
of  the  12  &  13  Vict  c.  106.,  he  is,  therefore,  entitled  to  the 
benefit  of  it.  That  is  no  doubt  true :  the  notice  must  be  given 
as  well  by  the  late  act  as  by  the  former  act ;  but  it  does  not 
eititle  a  party  to  dispute  the  bankruptcy,  if  he  were  not  other- 
wise entitled.  I  am  of  opinion,  therefore,  that  the  late  act 
does  not  affect  the  rights  the  assignees  acquired  under  the 
bankruptcy,  and  that  the  plaintiffs  are  entitled  to  the  relief 
they  ask.     Decree  for  the  plaintiff  with  costs. 

Sdidtor  for  the  plaintiff,  Dreioe;  for  the  defendant,  WkUaher. 
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Vice 

Chancsllok 

Wood. 

April  18. 

rn  ^  ,  Statement 

1  HIS  case  came  on  for  further  directions.    An  estate,  to  which  Propertj  had 
the  plaintiff  was  entitled,  had  been  many  years  before  conveyed  J^f^^*^ 
to  the  defendant  as  an  indemnity  for  acts  done  by  him  in  his  by  way  of  in- 
capacity of  executor.     A  re-conveyance  of  the  estate  had  been  ^^^^being 
executed  in  1849,  but  the  title-deeds  not  being  forthcoming,  no  longer  re- 
the  present  bill  was  filed,  praying  for  the  delivery  up  of  the  v^nce '^^^**'^" 


was 


deeds,  and  for  further  relief.     There  had  been  a  reference  to  executed,  but 

the  master  who  had  found  that  the  title-deeds  had  been  lost  were  not  forth- 

while  in  the  custody  of  the  defendant  or  of  his  successor,  to  ^^°**v^  ^^ 

whom  he  had  assigned  his  business  of  solicitor ;  and  that  the  the  master 

fbttud  that 
they  were  lost 
Ybik  m  defendant's  custody. — Hdd,  that  the  onus  was  on  the  defendant  to  disprove  negligence, 
tnd  that  the  plaintiff  was  entitled  to  compensation,  and  to  a  reference  to  th^  master  to  detemuQQ 
the  amoiuit.'— Principle  on  irluch  such  compensation  is  to  be^assessed^ 

»  3 
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.  ^^^^*  .     only  document  in  his  potseasion  was  an  abstract  of  title.     The 
Brown       plaintiff  had  been  in  possession  of  the  estate  for  thirty-^ix 

Argument,  *  Mr.  Russell  and  Mr.  Elderton  for  the  plaintiff  now  asked  for 
a  decree^  referring  it  to  the  master  to  ascertun  what  amount  of 
compensation  the  pldntiff  was  entitled  to  for  the  deterioration 
in  value  of  the  estate  by  loss  of  the  deeds,  as  was  done  in 
Hornby  v.  Afatcham,  (a)  It  having  been  found  that  the  deeds 
were  lost,  that  was  all  the  plaintiff  could  get ;  but  he  had  a 
right  to  ask  that  his  trustee  should  put  him  as  nearly  as  poanblo 
in  the  position  he  would  have  been  in,  but  for  his  de&ult. 

Mr.  T,  JL  Terrell  for  the  defendant,  contended  that  the  plain<« 
tiff  could  have  no  relief  in  this  suit.  There  had  been  a  re-, 
conveyance  of  the  estate,  and  what  was  asked  was,  thereforei 
nothing  more  or  less  than  damages.  The  proper  remedy  was  by 
action,  to  recover  the  deeds,  or  damages  for  the  loss  of  them«,  In 
Hornby  v.  Matcham,  the  party  who  had  himself  destroyed  the 
deeds  was  seeking  to  foreclose  the  estate.  In  Stohoe  v.  Hob* 
son  (A),  where  the  deeds  were  stolen,  an  inquiry  what  was  be- 
come of  them  was  directed,  but  nothing  more  (c) ;  and  in  Smith 
V.  Bicknell,  reported  in  a  note  to  the  same  case,  wbere  the  bill 
was  for  redemption,  and  the  master  found  that  the  deeds  had 
been  lost  or  stolen,  though  part  of  the  prayer  of  the  bill  was  for 
an  indemnity,  the  defendants  were  only  decreed  to  re>oonvey 
the  premises,  and  deliver  over  all  deeds  in  thdr  power  or 
control.  That  was  an  authority  directly  in  point.  Hornby 
V.  Matcham  appeared  by  the  note  to  the  case  to  have  been 
compromised.  [Mr.  Teed,  amicus  Curi<B,  said,  he  was  coun- 
sel in  that  case,  and  it  was  not  compromised.]  Grross 
'  negligence  must  be  proved  on  the  part  of  the  defendant 
before  the  Court  will  make  such  a  decree  as  that  now  asked 
against  him,  and  there  is  no  evidence  of  that :  the  deeds  might 
have  been  stolen,  in  which  case  he  clearly  would  not  be  liable ; 
Jones  V.  Lewis*  {d)  Moreover,  the  relief  now  asked  was  not 
asked  by  the  bill,  and  the  whole  relief  which  was  there  prayed 
had  failed.  \^The  Vice-chancellor.  The  relief  hfie  not  wholly 
failed,  because  plaintiff  can  have  the  abstract  delivered  up.] 
The  Court  had  no  jurisdiction  in  such  a  case ;  and  if  it  had,  it 
would  not  exercise  it  in  the  present,  for  the  plaintiff  had  been 
in  possession  of  the  estate  for  thirty *siz  years ;  and  if  all  thesQ 
deeds  were  forthcoming,  they  would  not  be  of  any  value. 

(a)  16  Sim.  325.  appears  that  a  bond  of  indemnitj 

ih)  3  Ves.  &  B.  51.  was  required  to  be  giyen.    See  also 

(c)  By  the  report  of  the  case  on  Seton  on  Decrees,  SMi  925. 

farther  directions  (10  Yes.  884.),  it  (d)  a'Yes.  240. 
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The  Vice-Chancellob.     My  principal  doubt  was  on  the         1858. 
joriBdictioDy  the  plaintiff  having  taken  a  reconveyance  from  the        Brown 
party  who  was  in  possession  of  the  property  as  mortgagee; — for  ». 

that  was  his  real  position,  he  and  his  co-trustee  having  advanced  j^j^^^^ 
money,  and  received  these  deeds  as  an  indemnity,  and  the  in- 
demnity being  no  longer  required.  Therefore,  on  the  plaintiff 
tiddng  a  reconveyance  of  the  property,  the  defendants  ought  to 
have  handed  over  the  deeds.  They  were,  in  fact,  in  the  position 
of  mortgagees  with  the  debt  pidd,  and  the  plaintiff  would  have 
been  in  a  position  to  file  his  bill  against  them  for  indemnity* 
Then  the  plaintiff  has  the  case  of  Hornby  v.  Matcham  in  his 
favour.  And  the  prayer  of  the  bill  here  being  for  general  relief, 
1  think  that  will  include  the  relief  sought.  In  Hornby  v.  Mat". 
eham  the  oaso  was  no  doubt  stronger,  because  there  it  was  proved 
that  the  party  destroyed  the  deeds  himself.  Smith  v,  Bicknell 
was  referred  to  by  Mr.  Terrell,  in  which  it  appears  no  such. 
lelief  was  ^ven,  but  Mr.  Russell  pointed  out  that  there  the 
party  who  had  lost  the  deeds  was  dead,  and  it  would  appear  that 
his  personal  representative  was  not  before  the  Court.  But  at 
all  events,  in  that  case,  the  master  found  that  the  deeds  were 
either  lost  or  stolen.  No  one  doubts  that  a  baillee  is  not  answer- 
able, under  circumstances  which  amount  to  stealing ;  but  here 
the  finding  only  is,  that  the  deeds  were  lost,  and,  being  lost,  it 
must  be  taken  to  be  by  negligence  unless  the  defendant  shows 
something  to  the  contrary.  The  onus  is  on  him  to  discharge 
himself.  There  must,  therefore,  be  a  decree  for  the  delivery  up 
of  the  abstract  shown  to  be  in  the  defendant's  possession,  and 
then  for  an  inquiry  in  the  words  of  Hornby  v.  Matcham  It 
win  be  borne  in  mind  that  the  vice-chancellor  in  that  case  gives 
the  rule  as  to  how  the  damage  is  to  be  assessed.  He  says,  ^^  in 
all  future  dealings  with  the  estate  the  decree  and  other  proceed* 
ings  in  this  suit  will  necessarily  form  part  of  the  title,  and  that 
the  procuring  office  copies  will  be  attended  with  expense."  This, 
therefore,  forms  the  criterion  of  the  amount  of  compensation, 
vbioh  amount  is  not  to  be  assessed  on  the  footing  of  any  specu- 
lative damage.  The  defendant  must  pay  the  costs  of  the  suit,  (a) 

Solicitors,   Walter  Sf  Pemberton,  and  Setoell,  Fox  Sf  SetvflL 

(d)  See  Eliot  v.  Lord  Middleton,  15  Sun.  531. 
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THE    OFFICIAL    MANAGER    OF    THE    GRAND 

trunk  or  stafford  and  peterborough 
chaI'^b     railway  v.  brodie  and  others,  EXPARTE 

Wooi>.  TURQUAND. 

April  21  &  22.    — 

An  outlaw  JN  this  case  a  bill,  filed  by  some  of  the  shareholders  of  the 
a  wrH  of fi.%.  Grand  Trunk  or  Staflford  and  Peterborough  Railway  Company, 
to  enforce  against  the  directors  and  the  secretary  of  that  company,  was 

due  to  himself  Carried  on  by  the  official  manager  with  the  sanction  of  the 
^fore  om-'  n^^ster,  after  the  company  had  been  ordered  to  be  wound-up 
lawTF.  But  under  the  provisions  of  the  Joint  Stock  Company's  Winding- 
a^diKTetion"  "P  Acts.  At  the  hearing  the  bill  was  dismissed,  with  costs,  ta 
and  will  not  set  be  paid  personally  by  the  official  manager  (a) ;  but  without  pre- 
where  theTlght  j'^^^ce  to  his  right  to  apply  to  the  master  to  be  indemnified  out 
to  costs  has  of  the  assets  of  the  company,  (i)  The  master  afterwards 
by  the  outlaw     directed  that  the  offieial  manager  should  be  so  indemnified.  Two 

to  his  folicitop  of  tbe  defendants,  Mrs.  Lee  and  Mr.  Harman,  appeared  by  the 
before  out-  ,  ,  , 

lawrj.  same  solicitor.     Harman  had  been  secretary,  and  in  that  capa« 

manaire?uQder  ^^^^  ^^^  become  indebted  to  the  company,  and  had  been  sued, 
the  wmding.  and  judgment  recovered  against  him  in  the  Queen's  Bench*  By 
on  asuit^whi^  his  answer,  Harman  admitted  that  he  had  other  monies  belong- 
was  dismissed  ing  to  the  company  in  his  hands,  and  suf)mitted  to  deal  with 
be paidby  1dm  ^^^^  ^  ^^^  Court  should  direct.  After  decree  he  was  out- 
personaiiy ;  lawed ;  but  before  his  outlawry  by  a  deed,  which  recited  the 
dered  by  the  decree,  and  that  the  costs  were  then  untaxed,  and  that  he  was 
master  to  be       indebted  to  his  solicitor,  Hutchinson,  for  costs  incurred  in  the 

mdenmified  out 

of  the  assets  of  suit,  and  had  agreed  to  secure  such  costs  in  the  manner  therein- 

One^orSTde-  ^^^^^  provided,  he  covenanted  to  pay  the  costs,  and  assigned  all 

fendants  en-  the  said  costs,  and  all  his  right,  title,  and  interest  therein,  and 

admittedly  ^^  ^^^  decree  to  Hutchinson,  with  a  proviso  for  reassignment 

^ ^^h^'  ^^  payment  of  the  sum  due  for  costs,  but  with  a  power  of  sale 

funds  of  the  ^^  the  mean  time,  and  a  proviso  that  all  monies  recovered 

company  in  his  yf^re  to  be  held  by  Hutchinson  on  trust  to  reimburse  himself. 

hands,  and  sab- 

mitted  to  deal  and  to  pay  the  surplus,  if  any,  to  Harman.     The  costs  of  Mrs. 

Ae^C^urt  "  ^®®  ^^  Harman  had  been  taxed  jointly  at  S22L  and  a  writ  of 

should  direct  Ji,  fa,  had  been  issued  for  the  amount. 

fused  to  stay '        ^^"  -D^"^^^  ^^^  Mr.  Little  now  moved  in  the  alternative  either 

proceedings  to  to  set  aside  the  writ  on  the  ground  that  Harman,  being  an  out- 

ment  of  the  ^^w,  could  neither  by  himself,  nor  in  conjunction  with  any  other 

costs,  until  he  person,  issue  any  process  for  his  own  benefit,  or  else  that  it 

the  company  might  be  referred  to  the  master  to  ascertain  how  much  of  the 

the  money  in 
bis  hands. 

(a)  See  case  reported,   9  Hare,         (b)  See  same  case  before  Lords 
823.  JusUces,  17  Jnr.  809. 
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said  sum  of  S22L  w«as  due  for  the  costs  of  Mrs.  Lee,  and  how 
much  for  those  of  Harman,  and  that  on  payment  by  the  official 
manager  of  the  amount  due  to  Mrs.  Lee  for  her  costs,  all  further 
proceedings  on  the  writ  might  be  stayed  until  Harman  paid 
what  was  due  from  him  to  the  company.  The  company  being 
directed  to  indemnify  the  official  manager  is  in  effect  put  in  his 
place,  and  part  of  the  assets  of  the  company  is  this  very  debt 
due  from  Harman.  It  will  be  attempted  to  uphold  these  pro* 
ccedings  on  the  ground  that  the  solicitor  has  his  lien  on  the 
costs,  but  that  lien  is  subject  to  all  the  equities  affecting  the 
client ;  Bawtree  v.  Watson  (a),  Cattell  v.  Simons  (6),  Pelly  v. 
Wathen.  ^e)  Notwithstanding  the  assignment,  the  enforcing  of 
these  costs  is  clearly  a  proceeding  for  the  outlaw's  own  benefit, 
for  he  has  not  parted  with  his  interest  but  only  mortgaged  it, 
and  every  farthing  he  recovers  will  be  so  much  in  ease  of  his 
covenant  to  pay.  Even  an  executor  if  outlawed  cannot  move 
to  have  a  bill  taxed  when  the  work  was  done  for  the  testator's 
estate,  if  the  effect  of  it  will  be  indirectly  to  put  money  into 
hia  own  pocket,  though  he  has  clearly  a  right  to  sue  in  his 
representative  character ;  Re  Mander.  (d)  The  case  must  be 
looked  at  exactly  in  the  same  way  as  if  the  decree  had  origi* 
nally  been,  that  the  official  manager  should  be  indemnified  out 
of  the  assets,  in  which  case  there  would  have  been  a  right  of 
set-off.  [^The  Vice- Chancellor.  I  doubt  that;  the  whole  estate 
would  not  be  before  the  Court,  and  the  Court  would  have  no 
means  of  knowing  what  other  demands  there  might  be  on  the 
fund  in  Harman's  hands ;  it  would  be  like  the  case  of  an  exe- 
cutor ordered  to  pay  costs  to  a  party  who  was  indebted  to  the 
testator's  estate.] 

Mr.  Baify  and  Mr.  Hetherington  for  Harman  and  his  solicitor. 
The  case  on  the  other  side  is  rested  on  two  grounds ;  first,  the 
outlawry ;  secondly,  the  right  of  set-off.  As  to  the  first,  the 
outlaw  does  not  come  for  his  own  benefit,  but  solely  for  that  of 
his  solicitor.  And  in  tliat  respect  the  case  is  distinguishable  from 
Re  Mander.  \^The  Vice-chancellor.  If  he  had  sold  his  right  to 
costs  out  and  out,  that  might  be  so,  but  here  he  has  only  mort- 
gaged it.]  In  the  present  case  another  interest  is  interposed,  and 
as  the  solicitor  might  have  presented  a  petition  praying  to  have 
these  costs  paid  to  himself,  in  which  case  the  Court  would  have 
directed  them  so  to  be  paid,  it  would  be  merely  a  matter  of  form 
to  set  aside  this  writ.  The  bill  having  been  dismissed,  the  Court 
could  not  put  the  defendant  under  terms.     Moreover,  it  is  dis- 
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^retionarj  with  the  Court  to  gtvait  the  writ  or  not,  and  the 
Court  will  consider  which  course  will  best  answer  the  ends  of 
justice. 

Mr.  Willcoch  for  Mrs.  Lee.  It  was  necessary  to  sue  out  a 
joint  writ,  as  the  bill  was  taxed  jointly.  This  is  not  a  pro- 
ceeding for  the  outlaw's  benefit,  but  for  the  solicitor.  The 
client  has  no  right  to  come  and  receive  the  costs,  and  thereby 
deprive  the  solicitor.  [7%*  Vice-chancellor  referred  to  Aid- 
ridge  v.  Buller{a)\  there  the  Court  refused  an  application  by 
an  outlaw  made  for  the  purpose  of  charging  in  execution  a 
plaintiff  against  whom  he  had  obtained  a  judgment,  as  in  case 
of  nonsuit,  the  object  of  which  must  have  been  to  obtain  the 
costs.]  Then  as  to  the  right  of  set-off.  In  CoUett  v.  Preston  (b), 
the  defendant  presented  a  petition  to  have  one  set  of  costs  set 
off  against  another,  but  the  Master  of  the  RoUs  declined  to 
make  the  order,  on  the  ground  that  the  solicitor's  lien  was 
paramount.  The  title,  in  fact,  never  was  in  the  outlaw,  irre* 
spective  of  the  deed ;  and  this  is  not  a  new  proceeding  instituted 
by  an  outlaw,  but  a  following  out  of  the  old  one. 


JmdgmenL 


•  The  Vice-Chancellor.  I  do  not  see  any  way  in  which 
the  order  to  stay  proceedings  until  the  debt  and  costs  due  from 
the  outlaw  are  paid  can  be  made.  Taking  it  in  the  most 
favourable  manner  for  the  official  manager,  and  supposing  that 
the  indemnity  which  has  since  been  ordered  by  the  master  had 
been  given  at  the  hearing,  could  I  have  entertained  an  appli- 
cation to  the  effect  that  Harman  having  funds  in  his  hands, 
out  of  which  the  indemnity  was  to  be  given,  should  not  be  paid 
his  cost  till  those  funds  were  paid  over  ?  Then,  if  not,  could 
the  matter  be  arrived  at  in  another  way  ?  The  company  may 
say  Harman  is  indebted  to  us,  and  the  official  manager  has 
money  of  Harman's  in  his  hands ;  we  have  come  into  the  place 
of  the  official  manager,  therefore  we  now  make  an  application 
in  the  matter  of  the  Winding-up  Act,  and  ask  that  he  may  bo 
directed  not  to  part  with  those  funds  till  Harman  has  paid  us. 
It  seems  strange  that  there  should  not  be  some  means  of 
arranging  this  matter  in  such  a  way ;  still  there  would  be  the 
difficulty  that  the  Court  has  no  original  jurisdiction :  if  it  can 
be  arranged,  it  must  be  by  the  master.  Here,  however,  the 
matter  does  not  rest  on  the  mere  question  of  lien.  There  has 
been  an  assignment,  and  notice  of  it  given,  and  all  before  the 
6utlawry«  and  I  am  asked  to  take  away  the  right  which  the  soli- 
citor  has  obtained  by  this  assignment.  I  do  not  even  see  how 
the  master  could  do  that.     But  I  am  still  of  opinion  that  the 


(a)  2  M.  &  W.  412. 


(V)  Not  reported. 
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outlaw  had  no  right  to  issue  this  writ.  I  cannot  see  the  differ* 
ence  between  this  case  and  the  case  of  a  nonsuit  at  conuuon 
law.  It  was  urged  that  it  was  the  writ  of  the  solicitor  and  not 
of  the  party,  but  it  is  only  through  the  party  that  the  solicitor 
gains  any  right.  But,  then,  though  the  outlaw  had  no  right 
to  issue  the  writ,  am  I  now  bound  to  quash  it  ?  and  under  the 
circumstanoes  of  this  assignment  would  not  the  Court,  on  a 
different  form  of  application,  have  allowed  the  solicitor  to 
enforce  payment  of  these  costs  ? 

Air,  Daniel  was  heard  in  reply  on  this  part  of  the  case.  He 
contended  that  the  right  of  the  solicitor  was  only  what  re- 
mained after  all  the  equities  between  the  parties  had  been 
exhausted ;  that  no  petition  could  have  been  presented  by  the 
solicitor  until  after  the  costs  were  taxed,  and  before  that  was 
done  the  outlawry  was  complete.  But  supposing  that  not  to 
have  been  the  case,  there  was  a  latent  equity  arising  out  of 
Barman's  having  admitted  funds  in  his  hands  belonging  to  the 
company,  and  having  submitted  to  deal  with  them  as  the  Court 
should  direct ;  and  it  was  a  fallacy  to  say  that  the  Court  could 
not  make  use  of  that  submission  because  the  bill  was  dismissed, 
for  the  bill  was  in  existence  for  all  the  purposes  of  the  costs, 
and  for  enabling  the  Court  to  deal  with  them  in  the  manner 
which  equity  required.  Collctt  v.  Preston  was  distinguishable ; 
there  the  attempt  was  to  set  off  costs  at  law  against  costs  in 
equity. 

The  Yice-Chancellob.  It  has  been  decided  that  the  claim 
of  the  solicitors  cannot  interfere  with  the  equities  between  the 
parties,  and  that  the  latter  may  compromise  any  matter  wholly 
irrespective  of  them.  But  still,  as  I  said  before,  I  do  not  soo 
iny  means  of  giving  the  relief  here  asked  by  way  of  set-off,  and 
all  the  cases  with  respect  to  lien  apply.  It  would  be  very 
questionable  to  allow  such  an  assignment  as  this  to  have  any 
eifect,  if  made  after  outlawry ;  but  here  being  completed  before 
outlawry,  if  the  solicitors  had  applied  for  these  costs,  I  think 
the  Court  would  have  taken  measures  to  have  the  amount  paid  to 
them.  It  comes  therefore  to  this  question  of  form,  whether  this 
being  a  writ  which  is  liable  to  be  set  aside,  I  am  obliged  to  set  it 
aside  ?  The  courts  of  law  have  considered  that  they  have  a  dis- 
cretion in  such  a  matter,  and  refused  to  set  aside  proceedings 
where  the  parties  did  not  apply  promptly  {Aldridge  v.  Buller) ; 
and  if  so,  this  Court  ought  not  to  set  aside  a  writ,  if  the  only 
effect  will  be  to  put  the  parties  to  expense.  The  only  re- 
maining question  is  the  costs  of  this  application.    I  think  the 
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1853.        official  manager  must  pay  them,  but  I  shall  of  course  only 

^ '    J    '*      allow  one  £et  of  costs ;  at  the  same  time  I  think  the  official 
Xhb  Officiai* 

Manager  of  manager  was  quite  right  to  come  and  endeavour  to  get  the 

^uNK^  order  for  the  benefit  of  the  company,  and  therefore  I  think  he 

Stafford  and  ought  to  be  indemnified,  but  I  have  no  power  of  making  any 

BORouoH  order  to  that  eifect. 

Railway  Solicitors :    Beed,  Langford  8f  Marsden,  and  Richardson  §• 

Bbodib  and     Sadler* 


TUBQUANSi. 

Vice         jjj qe  v.  THE  BIKMINGHAM,  WOLVERHAMPTON, 
^aTJJSJf*       AND  STOUR  VALLEY  RAILWAY  COMPANY. 

4prt/23&25. 

Arailwayoom-  J[  HE  bill  in  this  case  was  filed  by  William  Inge,  who  was 

the  pioyisions  seised  in  fee  simple,  subject  to  an  unexpired  term  of  twenty- 

^^L**^*^h  ^^^^^  years  from  Lady  Day  1848,  of  certain  lands  containing 

Lands  Clauses  3552  square  yards  or  thereabouts,  with  the  buildings  and  erec- 

SSt*i845*^^"  tions  thereon,  situate  at  the  comer  of  Lower  Temple  Street  and 

senred  A.  with  Pinfold  Street  in  Birmingham ;  and  after  alleging  that  the  defend- 

for^S^pu^^*  ants  employed  Mr.  John  Chesshire,  a  surveyor  and  land  valuer, 

diase  of  a  por-  residing  at  Birmingham,  to  survey  and  value  the  land  through 

A,,  in  the  par-  which  their  line  of  railway  was  intended  to  pass,  and  that  they 

ticulars  of  his  ^]qq  employed  the  said  John  Chesshire  and  Mr.  Samuel  Carter, 

that  he  was  a  solicitor,  also  residing  at  Birmingham,  to  treat  and  agree  with 

^^'^^t^  ^^^  owners  of  the  several  lands  and  premises,  or  of  any  interest 

lands  required  therein,  required  for  the  purposes  of  the  said  railway,  for  the 

Sn?*"^Sdect  pu'^'^^se  of  the  said  land  and  premises,  and  of  such  interest 

to  an  unexpired  therein  as  aforesaid,  and  for  the  compensation  to  be  paid  by  the 

andwhf^^said  defendants  for  any  damage  which  might  be  done  to  the  said 

unexpired 

term,  and  the  rent  pajrable  in  respect  thereof,  are  set  forth  in  a  schedule  hereunto  annexed  ;**  and 
he  claimed  1500/1  for  the  purchase  of  his  interest  in  the  land  in  question.  In  the  schedule,  the 
land  required  by  the  company  was  alone  specified,  and  the  rent  was  stated  to  be  32L  I3s,  A. 
afterwards  served  the  company  with  a  notice  to  summon  a  jury,  to  assess  the  value  of  the  land 
and  the  compensation  to  be  paid  to  him,  and  the  company  having  omitted  to  summon  a  jury 
within  twenty-one  days,  he  brought  an  action  against  them  under  the,  68th  section  of  the  I>ands 
Clauses  Consolidation  Act,  1845,  for  the  amount  of  his  claim.  The  solicitor  of  the  company, 
who  were  at  this  time  in  possession  of  the  portion  of  A.'s  land  required  by  them,  thereupon  wrote 
to  A.'s  solicitor,  saying,  **  In  this  case  the  company  will  pay  the  1500/.  claimed  for  the  purchase 
of  A.'s  interest**  An  abstract  of  A.'s  title  was  then  sent  to  the  company's  solicitor,  who  was 
afterwards  informed  by  A.*s  solicitor  that  the  rent  of  32/.  13«.  was  payable  in  respect  of  the  other 
land  belonging  to  A.,  as  well  as  of  that  which  was  required  by  the  company,  and  that  it  must  be  ap- 
portioned, and  that  the  company  would  be  entitled  to  about  sL  0«.  Sd.  as  the  apportioned  rent.  The 
company  claimed  the  whole  rent,  32/L  13«.  A.  afterwards  filed  a  declaration  in  the  action  against 
the  company,  to  which  declaration  the  company  demurred,  on  the  ground  that  he  had  not,  in  the 
notice  to  summon  a  jury,  specified  the  particulars  required  by  the  Lands  Clauses  Consolidation 
Act,  1845,  and  no  ftirther  proceedings  were  taken  in  the  action.  Upon  a  bill  filed  by  A.  against 
the  company  to  compel  specific  performance. 

Held,  1st,  that  upon  the  notice  to  treat,  together  with  all  that  followed  thereon,  there  was  a 
binding  contract  upon  the  company  to  purchase  the  land  required  by  them  for  1500/1 

2ndl^,  that  although  the  description  given  in  A.*s  particulars  of  claim,  and  the  schedule  thereto 
of  his  mt^rest  in  the  land  in  question,  was  far  fh>m  accurate,  there  was  no  misdescription. 

3rdly,  that  as  A.'s  remedy  at  lai^  had«  under  the  circumstances  stated^  ftuled,  he  was  entitled  to 
relief  m  this  court 
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lands  and  premises,  or  to  any  interest  therein,  by  reason  of  the 
execution  of  the  works  of  the  said  railway,  contained  statements 
to  the  following  effect :  — 

That  in  June,  1848,  Mr.  Chesshire  wrote  to  Messrs. 
Whateley,  of  Birmingham,  the  plaintiff's  solicitors,  saying  that 
the  works  of  the  defendants'  railway  would  so  interfere  with  the 
leyel  of  a  part  of  Lower  Temple  Street,  that  it  would  be  ne- 
cessary to  purchase  a  small  portion  of  the  plaintiff's  property. 
That  Messrs.  Whateley  accordingly  in  July,  1848,  wrote  to 
Messrs.  Chesshire  and  Son,  of  which  firm  the  said  John  Ches- 
shire was  the  senior  partner,  and  asked  for  a  plan  of  the  pro- 
perty belonging  to  the  plaintiff,  which  the  defendants  wished  to 
purdiase.  That  Mr.  John  Chesshire  then  wrote  to  Messrs. 
Whateley  as  follows: — '^ I  forward  you  a  plan  and  section  as 
wished :  the  street  will  be  raised  in  the  blue  line.  I  am  fully 
authorised  by  the  directors  to  purchase  the  five  houses  as  co- 
loured red  on  the  sketch,  and  shall  be  glad  of  an  appointment 
to  treat." 

That  on  the  6th  of  September,  1848,  the  defendants,  in 
pursuance  of  the  provisions  of  their  special  act,  and  of  the 
Lands  Clauses  Consolidation  Act,  1845,  served  the  plaintiff 
with  the  following  notice  to  treat,  to  which  a  plan  was  annexed, 
for  the  purchase  for  the  purposes  of  their  railway  of  part  of  the 
plaintiff's  lands,  with  the  buildings  and  erections  on  such  part. 

**  Birmingham^  Wolverhampton^  and  Stour  Valley J^ 

**  Yoa  are  requested  to  take  notice  that  the  Birmingham, 
Wolverhampton,  and  Stour  Valley  Railway  Company,  incor- 
porated by  an  act  of  Parliament  passed  in  the  9th  and  10th 
years  of  the  reign  of  her  present  Majesty,  intituled  an  Act  for 
making  a  railway  from  Birmingham  to  Wolverhampton,  and  to 
the  Grand  Junction  Railway,  in  the  parish  of  Bushbury,  with 
a  branch  to  Dudley,  require  to  purchase  and  take  for  the  pur- 
poses of  the  said  act  all  those  pieces  or  parcels  of  land  or 
ground  containing  by  admeasurement  330  square  yards  or  there- 
abouts more  or  less,  together  with  all  buildings  and  erections 
standing  and  being  thereon,  which  said  pieces  of  land,  buildings, 
and  hereditaments  so  required  as  aforesaid  are  situate  in  the 
parish  of  Birmingham,  in  the  county  of  Warwick,  and  are 
parcel  of  the  larger  piece  of  land  marked  or  referred  to  in  the 
map  or  plan,  and  in  the  book  of  reference  of  the  said  railway 
company  deposited  at  the  ofiice  of  the  clerk  of  the  peace  for 
the  said  county  of  Warwick,  with  the  numbers  292e,  292f, 
292g»  292h,  292i,  in  the  said  parish  of  Birmingham,  or  in 
whatsoevcir  way  the  same  are  therein  marked  or  referred  to,  and 
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for  the  better  description  of  the  said  pieces  of  land,  buildings,  and 
hereditaments  so  required  as  aforesaid,  the  same  are  delineated 
in  a  plan  attached  hereto,  and  thereon  distinguished  by  a  red 
colour ;  and  the  said  company  are  willing  to  treat  and  agree  with 
you  and  every  of  you  for  the  purchase  of  the  said  pieces  of  land^ 
buildings,  and  hereditaments  so  required  as  aforesaid,  and  as  to 
the  compensation  to  be  made  to  you  and  every  of  you  for  the 
damage  that  might  be  sustained  by  you  and  every  of  you  by 
reason  of  the  execution  of  the  works  authorised  by  the  act  of 
Parliament  above  referred  to.  And  the  said  company  hereby 
demand  from  you  and  every  of  you  the  particulars  of  your 
respective  estates  and  interests  in  the  land  and  hereditaments  so 
required  as  aforesaid,  and  of  the  claims  made  by  each  of  you 
respectively  in  respect  thereof.  And  you  are  further  required 
to  take  notice,  that  if  for  twenty-one  days  after  the  service 
hereof  you  shall  fail  to  state  the  particulars  of  your  respective 
claims  in  respect  of  the  land  and  hereditaments  required  as  afore* 
said,  or  to  treat  with  the  said  company  in  respect  thereof,  or  if 
you  or  any  of  you  respectively  and  the  said  company  shall  not 
agree  as  to  the  amount  of  the  compensation  to  be  paid  by  the 
said  company,  for  or  in  respect  of  your  respective  interests  in 
the  premises  so  required,  or  the  interests  therein  which  you 
respectively  are  by  the  said  act  of  Parliament  enabled  to  sell^ 
or  for  any  damage  that  may  be  sustained  by  you  respectively  by 
reason  of  the  execution  of  the  works  authorised  by  the  said 
act,  the  sdd  company  will  forthwith  proceed  to  require  the 
amount  of  such  compensation  to  be  settled  in  the  manner  by  the 
said  act  provided  for  settling  coses  of  disputed  compensation* 
Dated  this  14th  day  of  August,  1848. 

"Henrt  Morgak, 
"  Secretary  of  the  said  Company.** 
"  To  Captain  Inge,  and  to  all  persons  having  or 
clfdming  any  estate  or  interest  in  the  said 
lands.** 

That  the  plaintiff's  solicitor  accordingly  on  the  6th  of  Sep- 
tember, 1848,  served  the  defendants  with  the  following  notice 
of  the  plaintiff's  interest  in  the  land  required  by  the  defendants, 
and  of  his  claim  in  respect  thereof:  — 

"To  the  Birmingham,  Wolverhampton,  and  Stour  Valley 
Bidlway  Company,  and  to  Mr.  Henry  Morgan,  their  secretary. 

"In  reference  to  a  notice  dated  the  I4th  August,  1848^ 
signed  by  you  the  said  Henry  Morgan,  secretary  of  the  said 
company,  and  addressed  to  me,  I,  the  undersigned  TVllliam 
Inge,  do  hereby  give  you  notice  that  I  claim  to  be  soifodin  fe9 
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ample  of  and  in  the  pieces  or  parcels  of  land  or  ground  and 
hereditaments  mentioned  or  referred  to  in  the  map  or  plan^  and 
in  the  book  of  reference  of  the  said  railway  therein  mentioned^ 
with  the  numbers  292e,  292f,  292g,  292h^  and  292*^  and 
required  by  the  said  notice  to  be  purchased  and  taken  by 
the  said  company,  together  with  the  buildings  and  erections 
standing  and  being  thereon  subject  to  an  unexpired  term  therein, 
and  which  said  unexpired  term,  and  the  rent  payable  in  respect 
thereof^  are  set  forth  in  a  schedule  hereunto  annexed. 

'<  And  I  do  further  give  you  notice  that  I,  the  said  William 
Inge,  do  claim  from  you,  the  said  Birmingham,  Wolverhamp- 
ton, and  Stour  Valley  Company,  the  sum  of  1500/.  for  the 
purchase  of  all  my  estate  and  interest  in  the  said  pieces  or 
parcels  of  land,  buildings,  erections,  and  hereditaments  last  men- 
tioned, so  marked  or  referred  to,  with  the  said  numbers  292e, 
292f,  292g,  292h,  and  292i,  and  for  the  compensation  to  be  made 
to  me  for  the  damage  that  will  be  sustained  by  me  by  reason  of 
the  severance  of  such  lands,  buildings,  erections,  and  heredita- 
ments from  other  lands,  buildings,  erections,  and  hereditaments 
belonging  to  me,  and  not  required  for  the  works  of  the  said 
company;    and  by  the  said   last-mentioned   lands,  buildings, 
erections,  and  hereditaments  being  injuriously  affected  by  the 
exercise  of  the  powers  of  the  several  acts  of  Parliament  men- 
tioned in  the  said  company's  notice  (that  is  to  say),  the  sum  of 
1350Z.  for  such  purchase  as  aforesaid,   and  the  sum  of  150/. 
for  the  compensation  to  be  made  to  me  for  such  damage,  so  to 
be  sustained  by  me  as  aforesaid.     Dated  this  6th  day  of  Sep- 
tember, 1848. 

"  William  Inge." 
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That  on  the  22nd  December,  1848^  the  defendants^  not  having 
<^me  to  any  agreement  with  the  plaintiff  as  to  the  price  to  bo 
pud  by  them  to  him  for  the  land  and  premises  required  by  them 
for  their  railway,  the  plaintiff  served  them  with  a  notice^  under 
tbe  68tih  section  of  the  Lands  Clauses  Consolidation  Act,  1845, 
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requiring  them  within  twenty-one  days  after  the  recdpt  of  it  to 
issue  their  warrant  to  the  sheriff  of  the  county  of  Warwick  to 
summon  a  jury  to  assess  the  amount  of  compensation  payable  to 
him^  and  that  in  default  thereof  he  should  hold  the  defendants 
liable  to  pay  to  him  the  amount  of  compensation  churned  by  him 
for  such  purchase  and  damage  as  aforesaid^  and  should  proceed  to 
recover  the  same  with  costs  by  action  in  the  manner  prescribed 
by  the  Lands  Clauses  Consolidation  Act 

That  on  the  5th  of  January^  1849,  Mr.  Chesshire^  the  sur- 
yeyor  of  the  defendants^  wrote  to  Messrs.  Whateley,  the  plain- 
tiff's solicitors^  as  follows :  — 

'*  TVlll  you  be  kind  enough  to  inform  me  the  quantity  of 
land  included  in  Phillips^s  lease  from  Captain  Inge." 

That  shortly  after  the  receipt  of  this  letter  Messrs.  Whateley 
sent  Hickman,  one  of  their  clerks,  to  Mr.  Chesshire,  to  give 
liim  the  information  he  required;  and  that  Hickman  called 
on  and  saw  Mr.  Chesshire,  and  informed  him  of  the  date 
of  Phillips's  lease,  and  of  the  number  of  square  yards  com- 
prised in  it,  and  of  the  amount  of  rent  reserved  thereby ;  and 
on  the  same  occasion  delivered  to  Chesshire,  and  left  with  him 
an  extract  from  a  lease  dated  25th  March,  1772,  containing  a 
statement  of  the  quantity  of  land  in  square  yards  comprised 
therein,  of  the  term  thereby  granted,  and  of  the  ground-rent  re- 
served thereby ;  and  that  he  at  the  same  time  informed  Ches- 
shire that  the  lease  had  become  vested  in  Phillips,  and  was  the 
same  as  that  described  in  the  schedule  to  the  plaintiff's  notice 
of  claim. 

That  the  defendants  having  neglected  to  call  out  a  jury  in 
pursuance  of  his  notice  to  them,  dated  the  22nd  December,  1848, 
the  plaintiff,  on  the  16th  January,  1849,  served  the  defend- 
ants with  a  writ,  in  an  action  of  debt  for  1500/.,  the  amount 
claimed  by  the  plaintiff  for  the  purchase  of  his  interest  in  the 
lands  and  hereditaments  required  by  the  defendants ;  and  for 
the  compensation  due  to  him  for  damage  by  the  execution  of 
the  works  of  the  defendants'  railway. 

That  on  the  3rd  of  February,  1849,  Mr.  Carter,  the  defend- 
ants'  solicitor,  wrote  to  the  plaintiff's  solicitors  as  follows: — **In 
this  case  the  company  will  pay  the  1500/.  claimed  for  the  pur- 
chase of  Captain  Inge's  interest" 

That  shortly  after  the  receipt  of  this  letter  Messrs.  Whateley, 
the  pluntiff 's  solicitors,  sent  the  abstract  of  the  pkintiff 's  tide 
to  Mr.  Carter.  That  Hickman,  Messrs.  Whateley 's  clerk,  on 
the  5th  March,  1849,  called  on  Mr.  Carter,  and  proposed  that 
the  following  memorandum  should  be  indorsed  on  the  notice  to 
treat  served  on  the  plaintiff  by  the  defendants. 
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"It  18  hereby  agreed  between  the  within  William  Inge  and 
ihc  within-named  Birmingham,  Wolverhampton,  and  Stour 
Valley  Railway  Company,  that  the  said  William  Inge  shall  sell, 
and  the  ssud  company  shall  purchase,  the  property  delineated 
red  in  the  following  plan,  at  the  sum  of  1500/.,  including  all 
compensation,  whether  by  severance  or  otherwise.", 

That  Hickman,  at  the  same  time,  proposed  to  Mr.  Carter  that 
the  memorandum  should  be  signed  by  the  plaintiff  and  by  Mr. 
Carter ;  but  the  latter  suggested  that  the  memorandum  should 
be  indorsed  on  the  plaintiff's  notice  of  claim,  and  said,  that  in- 
stead of  its  being  signed  by  him  he  should  prefer  its  being  sealed 
with  the  seal  of  the  company,  which  he  would  procure  to  be 
affixed  to  it. 

That  Messrs.  Whateley,  on  the  7  th  of  March,  1849,  sent  to 
Carter  a  copy  of  the  plaintiff's  notice  of  claim,  with  the  memo- 
randum indorsed  thereon^  and  at  the  same  time  wrote  and  sent 
ftletter  to  Mr.  Carter,  from  which  the  following  is  an  extract : — 

"  The  property  required  by  you  is  330  square  yards.  The 
whole  quantity  included  in  the  lease  is  3552  square  yards,  upon 
which  a  ground-rent  of  32/.  I3s.  per  annum  is  payable.  This 
ground-rent  must  of  course  be  apportioned,  and  the  amount 
upon  your  330  square  yards  will  be  3/.  Os.  Sd.  per  annum  to 
irluch  you  will  be  entitled." 

And  Messrs.  Whateley  in  the  same  letter  proposed  that  Mr. 
Carter  should  add  to  the  memorandum  either  of  the  following 
dauses:  — 

"  1.  And  it  is  agreed  that  the  said  W.  Inge  shall  pay  to 
the  said  Company  during  the  continuance  of  the  lease  to  which 
the  property  hereby  agreed  to  be  purchased  is  (together  with 
other  property  included  in  the  saaie  lease)  subject,  the  annual 
8um  of  3/.  0*.  8iL,  being  the  apportioned  ground-rent  in  respect 
of  the  property  so  hereby  agreed  for. 

"2.  And  it  is  hereby  agreed  that  the  said  William  Inge 
Aall  pay  to  the  said  company  during  the  continuance  of  the  lease 
to  which  the  property  hereby  agreed  to  be  purchased  is  (together 
with  other  property  included  in  the  same  lease)  subject,  an  ap- 
porUoned  ground-rent  according  to  the  number  of  square  yards 
of  which  the  property  hereby  agreed  for  consists." 

That  on  the  20th  of  March,  1 849,  Mr.  Carter  wrote  to  Messrs. 
Whateley  as  follows :  —  "In  reply  to  your  letter  of  the  7th  of 
March^  inclosing  the  drafts  of  a  proposed  memorandum  of  agree- 
loenty  I  cannot  acquiesce  in  either  of  the  additional  clauses 
which  you  propose.  The  company  arc  advised,  that  in  consi- 
deration of  the  1500/.  claimed  by   Captain  Inge,   they  are 
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entitled  to  all  the  estate  and  interest  specified  in  the  schedule 
to  the  clainiy  and  they  cannot  consent  to  any  diminution  of  the 
ground-rent  therein  stated'' 

That  on  the  2l8t  of  May^  1849»  Messrs.  Whateley  wrote  to 
Mr.  Carter  saying,  they  were  instructed  by  Captain  Inge  to 
bring  the  business  to  a  close^  and  that  if  the  parties  differed 
about  the  apportionment  of  the  ground-rent,  it  must  be  appor- 
tioned under  the  119th  section  of  the  Lands  Clauses  Consoli* 
dation  Act.  That  to  this  letter  Mr.  Carter  made  no  reply* 
That  Messrs.  Whateley,  on  the  6th  of  June,  1849,  wrote  to  Mr. 
Carter  complaining  of  the  delay,  and  Mr.  Carter  thereupon 
wrote  in  reply,  that  he  had  nothing  to  add  to  his  last  communi- 
cation, being  his  letter  of  the  20th  of  March  preceding. 

That  on  the  4th  of  July,  1849,  the  plaintiff  filed  a  declaration 
in  an  action  commenced  by  him  on  the  16th  of  January,  1849; 
and  that  the  defendants  demurred  to  that  declaration  on  the 
ground  that  the  plaintiff  had  not,  in  the  notice  to  summon  the 
jury,  stated  the  particulars  required  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845. 

The  bill  then  charged  that  the  notice  to  treat,  and  the  service 
thereof  on  the  plaintiff  by  the  defendants  constituted  and  was 
a  contract  between  the  said  defendants  and  the  plaintiff  for  the 
purchase  by  the  defendants,  and  the  sale  to  them  by  the  plaintifi^ 
of  the  lands  and  premises  therein  particularly  described  and 
delineated  on  the  plan  thereto  annexed,  at  the  price  to  be  after- 
wards determined  either  by  agreement  between  the  parties  to 
the  said  contract,  or  according  to  the  provisions  of  the  Lands 
Clauses  Consolidation  Act 

The  bill  also  charged  that  the  price  to  be  paid  for  the  lands 
was  'afterwards  agreed  upon  between  the  plaintiff  and  the  de- 
fendants in  the  manner  therein  in  that  behalf  mentioned ;  and 
that  Chesshire  and  Carter  were  the  authorised  agents  of  the 
defendants  to  treat  with  the  plaintiff  for  the  purchase  of  the 
lands  so  required  by  the  defendants  for  the  purposes  of  the  rail- 
way, and  that  Carter  was  the  authorised  agent  of  the  defend- 
ants to  agree  with  the  plaintiff  for  the  price  to  be  paid  for  the 
same,  and  that  Chesshire  and  Carter  as  such  agents  as  aforesaid, 
and  on  the  behalf  of  the  defendants,  entered  into  a  treaty  with 
the  plaintiff  to  purchase  from  him  the  lands  and  premises  de- 
scribed in  the  notice  to  treat,  and  delineated  in  the  plan  thereto 
annexed,  and  that  Carter,  as  the  authorised  agent  of  the  de- 
fendants, for  and  on  behalf  of  the  defendants  entered  into  and 
signed  such  agreement  in  writing  as  aforesaid,  to  pay  to  the 
plaintiff  the  sum  of  1 500i,  as  and  for  the  purchase-money  of 
the  last  mentioned  lands  and  premises,  and  as  and  for  the  com* 
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pensation  for  the  damage  to  be  Bustained  by  the  plaintiff  by         1853. 
reason  of  the  execution  of  the  works  of  the  railway.  Ikob 

The  bill  alio  charcced  that  the  sum  of  1350/.  was  the  surn  v. 

agreed  to  be  paid  to  the  plaintiff  for  the  lands  and  premises,  and    birminghait^ 
that  the  turn  of  150L  was  the  sum  agreed  to  be  paid  to  the      Wolveb^ 
plaintiff  for  compensation,  and  that  the  letter  of  Carter  of  the 
3rd  February,  1849,  was  an  agreement  in  writing  to  purchase 
from  the  plaintiff  the  lands  and  premises  at  the  sum  of  1350/. 

The  bill  prayed  that  the  defendants  might  be  decreed  speci* 
fically  to  perform  the  said  agreement,  and  to  pay  to  the  plaintiff 
the  earn  of  1350/.  for  the  purchase  of  the  lands  and  premises 
described  in  the  notice  to  treat,  and  150/.  for  compensation,  with 
interest  for  the  said  two  sums  of  money  from  the  time  the  same 
onght  to  haye  been  paid  by  the  defendants.  The  bill  was  filed 
on  the  aoth  of  April,  1850. 

The  defendants  in  their  answer  said  that  they  had  been  in- 
formed for  the  first  time  since  tl^c  institution  of  the  suit,  that 
Aordj  after  the  receipt  of  the  letter  of  the  5th  of  January,  1 849, 
from  Mr.  Carter  to  Messrs.  Whateley,  Messrs.  Whateley  [sent 
Hickman  to  Cheediire  to  give  him  the  information  thereby  ac- 
qoiredyaad  that  Hickman  then  saw  Chesshire  and  informed  him  of 
the  number  of  square  yards  comprised  in  the  lease ;  but  Chesshire 
infimned  the  defendants  that  he  had  no  recollection  that  either 
Hickman  or  any  other  person  eyer  informed  him  of  the  date  of 
PUUipe'e  lease,  or  of  the  amount  of  rent  reserved  thereby ;  and 
the  defendants  believed  that  Hickman  did  not  on  that  occasion, 
or  at  any  other  time,  deliver  to  Chesshire  the  allied  extract 
from  the  lease  of  the  25th  of  March,  1772 ;  and  they  had  been 
informed  by  Chesshire  that  Hickman  did  not  inform  Chesshire 
tkat  the  last^mentioned  lease  had  become  vested  in  Phillips,  or 
that  it  was  the  same  as  that  described  in  the  notice  to  treat   The 
tmawer  then  denied  that  the  defendants  had  ever  refused  to  pur^- 
ehase  the  lands  and  premises  with  the  benefit  of  the  gronnd*rent, 
or  aom  of  32/.  135.,  during  the  term,  but  ihcy  refused  to  pur* 
diaae  the  lands  and  premises  with  a  right  only  to  an  apportioneil 
part  of  the  ground-rent,  because  they  never  agreed,  or  intended 
to  agree  so  to  do ;  and  they  said  that  Carter  did  not  know,  when 
be  wrote  the  letter  of  the  3rd  of  February,  1849;  but  that  Ches- 
dure  then  knew  that  the  lands  and  premises  described  in  the 
aolioe  to  tieat  formed  part  of  a  larger  portion  of  land  which  had 
beea  eo  demised  for  a  term  of  years  then  unexpired,  by  the  lease 
^aBied  Pliilltps's  lease,  but  that  Chesshire  and  Carter  did  not 
know,  Bor  ^  either  of  them  know,  that  the  rent  reserved  by 
mohleaae  was  82/.  13««  per  annum  only. 
The  defendants  also  by  their  answer  said^  that  if  the  plaintiff 
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did  not  intend  to  sell  the  whole  of  the  ground-rent  of  32/.  13*. 
during  the  remainder  of  the  term  for  the  sum  of  1 500/.,  they 
were  misled  by  the  representation  made  by  the  plaintifi''8  notice 
of  claim. 

In  December,  1848,  the  defendants  took  possession  of  tho 
lands  comprised  in  the  notice  to  treat,  and  they  have  ever  since 
been  in  possession  thereof. 

Mr.  Mdlins  (with  whom  was  Mr.  Spooner\  for  the  pLiintifF, 
was  stopped  by  the  Vice- Chancellor.  He  referred  to  Hatches 
V.  The  Eastern  Counties  Railway  Company,  {a) 

Mr.  Bacon  and  Mr.  Speed  for  the  defendants.  1st.  No  con- 
tract for  the  purchase  of  the  land  was  ever  made  or  intended  to 
be  made  by  the  company.  The  company  having  omitted  to 
issue  their  warrant  to  summon  a  jury  within  twenty-one  days 
after  they  had  received  notice  from  the  plaintiff  to  do  so,  as  re- 
quired by  the  68th  section  of  the  Lands  Clauses  Consolidation 
Act,  a  right  of  action  vested  in  the  plaintiff  for  the  amount  of 
bis  demand  under  that  section,  without  reference  to  the  real 
value  of  the  land.  He  brought  his  action  accordingly,  and 
Carter's  letter  was  a  mere  submission  to  pay  the  debt  in  that 
action.  The  debt  was  due  from  the  company  in  the  nature  of  a 
penalty,  and  there  was  nothing  to  show  that  it  was  due  from 
them  in  the  nature  of  a  contract.  The  plaintiff's  remedy  for  the 
non-payment  of  the  \500L  mentioned  in  Carter's  letter  was 
to  proceed  in  the  action,  and  he  did  so.  He  delivered  his  de« 
claration,  but  upon  a  demurrer  being  put  in  to  it,  he  abandoned 
his  action,  and  filed  the  bill  in  this  suit. 

2ndly.  There  was  no  contract  without  Carter's  letter.  But 
Carter,  as  solicitor  to  the  company,  had  no  power  to  make  a 
contract  for  the  purchase  of  land,  although  he  had  power  to 
submit  to  pay  the  debt,  and  he  intended  to  do  no  more.  The 
97th  section  of  the  Companies  Clauses  Act  required  that  con- 
tracts which  if  made  between  private  persons  would  be  by  law 
required  to  be  in  writing,  and  signed  by  the  parties  to  be 
charged  therewith,  must  be  signed  by  two  directors  to  bind  a 
company.  The  company  therefore  was  not  bound  by  Carter's 
letter,  even  if  it  was  intended  to  make  a  contract. 

3rdly.  If  Carter's  letter  amounted  to  a  contract,  the  contract 
alleged  by  the  plaintiff  was  not  the  contract  made.  The  plain- 
tiff's particulars  of  claim  represented  that  he  was  seised  in  fS^, 
and  that  the  property  was  let  on  lease  at  32/.  13*.  per  annum. 
The  submission  to  pay  1500/.  was  based  on  that  representation. 
The  plaintiff  now  said  in  effect  that  the  property  was  let  at 
3/.  0*.  8c/.  only,  and  insisted  on  a  specific  performance  without 


(a)  1  De  G.  M.  k  G.  737. 
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abatement.  There  was  a  clear  misrepresentation  of  value,  un- 
intentional^ no  doubt,  by  the  plaintifF,  and  the  submission  to 
pay  was  made  under  a  misapprehension  as  to  the  value  of  the 
land  required  by  the  company  ;  and  it  was  the  well  settled  rule 
of  the  Court  not  to  compel  specific  performance  of  a  contract 
entered  into  by  mistake^  or  upon  a  misrepresentation  of  value^ 
even  although  slight. 

4thly,  The  alleged  verbal  communication  by  Hickman  to 
Chesshire^  the  company's  surveyor,  that  Phillips's  lease  comprised 
other  lands,  was  not  communicated  to  the  company  or  to  Carter, 
and  was  not  admissible  to  vary  the  written  contract,  and  the 
result  showed  that  Carter's  letter  was  written  in  ignorance  of 
the  fact. 

5thly.  This  Court  had  not  jurisdiction  to  decree  specific 
performance  in  cases  arising  under  the  Lands  Clauses  ConsoU* 
dation  Act,  where  there  was  no  agreement  between  the  parties 
as  provided  by  the  97th  section  of  the  Companies  Clauses  Act ; 
Adams  v.  77ie  London  and  Blackwall  Railway  Company  (a) ; 
and  the  price,  if  not  settled  by  agreement,  must  be  determined  in 
the  manner  pointed  out  by  the  former  act.  Stone  v.  The  Conx" 
nurcial  Railway  Company  was  referred  to  (i)  ;  Hatokes  v.  The 
Eastern  Counties  Railway  Company  (c)  did  not  apply. 
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The  Vice- Chancellor.  The  question  which  I  have  to 
decide  upon  this  bill  is,  whether  the  defendants  are  bound  to 
purchase  the  interest  of  the  plaintiff  in  that  piece  of  land  which 
was  specified  in  their  notice  to  treat,  for  two  sums  making  to- 
gether 1500/.  Now  I  am  of  opinion  that,  upon  that  notice  to 
treat,  taking  it  with  all  that  has  followed  upon  it,  the  defendants 
aie  bound  to  complete  the  purchase  at  that  sum.  It  is  said  on 
behalf  of  the  defendants,  that  they  have  been  so  dealt  with  by 
the  pliuntiff  in  regard  to  the  particulars  stated  in  his  claim,  that 
they  are  not  bound  to  complete  the  purchase  at  this  price,  unless 
they  got  more  than  was  specified  in  their  notice  to  treat,  and 
something  which  they  say  was  described  in  the  schedule  to  his 
claim.  That  the  eiFect  of  the  notice  to  treat  is  to  create  the 
relation  of  vendor  and  purchaser  as  between  the  company  and 
the  plaintiff  is  beyond  a  doubt.  Whether  upon  that  relation  so 
constituted  simply  there  would  be  a  right  on  the  part  of  an  in- 
dividual, served  with  the  notice  to  treat,  to  file  a  bill  for  specific 
performance,  is  a  proposition  which,  I  think,  is  not  to  be  main- 
tained ;  but  there  may  follow,  on  the  service  of  the  notice  to 
treat,  such  a  course  of  conduct  on  the  part  of  the  company  as 
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shall  put  it  out  of  the  power  of  the  company^  in  my  opinion^  to 
insist  that  the  jurisdiction  of  the  Court  (o  decree  specific  per« 
formance  has  been  ousted,  and  that  the  party  served  with  the 
BiBMiNonAM,   notice  to  treat,  whose  land  the  company  have  taken,  can  only  ro* 
WoLVEH-      cover  his  money  by  one  of  the  three  modes  pointed  out  in  the 
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Lands  Clauses  Consolidation  Act 

I  do  not  understand  the  judgment  of  Lord  Cattenham  in  the 
case  of  Adams  v.  The  London  and  Blachwall  Railway  Company ^ 
AS  going  so  far  as  to  state  that  this  Court  has  not  jurisdiction  on 
the  conduct  of  the  parties  as  consequential  on  the  notice  to 
treat  to  decree  specific  performance,  and  to  compel  the  com- 
pany to  take  the  land  included  in  their  notice  to  treat  at  the 
price  which  may  have  been  defined  or  settled  by  the  subsequent 
conduct  of  the  parties.  This  case,  in  my  opinion,  is  one  in  which 
the  Court  would  greatly  fail  in  its  duty,  if  it  finds  that  the 
plaintiff  is  right  in  his  construction  of  what  passed  between  the 
parties,  to  dismiss  his  bill,  and  leave  him  to  recover  his  compen« 
sation  for  what  the  company  have  unquestionably  taken  before 
some  other  tribunal. 

Now  this  case  is  very  singular  in  its  nature.  The  conduct  of 
the  parties,  and  what  has  really  taken  place  here,  is  very  far 
from  what  occurs  in  ordinary  circumstances.  Upon  the  notice 
to  treat,  what  the  company  required  there  is  no  doubt  whatever. 
It  was  land,  about  the  situation  and  quantity  of  which  there  is 
no  doubt  at  all. 

The  question  that  is  raised  by  the  defendants  ia  that  with 
reference  to  the  construction  to  be  put  on  the  notice  of  claim  by 
which  the  plaintifi*  claimed  1500/.  in  respect  of  the  land  which 
they  so  wanted  to  take.  Now,  although  there  is  far  from  per* 
feet  accuracy  in  the  description  given  in  the  schedule,  and  in  the 
body  of  the  plaint ifi^'s  notice  of  claim,  I  cannot  consider  that 
there  is  that  sort  of  description  contained  in  the  claim  and  the 
schedule  for  which  the  defendants  contend.  They  treat  the  chum 
according  to  the  construction  which  they  put  upon  it,  as  showing 
that  the  price  of  1500/.  was  claimed  in  respect  of  a  reserved 
rent  of  32/.  13^.,  and  they  treat  it  as  describing  to  them  the  in- 
terest of  the  plaintiff  in  the  property  in  question,  as  being  an 
interest  which  he  held  as  tenant  in  fee,  with  a  right  to  receive, 
in  respect  of  that  land,  a  rent  of  32/.  \Zs.  I  cannot  read  the 
claim  and  the  schedule  in  that  way.  In  the  first  place,  the  claim 
is  given  in  respect  of  the  notice  to  treat ;  that  is  perfectly  olear. 
The  description  given  of  the  plaintiff's  interest  in  the  property 
is,  that  the  particular  pieces  of  land  mentioned  in  the  notice  to 
treat  by  the  number  are  held  by  him  as  seised  in  fee  simple, 
*^  subject  to  an  unexpired  term  therein,  and  which  swd  unex- 
pired term,  and  the  rent  payable  in  respect  thereof^  are  aet  forth 
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in  a  sohedule  hereunto  annexed."  The  counsel  for  the  defendants  1838. 
read  these  words  as  describing  that  the  rent  of  32/.  13*.  is  to  be  j^^, 
paid  in  respect  of  these  particular  pieces  of  land.     The  claim  «• 

does  not  say  so.     The  claim  says^  that  the  rent  is  payable  in  re-   bimiinohax» 
spect  of  the  term,  and  it  says  that  these  lands  are  held  by  him      ^^^I 
subject  to  an  unexpired  term.     Now  all  that  is  literally  true. 
He  received  and  possessed  the  land  so  held  by  him  subject  to  a 
term ;  and  the  rent  payable  in  respect  of  that  term^  not  in  x'e* 
spcot  of  these  five  pieces  of  land^  is  32/.  13*.     I  find^  after  the 
defendants  were  in  possession  of  this  notice^  and  of  this  de« 
scription  of  the  plaintiff's  title,  on  the  5th  January,  1849,  they 
write  and  ask  in  very  plain  terms  to  know  what  quantity  of 
land  is  comprised  in  Phillips's  lease.     It  is  perfectly  clear, 
therefore,  that  they  did  not  treat  this  claim  as  telling  them  that 
the  rent  of  S2L  13*.  was  payable  in  respect  of  these  five  pieces 
of  land.     This  letter  would  have  been  nonsense  if  they  had 
conndered  that  the  description  in  the  claim  was  a  description  of 
these  330  square  yards,  as  held  subject  to  a  rent  of  32/.  13«» 
Therefore  1  must  take  this  letter,  written  by  the  surveyor  of 
the  company,  as  showing  that  the  company  read  the  claim  as 
understanding  that  there  was  other  land  included  in  this  term. 
It  is  perfectly  certain  that  they  were  told  by  tlie  daim  that 
there  was  one  term  and  one  rent,  and  they  wanted  to  know  how 
mnoh  land  there  was.     Now,  very  shortly  after  that,  and  I  road 
the  words  "  very  shortly  "  as  meaning  either  the  next  day,  or  the 
day  following  that,  or  certainly  before  the  3rd  February,  the 
ivlamtiff 's  solicitors  sent  a  person  to  give  the  defendants  the  de» 
sred  infonnation.     Mr.  Chesshire,  who  received  the  informa- 
tion, and  Mr.  Hickman,  the  individual  sent,  who  gave  the 
bfionniition,  have  both  given  evidence  in  this  cause ;  but  their 
evidenoe  is  not  exactly  to  the  same  effect.     Mr.  Chesshire,  who 
wanted  the  informationj  seems  to  have  treated  the  matter  cer«- 
tainly  not  very  carefully,  nor  to  have  considered  it  of  much  im<- 
portanoe.     That  something  passed  between  them  is  certain,  and 
that. Mr,  Chesshire  had  the  means  of  information  from  the  in- 
dividual who  attended  for  the  purpose  of  giving  it  is  beyond 
dispute.     Mr.  Chesshire,  I  think,  says  that  he  made  no  memo* 
rsiidam  of  the  information  which  was  given  to  him  by  Mr. 
Hickman  at  the  interview ;  and,  moreover,  that  he  did  not  com- 
municate to  Mr.  Carter,  the  solicitor  of  the  company,  the  nature 
of  that  information.     I  think  I  am  right,  Mr.  Speed,  in  my 
impression  as  to  that.     That  is  my  note  of  Mr.  Chesshire's 

efidenoe. 
[Mr.  S^pe^d.    Yes,  sir ;  that  is  the  result  of  it] 
Ths   Yice-Chaivcsllob.    It   is  very  remarkable.     The 
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company  want  the  information :  it  is  given  to  the  ofiScer  of  the 
company  who  requires  it,  and  he  does  not  take  the  trouble  of 
telling  Mr.  Carter  what  information  he  has  received.  That  is 
Mr.  Chesshire*s  evidence.  But  the  evidence  of  Mr.  Hickman 
is  more  specific.  He  says  he  gave  Mr.  Cheeshire  an  extract 
from  the  lease,  and  I  must  hold  upon  every  principle  that,  on 
that  occasion,  the  plaintiff  had  done  all  that  was  reqmred  of  him 
to  put  the  defendants  in  possession  of,  and  to  give  them  the  fullest 
notice  that  they  wished  to  have.  It  was  for  them  to  know  to 
what  extent  they  required  information,  but  there  was  at  their 
own  request  the  opportunity  given  of  getting  the  fullest  in- 
formation. I  cannot  therefore  hold  that,  after  what  passed  on 
the  5th  or  the  6th  of  January,  between  Mr.  Chesshire  and  Mr. 
Hickman,  that  the  company  were  not  perfectly  aware  that  the 
quantity  of  land  comprised  in  the  lease  was  above  3000  squaro 
yards,  of  which  they  wanted  only  330,  and  that  the  rent  re- 
served was  that  which  was  reserved  in  respect  of  the  whole  of 
the  land  comprised  in  the  term. 

Before  this  interview,  the  plaintiff,  who  very  naturally  wished 
to  have  the  question  settled  and  to  get  his  money,  as  it  was 
quite  clear  the  company  were  empowered  to  take  his  land,  had, 
on  the  22nd  December,  served  them  with  a  notice  to  have  a 
jury  summoned  in  order  to  assess  the  value  of  it  by  that  means. 
The  company  took  no  step  on  that ;  and  the  next  step  that  is 
taken  by  them  is,  that  their  solicitor  writes  a  letter  to  the 
plaintiff's  solicitor,  to  say  that  the  company  will  pay  the  15002. 
Now  I  am  asked  in  truth,  with  reference  to  the  litigation  raised 
by  the  plaintiff  in  this  suit,  to  treat  that  letter  as  a  piece  of 
waste  paper,  to  consider  it  as  amounting  to  nothing,  or,  at  any 
rate,  to  treat  it  as  not  amounting  to  an  agreement,  because  it  is 
said  Mr.  Carter  had  no  power  to  make  any  agreement  of  the 
kind.  Perhaps  in  strictness,  if  the  whole  case  between  the 
parties  had  rested  upon  this  letter  as  making  an  agreement, 
with  nothing  else  occurring  before  or  after,  there  might  be  some 
difficulty  on  that  point ;  though,  even  in  a  case  of  that  kind,  I 
think  this  Court  would  consider  well  before  it  held  that,  on  a 
claim  made  against  the  company,  the  circumstance  of  the  soli- 
citor of  the  company  agreeing  to  submit  to  that  claim,  should 
not  be  held  to  amount  to  an  agreement  as  between  an  indi* 
vidual  and  the  company.  But  it  is  not  necessary  to  consider 
the  effect  of  that,  because  the  counsel  for  the  company  has  very 
properly  said  that  this  letter  is  only  a  submission  to  pay  the  de- 
mand in  the  proceedings  under  the  notice  of  the  22nd  De- 
cember. That  is  the  way  in  which  I  understand  it  to  be  put, 
because  it  was  not  contended  that  the  letter  had  no  effect,  but 
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that  it  was  only  a  letter  submitting  to  pay  the  money  instead  of 
<:oing  before  a  jury.  Well,  now  what  is  that  as  a  submission  ? 
It  is  an  agreement,  after  the  fullest  information  as  to  the  nature 
of  the  plaintifTs  title  and  interest,  to  pay  him  the  1500/.  rather 
than  have  any  further  proceedings. 

Subsequently  to  that  there  is  further  correspondence  between 
the  parties,  and  I  cannot  help  thinking  that  the  dispute  has 
lieen  in  a  great  d^ree  occasioned  by  the  terms  in  which  the 
letter  of  the  7  th  of  March  and  the  proposal  contained  in  that 
letter  are  expressed.  It  seems  to  have  been  the  notion  that 
something  in  the  nature  of  a  contract  was  necessary  with  refer- 
ence to  an  apportionment  of  the  rent  between  the  railway  com- 
pany and  the  plaintiff.  I  cannot  understand  how  that  view  of 
the  case  can  be  entertained.  If  I  am  right  in  my  view,  the 
only  question  is,  whether  the  company,  being  clearly  entitled  to 
take  the  whole  of  the  plaintiff's  interest,  are  not  bound  to  pay 
him  the  fair  price,  or  the  price  agreed  upon  and  settled  between 
thetn,  and  to  receive  in  exchange  for  that,  treating  the  matter 
as  resting  in  contract,  a  conveyance  of  the  whole.  That  would 
be  dear  of  any  question  of  apportionment,  because  the  appor- 
tionment would  take  place  between  the  landowner  and  the 
tenant  of  the  remainder  of  the  property  comprised  in  the 
term.  But  after  some  further  correspondence  between  the 
parties,  the  plaintiff  chose  to  have  recourse  to  his  legal  remedy 
on  an  action  under  the  notice  to  summon  a  jury  given  on  the 
22nd  of  December.  The  form  of  that  notice  precluded  his 
right  to  recover  in  that  action ;  and  as  his  remedy  now  in  that 
way  has  failed,  I  am  of  opinion  that  his  remedy  in  this  court 
ought  not  to  faiL  According  to  my  construction  of  the  acts 
and  conduct  of  the  parties,  the  defendants,  the  railway  com- 
pany are  bound  to  act  on  that  view  of  the  case  which  was 
taken  by  Mr.  Carter  in  his  letter  of  the  3rd  of  February  1849, 
and  to  pay  the  150021  as  the  price  of  the  whole. 

According  to  my  view  of  the  case,  the  plaintiff  must  show  a 
good  title,  and  must  deal  with  the  company  on  that  footing; 
and  although  what  seems  to  me  to  be  a  proper  decree  is  to 
declare  that  the  company  are  bound  to  purchase,  it  must  be 
sabject  to  a  reference  to  the  conveyancing  counsel  to  approve 
of  a  title.  I  make  no  decree  for  an  apportionment  of  the  rent, 
for  I  cannot  see  there  is  any  necessity  for  my  doing  so.  The 
Lands  Clauses  Consolidation  Act  gives  the  plaintiff  a  right  of 
apportionment. 
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Declare  that  the  defendants    are  bound    to  purchase  the 
whole  of  the  estate  and  interest  of  the  plaintiff  in  the  lands 
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1853.  mentioned  in  the  notioe  to  treat  for  1350JL  as  the  price  of  the 

jj^^^  fee  simple,  and  150t  for  compensation  for  Beverance,  with  in- 

V  terest  on  those  two  sums  respectively,  from  the  3rd  of  Feb- 

BiRMiiraHAM,  ruary,  1849.     Usual  reference  as  to  plaintiff's  title.     Further 

WoLVBH^  directions  and  costs  reserved, 

RA^fWOW     AMD 

Srouk  Solicitors:     Messrs.   Mapkiy   Pearse,   Stevens,    Sp   Maples; 

Valley       Messrs.  Parker,  Hayes,  Barnwell  jr  Twisden. 

COMPANT. 

♦ 

L0BD8 
Justices. 
April  21.  KEY  V.   KEY. 

A*SLtor*by  John  key,  the  testator  in  this  case,  by  his  wiU,  dated  the 

his  will, gaye  2nd  of  November,  1784,  devised  as  follows:  —  ''I  give  and 

red^^te  for°  bequeath  unto  Samuel  Key,  son  of  my  cousin  Thomas  Key,  late 

life,  charged  of  Alford,  in  the  county  of  Lincoln,  deceased,  all  that  enclosed 

ajmoitfes  estate  lying  and  being  within  the  parish  of  Ashby  Folville,  in 

therein  men-  the  county  of  Leicester,  &c,  for  and  during  his  own  life,  charged 

then  co^nned,  with  the  following  annuities,  namely,  to  Jane  Dobson  and  Mary 

"hot  in^  the  Rawliugs,  daughters  of  my  cousin  Jane  Bawlings,  deceased,  the 

nuitant8,oran7  8um  of  lOiL,  to  be  paid  to  each  of  them  out  of  the  rents  and 

SaU  8111^™'  P'^fi^  ^^  the  said  demised  premises  yearly  and  every  year 

the  said  &K.,  during  their  natural  lives,  clear  of  all  deductions  whatsoever, 

if^^^'^tofe  "^  *w^  ^9"*^  portions,  on  the  24th  day  of  June  and  the  25th 

unto  the  eldest  day  of  December  in  every  year:  and  I  also  give  the  like  an- 

ofSJillchiL^  nuity  of  10/.  by  the  year  to  each  of  his  two  brothers,  namely, 

with  the  afore-  William  and  EUis  Key  for  and  during  their  natural  lives  chanred 

said  annuities ;  xii  i*:i  •  ii  «i  1 

but  in  default  on  the  above  demised  premises,  and  made  payable  as  above 

®f  ^°®  ™!^  ^  recited.    But  in  case  the  aforesaid  annuitants,  or  any  one  of 

demised  pre-  them,  shall  survive  the  said  Samuel  Key,  I  then  give  and  be- 

bl^e^T  k!  V^^^^  ^^  afores^d  estate  at  Ashby  Folville  unto  the  eldest 

chargi»i  in  like  Surviving  son  of  the  sidd  Samuel  Key,  charged  with  the  afore- 

Sb^^or^id  ^^  annuities,  but  in  default  of  issue  male,  I  give  and  bequeath 

annuities,  and  the  above  demised  premises  unto  his  brother  Thomas  Key, 

suriy^g  son,  charged  in  like  manner  with  the  aforesaid  annuities,  and  unto 

on  the  same  Iiig  eldest  survivmg  son  on  the  same  conditions;  but  in  default 

inde&uitof  of  issue  male,  my  will  is,  that  the  aforesaid  demised  preniises 

"?j{®  ™^  ^  ^^  descend  unto  ray  heirs-atJaw,  charged  nevertheless  with  the 

aforesaid  de-  above*mentioned  annuities  or  out  payments."    After  making 

^^^end"^  certain  pecuniary  bequests,  the  will  proceeded  thus : — "And, 

my  heirs-at-  lastly,  I  do  give,  devise,  and  bequetith  all  the  rest  and  residue 

ne^e^S^*  ^^  "^7  &>^^t  chattels  real  and  personal,  bonds,  mortgages,  go- 

with  the  above- 
mentioned  annuities."    S.  K.  survived  all  the  annuitants ;  and  his  eldest  surviving  son,  J.  K.,  after 
the  death  of  S.  K.,  enjoyed  the  estate  during  his  life,  and  died,  leaving  a  widow  and  an  only 
daughter  him  surviving. 

HtM,  that  the  second  son  of  S.  K.  took  the  estate  as  tenant  in  tail  male,  sotject  to  the  dower  of 
J.  K.'8  widow. 


Key. 
SiaiemenL 
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Ternment  securitieB,  nrrears  of  rent)  and  all  other  personalities  1859. 
whatsoeyer  and  wheresoever  unto  Samuel  Key,  son  of  my  cousin  -^^^ 
Thomaii  Koy^  late  of  Alford,  in  the  county  of  Lincoln^  deceased,  j 

whom  I  make,  nominate,  and  appoint  sole  executor  of  this  my 
last  will  and  testament,** 

The  testator  died  on  the  Ist  of  April,  1789,  a  bachelor,  and 
lus  will  was  proved  by  Samuel  Key,  the  devisee,  on  the  11th  of 
April,  1789.  John  Key,  the  testator,  left  Jane  Beeve,  his 
only  sister  and  heiress-at-law,  and  she  died  on  the  21st  of  De- 
cember, 1808,  intestate  as  to  the  Ashby  Folville  estate,  leaving 
William  Beeve,  her  only  son  and  heir-at-law,  her  surviving, 
TVilliam  Beeve,  by  his  will,  dated  the  15th  of  November,  1814, 
after  making  certain  specific  devises  not  affecting  the  Ashby 
Folville  estate,  devised  all  other  his  real  estate  to  the  defendant 
John  Beeve  in  fee,  William  Beeve  died  on  the  27th  of  De- 
cember, 1820,  leaving  John  Beeve,  his  eldest  son  and  heir-at- 
law,  him  surviving, 

Samuel  Key,  the  devisee,  upon  the  death  of  John  Key,  the 
testator^  entered  upon  the  Ashby  Folville  estate,  and  enjoyed 
the  same  until  his  death.  All  the  annuitants  named  in  the  will 
of  John  Key,  the  testator,  died  in  the  lifetime  of  Samuel  Key, 
the  deyiaee,  who,  in  1835,  died  intestate  as  regarded  the  Ashby 
Folville  estate,  and  having  had  issue  John  Key  of  Fulford,  bis 
ddeat  aon  and  heir-at-law,  Samuel  Key,  his  second  son  (the 
plaintiff),  and  other  children, 

John  Key  of  Fulford,  upon  the  death  of  his  father,  Samuel 
Key*  the  devisee,  entered  upon  the  Ashby  Folville  estate,  and 
eajoyed  the  rents  and  profits  thereof  during  his  life, 

lliomaa  Key,  the  devisee,  named  in  the  will  of  John  Key, 
the  testator,  died  in  May,  1833,  without  having  had  any  issue. 

John  Key  of  Fulford,  by  his  will,  dated  the  2nd  of  Se^)- 
tember,  1824,  gave  to  trustees,  of  whom  his  brother,  the  plain- 
tiff, Samuel  Key,  was  one,  all  his  freehold  estates  upon  trust, 
to  tell  and  to  invest  the  proceeds  as  therein  mentioned  for  the 
benefit  of  his  wife,  Jane  Key,  for  life,  and  after  her  decease  for 
Us  ebildren  as  therein  mentioned.  He  died  on  the  9th  of  Ja- 
nuary, 1850,  and  his  will  was  proved  by  Jane  Key  and  the 
plaintiff  Samuel  Key.  The  only  surviving  trustee  other  than 
the  plaintiff  disclaimed,  John  Key  of  Fulford  had  issue  three 
children,  and  no  more,  namely,  John  Key  and  Jane  Key,  both 
of  whom  died  in  the  lifetime  of  their  father,  infants  and  without 
having  been  married,  and  Frances  Key,  a  defendant,  who  was 
hdress-at-Iaw  to  her  father,  and  to  Samuel  Key,  the  devisee, 
her  grandfather. 
The  plaintiff^  Samuel  Key,  the  second  son  of  Samuel  Key, 
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the  devisee,  had  become  and  was  heir  male  of  the  body  of 
Samuel  Key,  the  devisee. 

The  defendant,  John  Reeve,  was  the  grandson  and  heir-at- 
law  of  Jane  Reeve,  and  heir-at-law  of  John  Key,  the  testator, 
and  heir-at-law  and  devisee  in  fee  of  William  Reeve. 

The  questions  submitted  by  this  special  case  for  the  opinion 
of  the  Court  were,  1st.  Whether,  in  the  events  which  had  haj)- 
pencd,  John  Key  of  Fulford  became  entitled  to  any  and  what 
estate  or  interest  in  the  Ashby  Folville  estate,  under  the  will  of 
John  Key,  the  testator,  or  otherwise  ?  2nd.  Whether  Jane  Key 
was  entitled  to  dower  out  of  the  estate ;  and  if  so,  whether  she 
was  put  to  election  as  to  such  dower  by  the  will  of  her  late 
husband  ?  3rd.  Whether  the  plaintiff,  Samuel  Key,  had  become 
entitled  to  any  and  what  beneficial  interest  in  the  estate  under 
the  will  of  John  Key,  the  testator ;  or  whether  the  same  was 
now  vested  in  him  under  the  will  of  John  Key  of  Fulford  ?  4th. 
Whether  John  Reeve  had  become  entitled  to  any  and  what 
estate  or  interest  in  the  Ashby  Folville  estate  ? 

Mr.  Glasse  and  Mr.  Dickinson,  for  the  plaintiff,  contended  that 
the  estate  did  not  pass  by  the  will  of  John  Key  of  Fulford,  but 
was  limited  by  the  will  of  John  Key,  the  testator,  to  Samuel 
Key,  the  devisee,  and  that  the  plaintiff  had  become  entitled  as 
his  issue  in  tail  male.  The  words,  "  in  default  of  issue  male,*' 
must  refer  to  Samuel,  the  devisee,  as  in  default  of  such  issue 
the  estate  was  lirtiited  to  his  (Samuel's)  brother.  The  limita« 
tions,  after  the  life  estate  in  Samuel,  the  devisee,  were  not  in- 
tended to  be  subject  to  the  contingency  of  any  of  the  annuitants 
surviving  him ;  Anon,  (a),  JVebb  v.  Hearing  (^),  Holmes  v.  Cra" 
dock  (c),  Pearsall  v.  Simpson  (d\  Massey  v.  Hudson  («),  Quick 
V.  Leach.  (/)  As  to  the  nature  of  the  estate  taken  by  Samuel 
Key,  the  devisee,  it  must  be  taken  that  it  was  an  estate  tail ; 
that  the  limitation  in  default  of  issue  male  must  refer  to  the 
issue  of  Samuel,  the  devisee,  the  subsequent  limitation  being  in 
favour  of  his  brother ;  and  that  no  argument  against  such  a  con- 
struction could  be  founded  on  the  gift  to  Samuel  being  expressly 
for  his  life  ;  Robinson  v.  Robinson  (p),  Doe  v.  Halley  (A),  Wight 
v.  Leigh  (i),  Parr  v.  Swindds  (A),  Dos  v.  Gallini  (/),  and  Doe 
V.  LucrafL  (m) 

Mr.  Lee  and  Mr.  Lonsdale  for  Jane  Key.  John  Key  of 
Fulford,  as  the  eldest  surviving  son  of  Samuel  Key,  the  devisee. 


(fl)  2  Vent.  363. 

lb)  Cro.  Jac.  415. 

(4  3  Ves.  317. 

{d)  15  Ves.  29. 

(e)  2  Mer.  130. 

(/^  13  M.  &  W.  218. 

(g)  1  Burr.  38.,  2  Ves.  225. ;  S.  C, 


nora.  Bohhison  v.  Hicks^  3  B.  P.  C. 
torn.  ii.  ed.  180. 

(A)  8  T.  R.  5. 

(0  15  Ves.  564. 

(A)  4  Russ.  283. ' 

[0  3  A.&3:.  340. 

[m)  1  M.  &  Sc.  573. 
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became  upon  his  father's  decease  entitled  for  an  estate  in  fee  1853. 
simple  to  the  Ashby  Folville  estate^  and  the  same  is  now  vested 
in  the  plaintiff  upon  the  trusts  of  the  will  of  John  Key  of 
Fulford.  The  limitation  after  the  estate  given  to  Samuel  Key 
the  devisee  was  not  dependent  upon  any  contingency  as  to  the 
annuitants  surviving  him.  All  the  annuitants  might  have  died 
b  the  testator's  lifetime^  and  then  if  the  construction  to  be  con- 
tended for  by  the  testator's  heir-at-law  were  to  prevail,  the 
whole  will  would  fail.  The  principle  of  construction  applicable 
to  the  present  case  was  stated  in  the  17th  rule  in  vol.  ii.  chap.  i. 
of  Jarman's  edition  of  Powell  on  Devises.  The  word  "  but " 
might  be  construed  otherwise  than  according  to  its  primary 
BigDification,  and  one  of  its  secondary  meanings  was  '*  only." 
The  whole  scope  of  the  will  showed  that  there  was  no  con- 
tingency, although  the  words  taken  literally  might  import 
such ;  Luxford  v.  Cheeke.  (a) 

As  to  the  estate  taken  by  the  eldest  surviving  son  of  Samuel 
Key,  the  devisee,  it  was  an  estate  in  fee  simple;  Randall 
T.  Tuchin.  (b)  A  devise  to  children  followed  by  the  words 
*'  in  default  of  issue,"  does  not  create  an  estate  tail ;  JJoe  v. 
Perryn.  (c) 

But  whether  John  Key  of  Fulford  took  an  estate  in  fee 
timple  or  in  tail,  his  widow  was  entitled  to  dower. 

Mr.  jR.  Palmer  and  Mr.  Druce  for  Frances  Key.     The  word 
"  estate  "  must  carry  the  fee  subject  to  the  subsequent  words  of 
limtation,  and  if  this  will  had  stopped  at  the  words  ''unto  the 
eldest  surviving  son  of  the  said  Samuel  Key,  charged  with  the 
aforesaid  annuities,"  there  could  have  been  no  doubt  that  that 
son  would  have  taken  the  fee.    The  words,  ''  in  default  of  issue 
male,"  must  be  read  as  ''  in  default  of  such  issue  male ;  "  and 
the  gift  being  to  the  eldest  surviving  son,  and  there  being  such, 
there  could  be  no  default  of  issue.     The  gift  to  Thomas  Key 
was  not  in  remainder  but  in  substitution,  in  case  there  should 
not  be  an  eldest  surviving  son  of  Samuel.     There  was  no  in- 
tention to  provide  for  all  the  issue  of  Samuel,  but  only  for  the 
eldcat  surviving  son.     They  cited  Monypenny  v.  Dering  (rf), 
BtnMtt  V.  Lowe  (e),  East  v.  Cook  (/),  Hudson  v.  Briant  (y), 
and  Doe  v.  Fricker.  (A) 

Mr.  Malins  and  Mr.  Dugmore  for  John  Keeve,  the  heir-at- 
law  of  the  testator.  There  was  no  devise  after  that  to  Samuel 
Key  for  life ;  or,  if  there  were,  it  was  to  his  eldest  surviving 

(a)  8  Lev.  125.  (c)  5  M.  &  P.  485. 

(6)  6  Taunt.  410.  (/)  2  Ves.  30. 

(c)  3  T.  R.  484.  (g)  1  Coll.  681. 

((0  7  Hare,  568.  (A)  20  L.  J.  ExcL  265. 
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don  for  life^  or  in  tail  male.  The  testator  had  olearlj  expressed 
his  intention,  that  any  devise  subsequent  to  that  to  Samuel 
Key  should  be  contingent  upon  some  of  the  annuitants  sm> 
viviug  S.  Key ;  Skuldam  v.  Smith  (a),  Doe  y.  Cook  (6),  Dicken 
V.  Clarke  (<?),  Wihm  v.  Eden  (d),  Bird  r.  Luckie  (e),  Thom^ 
hill  V.  Hall  {f)i  Doe  v.  Blahiston  (p),  Liveeey  v.  lAveeey.  (A) 

This  being  a  question  between  heir-at-law  and  deviseesy  the 
right  of  the  heii>at'>law  will  not  be  overturned  upon  suggestion 
merely.  The  words,  ^'  in  default  of  issue  male/'  must  refer  to 
the  issue  of  the  eldest  surviving  son,  that  being  the  last  ante* 
cedent ;  Wight  v.  Leigh  (t).  Doe  v.  Charlton  {k\  Doe  v« 
Taylor  (/),  Doe  v.  Tucker  (m).  East  v.  Twyford.  (n)  They  re- 
ferred also  to  Doe  v.  Vaughan.  {o) 

Mr.  Olasse  was  not  called  upon  to  reply. 


Judgment 
May  7. 


Lord  Justice  E^night  Brucs.  In  this  case  the  plaintiff 
is  neither  the  heir  nor  coheir,  nor  descended  from  any  heir  or 
coheir  of  the  testator  who  died  a  bachelor,  and  whose  heiresi 
presumptive,  when  he  made  his  will,  and  heiress  at  his  deoeasci 
was  his  sister  Mrs*  !Reeve»  the  grandmother  of  one  of  the  de» 
fendants.  It  seems  that  Samuel  Key,  named  in  the  will  as  a 
particular  devisee,  was  not  otherwise  related  to  the  testator  than 
as  his  first  cousin  once  removed,  but  was  his  kinsman  through 
males  exclusively ;  and  the  state  of  the  family  was  such  that, 
if  a  freehold  of  inheritance  had  been  settled  on  the  testator^s 
paternal  grandfather  in  tail  male,  it  would,  on  the  testator^s 
death  happening,  either  when  it  did  or  immediately  after  the 
making  of  the  will,  have  descended  or  devolved  from  the  tes* 
tator  on  that  Samuel  Key  in  tail  male  per  formam  donip  and 
would  also  per  formam  doni  have  descended  or  devolved  from 
him  at  his  death  on  his  eldest  son,  the  deceased  J.  Key  of 
Fulford,  and  from  him  at  his  death  to  his  brother  the  plaintiff 
These  circumstances  were  admitted  on  all  hands  at  the  bar,  and 
it  was  in  the  same  manner  admitted  that  Samuel  Key»  the 
particular  devisee,  was  the  same  person  as  Samuel  Key,  the 
residuary  legatee  and  executor*  That  not  any  issue  of  Samuel 
Key,  the  devisee,  was  born  in  the  testator's  lifetime,  and  that 
Samuel  Key,  the  devisee,  had  a  brother  of  the  whole  blood, 
flamed  Thomas  Key,  who  was  bom  before  the  will,  and  being 


(a)  6  Dotr.  22. 

(b)  7  East,  269. 

c)  2  Y.  &  C.  Exch.  572. 

d)  14  <l  B.  Rep.  256. 

e)  14  Jurist,  1015. 
)  8  Bligh,  N.  S.  88. 
)  10  (T  B.  Rep.  545, 
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tiie  person  mentioned  in  the  case  as  having  died  in  the  year        1853. 
1833,  most  hare  survived  the  testator.     Aware  of  these  facts, 
we  are  to  interpret  the  language  of  the  will. 

Tlie  first  question  is.  Whether  the  words,  ''but  in  cose  the 
aforesaid  annuitants,  or  any  one  of  them,  shall  survive  the  said 
Samnel  Key,  I  then  give  and  bequeath  the  aforesaid  estate 
At  Aehby  Folville  unto  the  eldest  surviving  son  of  the  said 
Samuel  Key,  eharged  with  the  aforesaid  annuities,"  are  to  be 
construed  literally  and  strictly,  and  to  be  treated  for  every  pur*- 
pose  and  in  every  sense  in  the  order  in  which  they  stand.  It 
irouki,  in  my  opinion,  be  procUgiously  wrong  to  do  so.  I  think 
it  phdn  that  the  words,  '*  but  in  case  the  aforesaid  annuitants,  or 
tny  one  of  them,  shall  survive  the  said  Samuel  Key,"  are  to  be 
noderstood  and  treated  exactly  as  if  they  had  not  stood  where 
they  are,  but  had  been  inserted  inmiediately  before  the  word 
**  charged."  This  point  I  consider  scarcely  susceptible  of  rea- 
sonable argument.  The  testator,  in  the  passage  which  I  have 
quoted,  mentions  the  annuities  and  annuity  for  the  mere  pur- 
pose of  declaring  that  the  property  is  to  remain  liable  to  the 
innnities  until  their  extinction  respectively,  not  with  a  view  to 
make  the  title  of  any  person  to  the  property  dependent  on  the 
life  or  death  of  any  annuitant* 

Then  oomes  the  question  of  the  meaning  of  the  words,  "  but 

in  defiuilt  of  issue  male"  twice  used,  "  in  default  of  whose  issue 

Bale."  It  is,  I  think,  manifest,  that  the  testator  means  issue  male 

of  Samuel  Key,  the  devisee,  where  the  words  first  occur,  and 

iflMie  male  of  his  brother  Thomas,  where  the  words  secondly 

ooour.     It  is  a  different  point,  whether  by  construction  the 

word  ''such"  should  or  should  not  be  inserted  immediately 

before  the  words   *' issue  male."    Of  course  I  do  not  dispute 

iQch  an  anthority  as  Mar$e  v«  Lord  Ormand  (a),  decided  by 

Lord  Eldan  as  correctiy,  I  believe,  as  it  was  usual  for  him  to 

dedde;  and  if  the  intention  of  the  testator  in  the  present  case, 

to  be  truly  collected  from  the  whole  of  his  will,  would  have  been 

MTed  from  disappointment,  and  defeated  by  interpreting  the  in-* 

itnunent  as  if  the  word  ^*  such"  had  immediately  preceded  the 

words  **  issue  male,"  I  should  have  felt  no  difficulty  in  thus 

reading  and  construing  it ;  but  my  deliberate  opinion  is,  that 

>Qch  a  oonstmction  of  this  will  is  not  only  unnecessary,  but 

would  be  rather  opposed  than  conformable  to  the  testator's  wish, 

to  be  collected  from  the  whole  of  the  instrument,  and  would 

be noicasonable.     Those,  I  suppose,  who  read  ''issue  male"  as 

'^sndi  issue  male"  hold,  that  had  Samuel  Key  and  his  brother 

Thomas  died  respectively  leaving  no  son,  but  leaving  grand« 

(a)  I  Haas.  881 
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1853.  sons  in  the'male  line>  those  grandsons  would  have  taken  nothings 
j^^^  and  that  the  Ashby  estate  would  in  that  event,  on  the  death  of 
y,  Samuel,  have  gone  under  the  will,  though  in  a  sense  by  descent, 

from  the  testator  through  Mrs.  Keeve  and  her  son  William  to 
John  Beeve,  the  testator's  present  heir.  I  think  there  is,  on 
the  face  of  the  will,  demonstration  that  the  testator  intended 
otherwise*  Its  contents  satisfy  me  that  he  meant,  as  to 
the  Ashby  estate,  to  postpone  the  female  line,  to  postpone  his 
sister  and  her  descendants  not  only  to  Samuel  and  Thomas  Key, 
but  to  all  their  male  descendants  in  the  male  line.  In  short,  I 
view  the  will  as  containing  nothing  to  warrant,  but  mudi  to 
prohibit,  the  reading  of  '^  issue  male''  as  ^* such  issue  male."  If 
then  the  word  ^^such"  is  not  to  be  added,  Samuel  Key  the 
devisee  must  certainly,  I  conceive,  be  held  to  have  taken  under 
the  will  an  estate  in  tail  male  subject  to  the  single  question, 
whether  his  eldest  surviving  son  took  an  estate  in  fee  simple  in 
remainder  expectant  on  Samuel  Key's  death ;  for  it  cannot  rea- 
sonably be  contended  that  the  eldest  surviving  son  of  Samuel 
Key  took  an  estate  in  tail  general ;  and  if  the  eldest  surviving 
son  of  Samuel  Key  took  an  estate  for  life  or  an  estate  in  tail 
male,  that,  in  my  opinion,  is  for  every  present  purpose  inmia- 
terial :  the  use  of  the  word  ^*  estate"  does  not  render  it  necessary 
to  answer  this  question  in  the  aflSrmative.  It  is  a  question  of 
intention,  and  if  the  general  intention  to  be  collected  from  the 
whole  instrument  will  be  effectuated  by  holding  that  Samuel 
Key's  eldest  surviving  son,  besides  such  interest  as  may  be 
said  to  be  taken  by  the  issue  in  tail  male  of  a  tenant  in  tail 
male,  took  no  interest  except  as  a  devisee  for  life,  or  no  in- 
terest except  as  a  devisee  in  tail  male,  or  no  interest  at  all, 
it  is  competent  to  the  Court,  and  the  duty  of  the  Court,  to 
hold  that  Samuel  Key's  eldest  surviving  son  did  not  take  an 
estate  in  fee  simple.  I  am  accordingly  of  opinion,  that  Samuel 
Key's  eldest  surviving  son  did  not  take  an  estate  in  fee  simple; 
for,  upon  a  different  view  of  the  will,  in  the  events,  the  probable 
events,  that  happened,  every  limitation  of  the  property,  except 
in  favour  of  that  eldest  surviving  son,  was  from  the  moment  of 
Samuel  Key's  death  annihilated.  I  think  that  Samuel  Key 
was  made  by  the  will  tenant  in  tail  male,  either  immediately  or 
in  remainder,  expectant  on  a  life  estate,  or  an  estate  in  tail  male, 
in  his  eldest  surviving  son ;  and  of  course  therefore,  I  think, 
that  the  plaintiff  upon  his  elder  brother's  death,  without  male 
issue,  became  entitled  in  possession  to  the  devised  estate  as  heir 
in  tail  male  of  Samuel  Key,  subject  to  the  claim,  not  disputed 
by  the  plaintiff,  of  his  elder  brother's  widow  to  dower. 

This  conclusion  in  the  plaintiff's  favour  seems  to  me  consis- 
tent with  reason  and  good  sense,  opposed  neither  to  Blaekbum 
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T.  Edgkjf  (<i)i  nor  to  Morse  v.  Lord  Ormonde  {b\  and  supported,         1653. 

if  not  rendered  necessarj,  by  numerous  authorities  of  great 

weight  and  consequence,  among  which  it  may  perhaps  not  be 

quite  superfluous  to  specify  on  one  point  PearBoll  v.  Simpson  (c), 

Massey  v.  Hudson  (d).  East  v.  Cook  (e),  Brownsword  v.  JSrf-        «9*««w» 

wards  (/),  BoonY.'  Comforth  (ff);  and  as  to  the  rest,  the  case  of 

lir.  SuitoH^s  will,  and  Roe  v.  Grew  (A),  Stanley  v.  Leigh  (i), 

Bsbtnsan  v.  Robinson  (A),  in  the  House  of  Lords,  Robinson  v. 

ffidb  (Q ;  Doe  v.  Halley  (m),  Jesson  v.  2>a^  (n)  (usually  cited 

as  Lesson  v.  Wright\  Wight  y.  Leigh,  and  a  case  in  the  4th 

Bimewell  and  Creswell  of  Doe  v.  Harvey.     I  will  venture 

to  read  the  judgments  in  two  of  them ;  they  are  Sir  WilUam 

Granfs.     In  Pearsall  y*  Simpson  he  says,  **  The  only  ques-* 

tioQ  is,  whether  Kichard  Stafford's  taking  for  life  was  a  con** 

didon  precedent  to  the  cousins  of  the  testatrix  taking  the 

capital.     That  would  be  a  most  absurd  condition  undoubtedly; 

for  there  is  no  sense  or  reason  making  the  right  of  her  first 

eoosins  depend  upon  a  fact  totally  unconnected  with  any  inten-^ 

tioQ  as  to  them.      What  was  it  to  them,   whether  Bichard 

Stafford  took  or  not.     Such  a  construction  is  not  to  be  made, 

unless  absolutely  necessary.     It  is  very  different  from  the  case 

pat  by  Mr.  Cooke ;  a  case  of  direct  condition,  that  if  A.  lives  to 

a  particular  period  he  shall  take,  otherwise  he  shall  not    It  was 

doobtfol  whether  Ilichard  Stafford  would  live  to  become  entitled 

to  the  interest.     The  testatrix,  giving  the  capital  over  after 

Us  death,  recollects  that  he  may  not  live  to  take  the  interest ; 

bat  if  be  does,  she  makes  his  death  the  period  at  which  her  first 

ooQsius  are  to  take.    It  is  not  a  condition  precedent,  but  fixing 

the  period  at  which  the  legatee  over  shall  take,  if  he  ever  takes. 

The  words  will  bear  that  construction,  and  the  reason  of  the 

thing  seems  to  require  it." 

In  Wight  v.  Leigh  (o)  he  says,  ^'  The  evident  intention  of 
this  testatrix  was  to  prefer  M  the  male  issue  of  somebody,  either 
of  the  plaintiff  or  of  his  first  and  other  sons  to  the  daughter  :  but 
ihe  has  not  given  such  an  interest  to  any  one  as  would  enable 
QaleisBue  generally  to  take ;  for  all  that  is  given  to  the  plaintiff  is 
what  amounts  in  law  to  an  estate  for  life,  and  so  it  is  with  regard 
to  the  estates  given  to  his  first  and  other  sons.  It  is  necessary, 
therefore,  in  order  to  effectuate  the  general  intention  in  favour 

(a)  1  P.  Wmi.  600.  (h)  2  Wils.  322. 

ih)  1  RosB.  3S2.  (0  2  P.  Wms.  685. 

e)  15  Yes.  29.  (k)  1  Bun.  S8. 

8  Mer.  ISO.  (0  3  B.  P.  C.  Toml.  ed.  ISOi 


e)  2  Ve*.  SO.  (m)  8  T.  R.  85. 

2  Yes.  243.  («)  2  Bligli,  1. 

2  Ve».  277.  (o)  15  Yea.  564, 

BQ.— VOL.  I.  •  n 
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1653.  of  issue  male,  to  consider  some  of  the  anteoedent  takers  as 
Xirr  baling  by  implication  such  an  estate  as  would  enable  all  the 
^j^  issue  male  to  take ;  which  can  only  be  by  giying  an  estate  tail, 
either  to  the  father  or  to  his  first  and  other  sons.  The  male 
issue  intended  must,  I  think,  be  the  male  issue  of  the  father,  not 
of  the  sons.  Nothing  is  before  mentioned  of  any  issue  male  of 
the  sons :  whereas  there  is  a  certain  description  of  male  issue  of 
the  father  before  spoken  of,  namely,  his  first  and  other  sons. 
Therefore,  the  failure  of  issue  male  intended  must  be  of  issue 
male  of  the  father,  rather  than  of  the  sons.  When  the  Court 
has  determined  what  is  the  effect  of  the  limitation,  it  is  the  duty 
of  the  trustees  to  conyey  accordingly ;  and  the  construction  I  put 
upon  this  will  being,  that  this  is  a  limitation  to  the  issue  nude 
of  the  father,  they  must  so  make  the  conyeyance." 

Mr.  Duffmorey  in  the  course  of  his  learned  and  able  argu* 
ment,  in  which  he  so  strongly  recommended  the  letter  as  a  safe 
and  steady  guide,  and  warned  us  against  the  seductions  of  the 
spirit,  haying  pressed  on  us,  or  on  me  at  least,  some  obserya* 
tions  made  on  another  occasion,  it  may  not  be  improper  to  add 
that  I  do  not  see  any  reason  for  departing  from  what  I  did,  or 
qualify  what  I  said,  in  Bird  y.  Luekic  (a),  (the  case  that  he 
brought  to  bear  on  me  particularly ;)  or  in  Evant  y.  JaneM.  Qt) 
I  agree  certa  pro  tncertis  non  relinquendaj  but  I  say  also,  m  oft* 
scurii  quod  veritimilius.  And,  as  leges  non  ex  verbis,  sed  ex 
mente  intelliffendas ;  so  of  wills,  in  common  with  all  men,  I  must 
acknowledge  that  there  are  many  cases  upon  the  construction 
of  documents,  in  which  the  spirit  is  strong  enough  to  oyercome 
the  letter;  cases  in  which  it  is  impossible  for  a  reasonable  being, 
on  a  careful  perusal  of  an  instrument,  not  to  be  satisfied  from 
its  contents,  that  a  literal,  a  strict,  or  an  ordinary  interpretation 
giyen  to  particular  passages,  would  disappoint  and  defeat  the  in- 
tention with  which  the  instrument,  as  a  whole,  persuades  and 
conyinces  him  that  it  was  framed.  A  man  so  conyinced  is 
authorised  and  bound  to  construe  the  writing  acoordingly. 
Such  decisions  upon  controyersies,  ex  seripto  et  setUentid,  as 
Cicero  terms  them ;  seripti  et  voluntatis,  in  the  language  of 
Quintilian,  who,  citing  the  Judicium  Curianum,  says  (c),  In 
testamentis  et  ilia  accidunt,  ut  voluntas  mantfhsta  sit,  seripium 
nihil  sit;  and  adds.  Id  quoque,  quod  huio  cantrarium  eU  aeeidit 
nuper,  ut  esset  scriptum  quod  appareret  scriptorem  noluisse,  haye 
been,  of  course,  frequent  and  familiar  when  and  whereyer  justice 
has  been  administered  among  ciyilised  and  enlightened  men. 
This  is  a  controyersy  of  that  class ;  and  though  it  may,  perhaps, 

(a)  14  Jur.  1015.  (c)  Inst.  Orator,  lib.  yii.  cap,  6. 

(6)  2  Coll.  516. 


Ves.  395.  A?ill  to  have  been  written  by  inadver- 


(e)  19  Yes.  494.  b.  ''  fourth  **  in  a  schedule  to  a  testator^s 

U)  18 

(e)  1  y.  ft  B.  466.  tence,  and  that  it  ought  to  be  read 

(/)  2  Ceo,  840.  as  "  fifth." 
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seem  neither  necessary  nor  very  apt  in  a  case  of  the  particular  1853. 
species  of  the  present  to  refer  to  such  cases  as  Browny.DeLaet{a\ 
Church  V.  Mundy  (ft),  and  Bootle  v.  Blundell  (c),  yet  the  lan- 
guage of  Lord  Thurlaw  and  Lord  Eldon  in  those  instances  seems 
to  me  not  without  application  ;  nor  does  Lord  EldorCs  reference 
with  apparent  assent,  in  Wyhham  v.  Wyhham  (rf),  and  Wilkinson 
V.  Adam  (e),  to  Lord  Hardwicke^s  expression  in  Cory  ton  v. 
HeBier,  (f)  The  language,  as  reported  in  Wilkinson  v.  Adam, 
18,  '*  necessary  implication  means,  not  natural  necessity,  but  so 
strong  a  probability  of  intention,  that  an  intention  contrary  to 
that  which  is  imputed  to  the  testator  cannot  be  supposed." 
The  phrases  given  in  Wyhham  v.  Wykham  are,  "  probable  ne- 
cessity "  and  ^  an  implication  so  probable  that  the  mind  could 
not  resist  it**  Mr.  Cox's  report  is  thus,  "  there  is  hardly  any 
case  where  an  implication  is  of  necessity,  but  it  is  called  ne- 
cessary because  the  Court  finds  it  so,  to  answer  the  intention  of 
the  devisor.*'  Finally,  I  may  mention  the  present  Lord  Chan- 
eettor^B  opinion  in  a  recent  case  of  Hart  v.  Tulk  {g\  where  it 
was  held  by  his  lordship  and  myself,  |that  a  schedule  had  been 
described  in  a  will  by  a  wrong  number. 

LoBD  Justice  Turner.  I  have  little  to  add  in  this  case. 
The  cases  on  the  subject  are  so  numerous,  and  the  distinctions 
upon  them  so  subtle,  that  no  general  rule  can  be  deduced  from 
them  beyond  this,  that  it  is  the  duty  of  the  Court,  as  far  as  pos* 
sible,  td  collect  and  carry  out  the  intentions  of  the  testator. 
The  first  question  which  arises  on  this  will  is.  Whether  all  the 
dispositions  of  the  estate  after  the  death  of  Samuel  Key  were 
meant  to  be  contingent,  on  his  being  survived  by  all  or  any  one 
of  the  annuitants  ?  This  depends  upon  the  construction  to  be 
pat  npon  the  clause,  '^  but  in  case  the  aforesaid  annuitants  or 
any  one  of  them  shall  survive  the  said  Samuel  Key,  I  then  give 
and  bequeath  the  aforesaid  estate  at  Ashby  Folville  unto  the 
eldest  surviving  son  of  the  said  Samuel  Key,  charged  with  the 
aforesaid  annuities ;  but,  in  default  of  issue  male,  I  give  and 
bequeath  the  above  demised  premises  unto  his  brother,  Thomas 
Key,  charged  in  the  like  manner  with  the  aforesaid  annuities, 
and  unto  his  eldest  surviving  son  on  the  same  conditions ;  but  in 
default  of  issue  male  my  will  is,  that  the  aforesaid   demised 

{a\  4  Bro.  C.  C.  527.  {g)  2  De  G.  M. &  G.  300.    In  that 

{h)  12  Yes.  426.  -    case  the  Court  declared  the  word 
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1853.  premises  do  descend  unto  my  heirs-at-law>  chained  nevertheless 

'  with  the  above-mentioned  annuities  or  out-payments."    Was  it 

V.  intended  by  this  testator  that  the  eldest  surviving  son  of  Samuel 

^^'  should  take  the  estate  only  in  the  event  of  its  being  charged 


Judgment 


with  the  annuities,  or  that  he  should  take  the  estate  charged 
with  the  annuities,  if  they  should  be  subsisting  at  the  death  of 
Samuel  ?  Now,  this  estate  was  the  principal  and  favourite  sub- 
ject of  the  testator's  disposition,  and  whatever  other  intention  he 
may  have  had  respecting  it,  no  one  can  doubt  that  it  was  not 
his  intention  to  die  intestate  as  to  it ;  but  if  the  eldest  surviving 
son  of  Samuel  was  to  take  the  estate  only  in  the  event  of  the 
annuitants  or  any  of  them  surviving  Samuel,  there  would  be 
an  intestacy  as  to  this  estate  beyond  the  life  interest  of  Samuel, 
if,  as  the  event  happened,  all  the  annuitants  died  in  his  lifetime. 
This  would  be  a  consequence  so  foreign  to  the  testator's  intention, 
that  the  Court  certainly  ought  not  to  adopt  it  if  any  other  rea- 
sonable construction  can  be  found ;  and  I  think  the  reasonable 
and  true  construction  is,  that  the  eldest  son  of  Samuel  was  to 
take  the  estate  charged  with  the  annuities,  if  the  annuitants 
survived  Samuel.  The  context  seems  to  me  to  favour  this  con- 
struction. The  testator  has  throughout  treated  these  annuities 
as  charges  on  the  successive  interests  of  the  devisees :  each  suc- 
cessive devise  is  expressed  to  be  charged  with  the  aforesaid 
annuities.  In  the  clause  immediately  preceding  the  devise  to 
the  eldest  surviving  son  of  Samuel,  he  had  been  dealing  with 
the  annuities,  and,  as  it  seems  to  me,  considered  that  he  had 
charged  them  only  on  the  life  estate  of  Samuel,  and  therefore, 
when  he  commences  the  new  disposition  after  the  death  of  Sa- 
muel, he  takes  up  the  annuities  and  charges  them  on  the  interest 
of  the  next  devisee.  It  is  for  this  reason  that  I  think  the  tes- 
tator has  used  the  word  **  but,"  which  may  be  well  understood 
if  referred  to  the  annuities,  but  which  can  have  no  proper  mean- 
ing if  referred  to  the  devise  in  favour  of  Samuel's  son.  My 
opinion  therefore  is,  that  the  ulterior  devises  are  not  contingent 
on  the  annuitants  surviving  Samuel. 

We  come  then  to  the  material  question  in  the  cause — What 
estates  are  taken  by  the  devisees  ?  According  to  the  terms  of 
the  devise,  the  estate  is  to  go  to  Samuel  for  life ;  then  to  the 
eldest  surviving  son  of  Samuel,  charged  with  the  annuities ;  but, 
in  default  of  issue  male,  to  Samuel's  brother  Thomas,  charged 
in  like  manner  with  the  annuities,  and  to  his  eldest  surviving 
son  on  the  same  conditions;  but,  in  default  of  issue  male,  to  the 
testator's  heir-at-law.  Now,  one  thing  is  here  clear,  that  the 
estate  is  to  go  over  to  Thomas  and  his  son,  and  afterwards  to  the 
heirs,  only  in  default  of  issue  male,  and  we  must  therefore  oon- 
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8i(Icr  what  is  the  meaning  of  the  words  ''in  default  of  issue         1853. 
male."     Do  they  mean  in  default  of  an  eldest  surviving  son  of 
Samuel  ?  or  do  they  mean  in  default  of  issue  male  of  an  eldest 
suryiying  son  of  Samuel  ?  or  do  they  mean  in  default  of  issue 
male  of  Samuel  ?    The  first  construction  of  the  words,  that  they 
mean  in  default  of  an  eldest  surviving  son  of  Samuel^  was  main- 
tained by  the  defendants  Jane  Key  and  Frances  Key^  who  are 
the  devisees  under  the  will  of  John^  the  eldest  son  of  Samuel^and 
urged  that  John  took  in  fee.     But  I  am  of  opinion  that  this  con- 
struction cannot  be  maintained?  To  put  that  construction  on  the 
will  would  be  to  read  the  words  ''  in  default  of  issue  male,"  as 
if  they  were  "  in  default  of  such  issue  male."    It  was,  indeed^ 
ai^ed,  that  when  there  was  a  gift  to  a  particular  description  of 
issue,  and  a  gift  over  in  default  of  issue,  the  gift  over  was  in  all 
cases  construed  to  be  in  default  of  the  issue  particularly  described; 
but  this  argument  clearly  went  too  far.     It  was  then  attempted 
to  class  it  with  the  cases  in  which  the  gift  over  in  default  of 
issue  has  to  be  limited  to  issue  particularly  described,  and  to 
bring  the  case  within  the  rules  propounded ;  but  it  is  obvious 
that  no  general  rule  can  be  laid  down  upon  a  subject  in  which 
the  testator's  intention,  expressed  by  the  will,  must  in  each  case 
be  the  only  guide.     Now,  if  this  testator  had  intended  the  estate 
to  go  over  in  case  there  was  no  eldest  surviving  son  of  Samuel, 
why  was  the  phraseology  of  the  will  altered  ?    Why  are  the 
words,  '^  in  default  of  issue  male,"  used,  instead  of  the  words, 
"  in  case  there  shall  be  no  eldest  surviving  son  ?" — the  very  form 
of  the  expression  which  the  testator  has  used  with  reference  to 
the  annuitants  in  the  introduction  of  this  very  devise.     Why  is 
the  expression  in  the  dispositive  clause  '^  eldest  surviving  son," 
and  in  the  gift  over  **  male  issue  ?"     ^'  Male  issue  "  is  a  technical 
term,  and  there  is  no  context  that  I  can  find  to  warrant  the 
Court  in  putting  upon  it  any  other  construction  than  its  tech- 
nical construction.     The  context  in  the  will  seems  to  me  to 
favour  the  extended  rather  than  the  restricted  meaning  of  the 
words  '^  male  issue ;"  for  it  is  clear  that  this  testator  preferred 
the  male  branches  of  his  family.     He  has  given  them  the  estate 
in  preference  to  his  sister,  and  any  construction  which  limits  the 
natural  meaning  of  the  words  ^^  male  issue  "  would  tend  to  de- 
feat the  preference  he  has  shown ;  it  would  accelerate  the  ulti- 
mate limitation  in  favour  of  his  heirs. 

The  second  construction  of  the  words,  that  they  mean  ^^  in 
defifiult  of  issue  male  of  the  eldest  surviving  son  of  Samuel," 
was  contended  for  by  the  other  defendant  John  Beeve,  the  tes- 
tator's heir,  on  whose  behalf  it  was  argued  that  John  took  an 
estate  taiL     I  am  of  opinion  that  this  construction  cannot  be 
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maintainecl.  The  devise  is  in  favour  of  the  eldest  son  of  Samuel^ 
and,  when  the  testator  speaks  of  default  of  issue  male,  I  think 
he  must  be  taken  to  refer  to  the  class  of  whioh  the  devisee, 
whom  he  has  described,  is  a  member.  My  opinion  therefore  is, 
that  the  words  "  in  default  of  issue  male  "  mean  *'  in  default  of 
issue  male  of  Samuel,"  and  that  the  estate  being  given  over 
only  on  the  general  failure  of  Samuel's  issue  male,  he  took  an 
estate  in  tail  male ;  and  this  estate  not  having  been  barred  by 
John,  I  think  the  plaintiff  is  entitled. 

Whether  the  estate  tail  in  Samuel  was  inunediate  or  expectant 
upon  an  estate  in  either  or  both  of  his  sons,  it  is  not  necessary 
to  determine ;  in  either  case,  the  plaintiff  is  entitled. 

Solicitors  for  the  plaintiff;  G.  B.  Lefroy  ;  for  the  defendants, 
Druce  ^  Sons. 


Vice 

Chancellor 

Wood. 

May  3. 

Where  an 
author  agrees 
frith  a  pub- 
lisher to  ar- 
range materials 
and  write  a 

certain  portion    therein,  without  the  consent  of  the  plaintiff;  and  also  to  re- 

of  original  ^  .      , 

matter  at  a        strain  the  said  defendant  from  publishing  or  selling  the  said 

giyen  remu- 
neration per 
sheet  for  the 
entire  work, 
and  the  pub- 
lisher receiyes 


COX  V.  cox. 

X  HIS  was  a  motion  for  an  injunction  to  restrain  the  defendant, 
Alfred  Treslove  Cox,  from  printing,  publishing,  or  selling  that 
part  of  the  work  in  the  plaintiff's  bill  mentioned,  called  ''  the 
legal  part,"  with  any  material   alteration   or   omission    made 


mences  the 
printing  of  it, 
the  Court  will 


work,  until  the  same  had  been  paid  for  by  him. 

The  plaintiff,  Mr.  Homersham  Cox,  a  barrister,  alleged  by 
his  bill  that  he  had  entered  into  an  arrangement  with  the  de- 
fendant, who  was  his  brother,  to  correct  and  revise  the  manu- 
and^com^^^    script  of  a  work  which  he  (the  defendant)  intended  to  publbh, 

to  be  called  the  Landlord's  and  Tenant's  Guide,  for  the  re- 
muneration of  2s.  per  printed  page :  that  the  defendant  never 

notmterfereby  completed  the  manuscript,  but  sent  him  various  notes,  memo- 
injunction  at  *^  ,  *  ,  , 

the  instance  of  randa,  and  extracts,  written  by  him  and  by  others,  and  various 

restnSn*  Ae^^  books  as  materials  for  the  proposed  work :  that  plaintiff  objected 

publication  of  to  this,  but  agreed  to  prepare  the  work  from  these  materials, 

the  iJlega-^"  ^^^  ^  Supply  a  portion  of  legal  matter  at  an  increased  remu- 

tion  that  there  neration,  which  was  ultimately  settled  at  5s.  per  page.     The 

ofthestipu-  plaintiff  then  applied  to  the  defendant  for  liberty  to  publish  in 

lated  remune-  hjg  own  name,  and  in  a  separate  form,  the  "  legal  part "  of  the 

ration  unpaid.  ,      *         ,    ■  o       * 

Where,  after  work ;  and  to  take  copies  for  that  purpose  from  the  type  set  up 

such  a  contract, 

the  publisher 

consents  that  the  author  shall  be  at  liberty  to  publish  his  '*  original  matter "  in  a  separate  fbrm, 

and  for  that  purpose  to  use  the  type  set  up  for  the  publisher,  the  Court  will  not  restrain  the  pn^* 

Usher  fh)m  printing  and  selling  the  **^iginal  matter"  in  an  altered  form,  if  it  appears  that  the  first 

contract  is  8till  fubsistmg. 
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for  the  defendant     The  defendant  agreed  to  this;  but  stated         1853. 

that  he  did  not  wish  hb  book  to  contain  more  than  one  sheet  of         cox 

law,  or  that  any  of  it  should  be  conveyed  in  a  technical  unpo*  *'* 

pular  form.     The  plaintiff  then  stated  the  subjects  which  he      statemmu. 

considered  should  be  introduced  into  the  legal  part ;  and  s^vid  it 

wonld  be  impossible  to  compress  them  into  one  sheet.  He  after- 

wardfl  handed  to  the  defendant  the  manuscript  of  the  whole 

workj  the  legal  part  of  which  ran  to  119  pages  of  manuscript^ 

or  three  sheets  and  a  half;  the  defendant  said^  if  that  could  be 

compressed  into  sixty  pages  of  manuscript^  and  all  technicalities 

a?oided,  he  would  print  it ;  but  otherwise  he  declined  to  print 

it  at  all.     The  plaintiff  said  it  should  be  printed  entire,  or  not 

at  all ;  but  consented  to  revise  it,  and  see  if  any  technicalities 

could  be  omitted ;  and  afterwards  returned  it  revised,  but  not 

curtailed.     The  defendant  then  began  printing  the  manuscript^ 

and  the  plaintiff  corrected  the  proofs  of  the  first  sheets ;  but 

when  the  proofs  of  the  legal  part  were  sent  he  found  that  the 

defendant  had  made  considerable  alterations   and  omissions. 

The  plaintiff,  thereupon,  gave  notice  that  any  such  publication 

would  be  an  invasion  of  his  copyright.     The  bill  then  alleged 

that  the  defendant  had  never  paid  him  for  the  legal  part  of  the 

work,  but  had  only  paid  him  15/.  on  account,  leaving  60/.  or 

thereabouts  unp^d ;  and  that  the  plaintiff  had  caused  an  entry 

to  be  made  in  the  book  of  regbtry  of  the  Stationers'  Company, 

as  to  the  legal  part  of  the  work,  pursuant  to  the  statute.     The 

defendant,  by  his  affidavits,  denied  that  the  plaintiff  was,  or 

«ver  claimed  to  be,  entitled  to  the  copyright  of  any  part  of  the 

^ork;  but  that  he  had,  on  the  contrary,  always  treated  him 

(the  defendant)  as  his  employer.     He  did  not  deny  the  omission 

of  a  portion  of  the  legal  part  of  the  work,  and  maintained  his 

right  to  print  as  much  or  as  little  as  he  pleased,  and  denied  that 

any  application  for  payment  had  ever  been  made  to  him,  or  that 

the  pluntiff  was  at  present  entitled  to  payment,  as  the  contract 

liad  not  been  fully  performed. 

Mr.  Holt  and  Mr.  Southgaiej  in  support  of  the  motion.  The  Argument 
defendant  had  no  right  to  use  the  work  at  all  until  he  had  paid 
for  it.  He  was  bound  to  publish  it  entire,  if  at  all ;  and  on 
either  of  these  grounds  the  pliuntiff  was  entitled  to  the  injunc- 
tion. A  publisher  might  reject  an  author's  work,  but  had  no 
right  to  cut  it  down.  By  the  Copyright  Act  (5  &  6  Vict  c.  45. 
8. 18.)  the  contributor  to  any  publication  had  a  right  to  contract  to 
be  allowed  to  publish  his  articles  separately,  and  the  plaintiff  had 
done  so  in  the  present  case ;  and  it  was,  therefore,  important  to 
him  that  no  alteration  should  be  made.   [Mr.  Bacon.  The  plain- 
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tiff  cannot  bring  himself  under  the  Copyright  Act,  as  the  work 
is  not  registered  pursuant  to  section  24.] 

The  plaintiff  entered  the  book  at  Stationers'  Hall,  but  they 
refused  to  register  it  until  it  was  published.  There  cannot, 
properly  speaking,  be  a  copyright  in  a  work  until  it  is  published  ; 
but  there  is  property ;  Gee  v.  Pritchard,  {a)  Because  a  small 
part  was  the  defendant's  own  work,  he  had  no  right  to  publish 
what  was  the  plaintiff's  without  his  consent;  Tonson  v. 
Walker,  (b)  He  could  have  no  property  in  the  part  written  by 
the  plaintiff  until  it  was  paid  for ;  Brown  v.  Cooke  (c),  and  see 
Spottistooode  v.  Clarke  (rf),  Richardson  v.  Gilbert  (e) 

Mr.  Bacon  and  Mr.  }V.  P.  Murray  for  the  defendant.  As  to 
the  first  ground  on  which  the  motion  was  put,  the  plaintiff  was 
precluded,  by  having  sold  to  the  defendant;  and,  as  to  the 
second,  the  answer  was,  that  the  time  for  payment  had  not  ar- 
rived, — the  plaintiff  had  not  completed  his  contract ;  he  had 
made  no  demand  for  payment ;  and  if,  when  he  had  completed 
it,  the  defendant  did  not  i)ay  him,  he  had  a  clear  remedy  at  law. 
[  Vice-Cliancellor.  Was  it  a  sale  of  the  legal  part  to  the  defend- 
ant out  and  out?  Suppose  I  sell  you  a  parcel  of  letters  for  so 
much,  to  be  printed  entire,  can  you  leave  out  any  part  ?]  Unless 
there  was  a  special  contract  to  the  contrary,  the  defendant  had  a 
right  to  publish  as  much,  or  as  little,  as  he  pleased ;  and  plaintiff 
had  no  right  to  impose  any  restrictions.  The  Court  could  not 
interfere  to  prevent  the  publishing  of  the  legal  part,  without  in- 
juring the  rest  of  the  book.  What  the  defendant  declined  to 
publish  the  plaintiff  might  publish  himself.  The  Copyright  Act 
did  not  apply  to  the  case. 

Mr.  Southgate  in  reply.  The  sale  of  a  manuscript  does  not 
give  the  purchaser  a  right  to  publish  it  with  any  alteration.  As 
the  plaintiff  had  a  right  to  publish  the  legal  part  with  his  own 
name,  a  mutilated  publication  would  injure  his  reputation. 

The  Vice  Chancellor,  after  expressing  his  regret  that 
such  a  case  should  be  brought  into  Court,  and  after  going 
through  the  facts  as  before  set  out,  said  the  original  contract 
between  the  parties  comes  to  this,  that  a  work  was  to  be  pub- 
lished by  the  defendant,  consisting  of  matter,  partly  supplied 
by  the  defendant,  and  partly  by  the  plaintiff,  and  that  the 
plaintiff  was  to  be  paid  at  the  same  rate  of  remuneration  for  the 
whole.     Then  what  takes  place  appears  to  be  as  follows :  the 


(a)  2  Swanst  402. 
{h)  3  Swanst.  672. 
(c)  11  Jur.  77. 


(rf)  2  Phill.  154. 
(e)  1  Sim.  N.  S.  336. 
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pklntiff,  having   composed   an  elaborate  treatise  on  th&  law         1^3* 
of  principal  and  agents  and  vendor  and  purchaser^  sends  the  ^ox 

whole  manuscript  to  the  defendant^  who  refuses  to  publish  it>         ^' 
unless  the  l^al  part  is  compressed  into  one  sheet  and  a  half.    The      judmenu 
plaintiff  insists  on  having  it  printed  entire ;  but  he  revises  the 
manuscript^  and  returns  it  to  the  defendant  not  curtailed.     The 
defendant  begins  printing,  and  the  plaintiff  begins  correcting 
the  press ;  but  when  the  sheets  of  the  legal  part  come,  he  finds 
that  the  defendant  has  made  great  alterations,  and  then  he  re- 
fuses to  continue.     But  the  plaintiff  has,  by  the  fourteenth  para- 
graph of  the  bill,  treated  the  original  contract  as  subsisting,  for 
he  claims  the  60/.,  the  unpaid  part  of  the  remuneration,  on  the 
Tihole  contract :  on  the  other  hand,  the  defendant,  having  taken 
the  manuscript  and  used  it,  can  not  dispute  his  liability  to  pay 
The  question  of  reputation  hardly  arises ;  and  loss  of  reputation 
alone  b  not  a  ground  for  coming  to  this  court,  though  it  may  be 
VEL  ingredient  to  be  considered  in  cases  where  property  is  affected. 
Then  comes  the  question  of  property.     The  plaintiff  says,  by 
the  act  of  Parliament,  no  property  passed  to  the  defendant  be- 
cause he  had  not  paid  for  the  manuscript.     It  may  be  true  that 
the  property  had  not  passed,  so  as  to  enable  the  defendant  to 
come  to  this  court  against  a  third  party ;  but  it  does  not  follow 
that  it  had  not  passed  so  as  to  prevent  this  court  from  inter- 
fering by  way  of  injunction  between  the  plaintiff  and  the  de- 
fendant.    The  plaintiff  has  a  clear  right  to  sue  for  his  60/.,  and 
that  will  remain,  whether  I  grant  the  injunction  or  not.     But 
then  the  plaintiff  says,  "  I  was  to  have  a  qualified  copyright." 
I  think  what  took  place  does  not  amount  to  that.     The  liberty 
granted  to  the  plaintiff  to  publish  the  legal  part  in  a  separate 
form,  was  a  mere  voluntary  agreement,  entered  into  after  the 
original  contract,  and  forming  no  part  of  it.     There  remains  a 
serious  question,  but  it  is  one  which  does  not  arise  in  this  case, 
--How  far  a  party  who  has  purchased  a  manuscript  has  a  right 
to  alter  it  ?     You  may  make  a  qualified  contract,  reserving  the 
right  to  publish ;  and  if  nothing  is  said,  it  may  be  inferred  that 
the  article  is  to  come  out  what  it  purports  to  be ;  if  it  is  in  the  na- 
ture of  an  essay,  it  must  be  published  in  that  shape ;  and  then  the 
<lue8tion  might  arise,  whether  any  curtailment  could  be  allowed 
under  that  special  contract.     But  here  there  is  no  such  special 
contract     There  is  a  stipulation  that  the  plaintiff  will  not  have 
the  manuscript  published  otherwise  than  entire;  but  that  is  not 
^  iuxordance  with  the  original  contract,  which  the  fourteenth  pa- 
'^ph  of  the  bill  shows  to  be  not  only  subsisting,  but  insisted 
^^  by  the  plaintiff     And  when   the  plaintiff  publishes  the 
treatise  entire,  he  will  have  the  opportunity  of  setting  right  any 
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1853.  errors  that  may  have  been  introduced  into  the  legal  part^  by 

Cox  *^®  abbreviation  of  the  work, 

V-  Motion  refused.     Costs  to  be  costs  in  the  cause. 

Cox. 

Judamgnt  SoUcitors,  WtlUam  Lovellf  and  Cooper  §•  Hodgson, 

<f 


CAMPBELL,  Esq.  v.  LANG  and  Otheks. 

^LoM>  ^'     Present,  the  Lord  Chancellor,  Lords  Feysrsham,  Duh- 
3f0„  g  MORE,  and  others. 

again8tB.andC.  i  HIS  was  an  appeal  from  two  interlocutory  orders  of  the  first 
^^JM*^®"     division  of  the  Court  of  Session  in  Scotland,   bearin<;  date 

clared»  that  ,  . 

thej  had  been    respectively  the  19th  June  and  1st  July,  1851,  whereby  certain 

th^Timds"f°A  ^"^'^  ^^  f*^*  y^ex^  directed  to  be  tried  by  a  jury.     The  terms 

it  was  pleaded  of  these  two  Orders  are  more  particularly  stated  afterwards, 
that  B.^and  c.        ^^^  appellant  (who  was  also  the  plaintiff  or  pursuer  in  the 

had  a  right  of  court  bclow)  was  Archibald  Campbell,  Esq.,  of  Blythswood, 

]and8  as  in-  whose  housc  and  estate  are  adjacent  to  the  town  of  Kenfrew. 
habitwitsofa         xhe  respondents  were  inhabitants  and  burgesses  of  the  same 

neiguDouring  ,         ,  ^ 

town  and  as  town,  which  is  situated  on  the  banks  of  the  Clyde,  below 
^lf%        Glasgow. 

public.    To  o 

this  it  was  re-  The  proceeding  instituted  by  the  appellant  in  the  court 
Uie  u-ue  con^^  below  was  an  action  of  declarator  against  the  respondents  and 
struction  of  an    others,  alleging  that  they  had  been  in  the  practice  of  trespassing 

act  of  Pariia*  ^     ^  ¥  *  *  ^ 

ment  (local  and  ^^  ^^^  lands  of  Senfield,  by  passing  through  the  same  from 

pereonai)  the  Senfrew  in  a  westerly  direction  along  the  banks  of  the  Clyd^ 

any  such  had  to  the  rivcr  Cart,  which  branches  off  from  the  Clyde ;   and 

wM^denie^^^  prayed  for  a  declaration  to  the  effect,  that  the  defendants  ought 

had  been  to  be  prohibited  and  enjoined  by  decree  from  "  intruding  them- 

gulshed,^^  ^^'  selves  into  and  trespassing  on  the  pursuer's  said  lands,  including 

Held, ihzx  the  lands  inclosed;  and  from  entering  into  or  upon  the  said 

such  an  act  of     i       i        ..i       ,    ,i  «  .     .        p 

Parliament  is     h^nds  Without  the  pursuers  permission  for  any  purpose,  or  on 

not  to  be  con-    ^ny  pretext  whatever."     In  their  defence  the  respondents  de- 
stined strictly        .11111  .1  1 
as  against  the     nieu  that  they  had  committed  any  trespass,  and  stated  thai 

public,  who       « fj.Qm  ^j^g  immemorial  there  had  existed  a  public  road  from 

were,  in  fact,  ^     ^  * 

no  parties  to  the  burgh  of  Eenfrew  through  the  plaintiff's  lands  to  the  point 
the  art;*°^d  ^^  Confluence  of  the  Cart  and  Clyde ;  that  there  were  two  roads, 
that  the  proTi-  one  of  which  entered  at  a  point  of  the  plaintiff^s  lands  (de- 
act  and  the  scribing  it)  on  the  east,  and  proceeded  westward  close  along  the 
h  °d  w^^^^  south  bank  of  the  Clyde  to  the  confluence  of  the  two  rivers, 
structed  there-  and  that  this  was  called  the  ^  Icugh  or  water  side  road ; '  that 

under,  were  not 

inconsistent  with  the  existence  of  a  public  footpath  oyer  these  lands. 

Held,  also,  that  issues  directed  to  try  the  fact  of  the  existence  of  such  riffht  of  waT  were  pro- 
perly directed,  notwithstanding  the  confluence  of  two  rivers,  the  hcua  ad  quern  might  or  might 
not  be  held  to  be  a  public  place. 

Consideration  of  what  is  a  public  place  as  the  terminus  of  a  public  footway. 
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there  was  another  road  running  nearly  parallel  to  the  former, 
bat  further  inland,  and  which  was  used  in  wet  weather  in  con- 
sequence of  the  former  being  frequently  flooded,  and  that  this 
second  road  was  called  '^  the  high  road,"  and  entered  the  plain- 
tifs  lands  at  a  point  (describing  it),  and  proceeded  to  the  same 
terminus  as  the  other  road." 

The  respondents  then  set  out  certain  facts  and  circumstances 
as  maintaining  a  right  to  these  public  footpaths  through  the 
hnds  of  the  appellant,  which  they  undertook  to  prove  in  support 
of  their  claim. 

It  was  not  denied  but  that  such  facts  and  circumstances,  if 
proved,  were  sufficient  to  establish  the  right  to  use  the  foot- 
paths in  question. 

The  appellant,  by  his  pleading,  denied  the  right  of  way 
claimed,  and  set  out  a  variety  of  circumstances  to  show  that  in 
fact  no  such  footpaths  had  ever  existed ;  but  he  did  not  at  first 
Btate  any  plea  to  the  effect  that  certain  statutes,  haying  for 
their  object  the  improvement  of  the  river  Cart,  had  excluded 
the  respondents  and  the  public  generally  from  using  the  foot- 
paths in  question. 

The  issue,  therefore,  between  the  parties  was  a  question  of 
fact,  whether  or  not  there  had  been  from  time  immemorial  these 
public  footpaths  ? 

Drafts  of  the  issues  were  lodged  in  the  usual  way.  On  the 
terms  of  tliese  issues  coming  on  to  be  discussed,  and  being 
about  to  be  adjusted  and  settled  for  trial,  two  additional  pleas 
ii  law  were  lodged  for  the  appellant.  These  pleas  were  founded 
entirely  on  an  act  of  Parliament,  which  passed  in  1835,  having 
for  its  object  the  improvement  of  the  river  Cart.  The  pleas 
were  to  the  following  effect :  — 

**  1.  The  act  of  183S  having  expressly  provided  that  the 

property  of  Blythswood  should  be  separated  from  the  towing- 

padi  to  be  formed  along  the  Cart,  extending  to  the  Clyde,  by  a 

trail  and  malleable  iron  fence;  and  provision  being  made  for 

the  upholding  and  maintaining  of  these  in  good  and  sufficient 

Older  by  the  parliamentary  trustees  in  all  time  to  come,  it  was 

impoeuble  for  the  respondents  to  maintain  their  claims,   the 

operation  of  which  involves  a  right  to  pass  through  the  fence 

80  Erected  to  be  formed  and  actually  constructed." 

'*2.  According  to  a  right  construction  of  the  statute,  the 
fence  was  to  form  an  effectual  protection  to  the  proprietor  of 
^  lands  at  Blythswood  against  any  passage  to  and  from  the 
towing-path  or  banks  of  the  Cart;  and  in  the  face  of  the 
B^ute  as  well  as  the  common  law,  it  could  not  be  held  that  the 
^ks  of  the  Qart  are  to  be  dealt  with  as  a  public  place,  to 
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which  the  public  or  inhabitants  of  Renfrew  could  resort,  as  the 
terminus  of  a  footway  leading  through  the  lands  of  BIyths- 
wood." 

A  previous  act  of  Parliament  (27  Geo.  3.  c.  56.)  was  referred 
to  in  the  argument,  and  the  sections  bearing  on  the  question  are 
BS.  2  and  3.  The  act  referred  to  as  passed  in  1835  was  5  Will.  4. 
c.  32.,  and  the  sections  relied  on  were  ss.  9  and  10.  (a) 


(a)  27  Geo.  3.  c.  56.  «*  An  act  for 
enabling  the  magistrates  and  tovrn 
council  of  Paisley  to  improve  the 
navigation  of  the  river  Cart,  and  to 
make  a  navigable  cut  or  canal  across 
the  turnpike  road  leading  from  Glas- 
gow to  Greenock." 

Sect.  2.  And  be  it  enacted  bj  the 
authority  aforesaid,    that  the  said 
magistrates  and  town  council  and 
their  successors  in  office  shall  have 
full  power  and  authority,  and  they 
are  hereby  authorised  and  empow- 
ered to  make  a  navigable   cut  or 
canal  not  less  than  seven  feet  deep, 
of  fifty-four  feet  wide  at  the   top 
and   twenty-four  feet  wide  at  the 
bottom   (exclusive    of  the   banks), 
along  the  side  of  the  said  river  Cart, 
beginning  at  any  distance  not  ex- 
ceeding three  hundred  yards  above 
the  east  end  of  Inchinnan  Bridge, 
and  proceeding  northward  through 
part  of  the  lands  belonging  to  John 
Campbell,  Esq.,  of  Blythswood,  till 
it  terminates  in  the  river,   at  any 
distance  not  exceeding  600  yards 
below  the    said    bridge ;    provided 
always,  that  the  said  magistrates  and 
town  council,  and  their  successors  in 
office  do  and  they  are  hereby  re- 
quired and  empowered  to  make  and 
maintain  a  drawbridge  over  the  said 
navigable  cut  or  canal  in  the  line  of 
the  said  turnpike  road  leading  from 
Glasgow  to  Greenock,  of  strength  and 
dimensions  sufficient  to  answer  every 
U!»c  of  the  present  road,  and  to  build 
and  keep  in  repair  a  dwelling-house 
for  a  person  who  shall  be  constantly 
kept  there  and  be  paid  by  them  to 
attend  the  said  drawbridge  in  order 
to  give  easy  access  thereto  at  all 
times  to  persons  travelling  the  said 
rond. 

Sect  3.  And  be  it  enacted,  by  the 
authority  aforesaid,  that  the  said  ma- 
gistrates and  town  council  and  their 
successors  in  office  for  the  time 
being  shall  have  full  power  and 
authority,  and  they  are  hereby  re- 
quired and  authorised  to  dig,  cut, 
remove,  carry  away,  and  use  such 
earth,  soil,  gravel,  stonci  and  other 


materials  in,  upon,  or  out  of  the  ad- 
jacent lands  (not  being  the  ground 
on  which  there  are  any  house,  ear- 
den,  orchard,  planted  walk  or  wSks, 
or  avenue  to  a  house)  as  the  said 
magistrates  and  town  council  and 
their  successors  in  office  shall  think 
fit  and  necessary  for  making  the  said 
river  more  navigable;  and  also  to 
have  and  make  necessary  ways,  pas- 
sages, and  conveniencies  for  carrying 
and    conveying    such    earth,    soil, 
gravel,  and  other  materials  for  mak- 
ing the  said  river  and  cut  or  canal 
navigable :  and  the  said  magistrates 
and  town  council  and  their  succes- 
sors in  office  shall  and  they  are  here- 
by authorised  and   empowered    to 
make,  appoint,  set  out,  and  use  paths 
and  ways  not  exceeding  four  feet 
wide  for  towing,  hauling,  or  drawing 
sloops,  boats,   barge^^  IighterB,  and 
other  vessels  passing  in,  through,  and 
upon  the  said  river  and  navigable 
cut  or  canal. 

5  Will.  4.  c.  32.  (royal  assent, 
17th  June,  1835),  ^'An  act  to  amend 
an  act  for  improving  the  navigation 
of  the  river  Uart,  and  for  deepening 
and  extending  the  harbour  of  Faisley 
in  the  county  of  Renfrew." 

Sect.  9.  Frovided  further,  that 
whereas  in  virtue  of  the  powers  in 
the  said  recited  act  and  m  this  act 
contained,  the  said  trustees  intend 
to  prolong  or  continue  the  present 
towing-path  upon  the  east  side  of 
the  said  river  Cart  from  the  northern 
termination  of  the  said  towing-path 
to  the  river  Clyde :  and  whereas  a 
plan  of  the  said  river  Cart  and  the 
said  cut  or  canal  from  Inchinnan 
Bridge  to  the  said  river  Clyde,  bos 
been  prepared  by  David  Smith,  land 
surveyor  in  Glasgow,  upon  which 
plan  IS  delineated  the  line  to  be  oc- 
cupied by  the  centre  and  the  wall  or 
other  fence  to  be  erected  for  in- 
closing as  aAer-mentioned,  the  said 
towing-path,  which  line  is  in  part 
coloured  red  on  the  said  plan  and 
marked  BFF,  and  in  part  coloured 
blue  and  marked  aaaaa:  and 
whereas  the  exact  position  of  the 
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nid  described  line,  as  also  of  the 
lerela  of  that  part  of  the  said  towing- 
path  to  be  found  in  continuation  as 
afofesaid,  and  of  the  after-mentioned 
wharf,  are  declared  and  set  forth 
upon  the  said  plan  with  reference  to 
certain  objects,  the  sites  whereof  are 
marked  upon  the  said  plan  by  letters 
ACD  and  £,  and  which  plan  is 
doconeted  and  subscribed  by  the  said 
Archibald  Campbell  and  by  a  com- 
mittee of  the  said  trustees  specially 
anthoriaed  so  to  do  by  minute  of  the 
magistrates  and  council  of  paisley, 
dated  the  6th  day  of  May,  1835; 
therefore,  notwithstanding  anything 
in  the  said  recited  act,  or  m  this  act, 
before  or  after  written,  be  it  in  en- 
acted, thai  it  shall  not  be  lawful  nor 
in  the  power  of  the  said  trustees  or 
tHeir  successors,  without  the  express 
consent  in  writing  of  the  said  Arcbi- 
bsld  Campbell,  or  failing  him  of  the 
heir  in  possession  at  the  time  of  the 
entsilea  lands  and  estate  of  Blyths- 
wood,  to  appropriate,  take,  or  acquire 
for  the  purposes  of  the  said  recited 
act,  or  of  this  act,  or  on  any  pretence 
whaterer,  to  enter  into  or  upon  any 
Isnds,  grounds,  or  other  heritages 
atoate  to  the  east  of  the  line  marked 
and  defined  upon  the  last-mentioned 
pltn  in  manner  above-mentioned,  or 
to  raise  the  towing-path  to  be  formed 
in  continuation  as  aforesaid,  or  the 
after-mentioned  wharf  above  the 
iereb  declared,  and  set  forth  upon 
the  said  last-mentioned  plan;  and 
that  the  lands  or  grounds  situate  to 
the  weat  of  the  line  marked  as  afore- 
itid,  and  between  the  same  and  the 
Mid  riTer  Cart,  and  which  may  be 
acquired  by  the  said  trustees  or  uieir 
wecesaora  in  virtue  of  the  powers  in 
tbe  nid  recited  act  and  in  this  act 
cotttaiiied,  shall  be  appropriated  ex* 
dnsivelj  to  the  widening  and  deep- 
eninff  of  the  said  river  and  cut  or 
cmai,  mad  to  the  formation  of  a  tow- 
ine-pailk,  having  at  the  northern  ter- 
mination thereof,  if  the  said  trustees 
ibali  judoe  necessary,  a  wharf  or 
hndii^-puce  for  the  use  and  con- 
Tenience  exebuivefy  of  passengers 
gmng  QQ  board  of,  or  lanoing  from, 
iteam  Tessels  or  other  passage  boats 
navigating  the  said  nvers  of  Cart 
•nd  C1t£,  with  the  luggage  bond 

ebeloDging  to  nioh  passengers ; 
it  shall  not  be  IswfUf  to  the  aaid 


trustees  and  their  successors  to  erect 
or  cause  or  permit  to  be  erected  upon 
the  said  wharf  or  towing-path,  any 
shed  or  building,  permanent  or  tem- 
porary, of  any  kmd  or  description 
whatsoever,  or  any  cranes  or  other 
machinery  for  landing  or  shipping  of 
goods,  or  to  use  the  said  wharf  or 
permit  the  same  to  be  used  for  put- 
ting on  board  of  or  landing  from 
vessels  of  any  kind  or  description 
whatsoever,  any  goods,  wares,  com- 
modities, merchandise,  or  other 
matters  or  things,  saving  and  except- 
ing only  luggage  belonging  to  pas- 
sengers as  aforesaid;  and  the  said 
Archibald  Campbell  and  his  heirs 
and  successors  m  the  said  entailed 
lands  and  estate  shall  have  the  use 
of  the  said  wharf  in  common  with 
others  hereby  entitled  to  use  the 
same  as  a  place  of  landing  and  em- 
barkment  for  themselves  and  all 
other  persons  residing  at  Blythswood 
house  or  botid  fide  resorting  thereto 
or  going  tlierefrom,  and  of  landine 
and  embarking  the  lu<rgage  bona 
fide  belonging  to  themselves  or  such 
other  persons,  and  such  articles  as 
may  be  intended  for  domestic  use  at 
Blythswood  House,  without  being 
subject  or  liable  to  the  whole  or  any 
part  of  the  rates  and  duties  hereby 
granted ;  and  the  said  trustees  shall 
not  lay,  manufacture,  or  deposit  on 
any  part  of  the  said  entailed  lands  of 
Bl^tnswood  any  earth,  stones,  clay, 
soil,  or  other  rubbish,  but  without 
prejudice  to  the  said  trustees  making 
use  of  such  earth,  stones,  clay,  soil, 
or  other  rubbish  in  the  formation, 
repair,  and  maintenance  of  the  banks 
of  the  said  river  and  towing-path 
along  the  same ;  provided  that  such 
earth,  soil,  stones,  clay,  and  rubbish, 
which  shall  not  be  so  used  by  the 
said  trustees,  shall  be  forthwiui  re- 
moved by  the  said  trustees,  unless  it 
shall  be  desired  by  the  said  Archi- 
bald Campbell  or  his  successors,  that 
the  same  shall  be  put  at  his  or  their 
disposal,  in  which  case  he  or  they 
shall  be  entitled  to  dispose  of  the 
same  as  he  or  the^  shall  tnink  fit 

Sect.  10.  Provided  further  and  be 
it  enacted,  that  it  shall  not  be  lawful 
to  the  said  trustees  or  their  succes« 
sors,  without  the  consent  and  appro* 
bation  in  writing  of  the  said  Archi* 
bfdd  Campbelli  or  failing  him  of  th^ 
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which  declared,  "  that  notwithstanding  thereof  the  respondents 
were  entitled  to  an  issue  as  to  their  alleged  immemorial  posses- 
sion of  the  right  of  footpath  in  question^  and  authorised  such 
issue  to  be  prepared  accordingly."  The  parties  were  again 
heard  in  the  court  below  oti  the  terms  of  the  issues,  and  the 
second  order  appealed  against  was  then  made  on  the  Ist  July» 
1851,  whereby  "the  lords  having  heard  the  codnsel  for  the 
parties  close  the  record,  and  approve  of  the  issues  as  now 
adjusted." 

These  issues  were,  "  First,  Whether  from  time  immemorial, 
or  forty  years  (the  prescriptive  period),  there  had  existed  a  public 
path  or  foot  road,  called  the  '  laigh  or  water  side  rosld,'  leading 
from  the  burgh  of  Renfrew,  or  the  grounds  or  territories  thereof, 
entering  the  lands  of  the  plaintiff  at  a  point  (describing  it), 
passing  through  the  plaintiff's  lands  along  the  south  bank  of 
the  river  Clyde,  and  proceeding  onwards  to  the  rivers  Cart  and 
Clyde  at  a  point  at  or  near  the  confluence  of  the  said  rivers?" 

"  Secondly,  The  second  issue  was  in  similar  terms  as  to  the 
existence  of  the  ^  high  road.' " 


heir  in  possession  at  the  time  of  the 
said  entailed  lands  and  estate,  to 
erect  or  construct  any  lighthouse  or 
beacon  on  the  east  side  of  the  said 
river  Cart,  below  Inchinnan  Bridge, 
or  nearer  than  100  feet  westward  of 
the  line  of  the  wall  or  fence  which  is 
to  be  erected  for  inclosing  the  afore- 
said towing-path  as  afler-mentioned, 
Erovided  that  a  site  for  a  light- 
ouse  equally  eligible  can  be  found 
elsewhere :  And  the  said  trustees  and 
their  successors  shall  be  bound  and 
obliged,  at  their  own  proper  charges 
ana  expenses,  to  fence  and  inclose  in 
manner  after'tnentioned,  the  said  toW' 
ing'path  on  the  east  side  thereof  cUong 
its  whole  extent  from  the  termination 
of  the  present  towing-path  to  the  said 
river  Clyde,  r\z,  with  a  rubble  wall 
and  drored  stone  coping  of  the  height 
of  2  feet  4  inches  above  the  level  of 
the  towing-path,  and  a  malleable 
iron  railing  thereon  five  feet  in 
height,  as  delineated  on  a  plan  there- 
of, subscribed  by  the  said  Archibald 
Campbell,  and  by  James  Drummond 
and  Alexander  Carlisle  on  the  part 
of  the  said  trustees  as  relative  here- 
to, and  to  uphold  and  maintain  the 
said  wall,  coping,  and  railing  in  good 
and  sufficient  order  and  repair  in  all 
time  to  come ;  which  said  fence  shall 
be  constructed  and  finished  before 
the  said .  trustees  shall  commence 
any  of  the  works  or  operations  hj 


this  act  authorised  to  be  eitecuted 
opposite  to  the  said  wall  and  railing : 
and  the  said  trustees  shall  be  bound 
and  obliged,  in  forming  and  main- 
taining the  said  towing-path,  to  con- 
struct and  maintain  four  conduits 
or  drains  one  foot  square  in  the  clear 
of  ashler  mason  work  across  the 
same,  in  such  situations  as  the  said 
Archibald  Campbell  or  his  successors 
shall  require,  for  supplying  water  to 
the  fields  on  the  east  side  of  the  sud 
towing-path,  which  drains  or  con- 
duits shall  be  so  constructed  as  to 
allow  a  fresh  supply  of  water  at 
every  change  of  tne  tide,  reserving 
to  the  said  Archibald  Campbell  and 
his  successors  in  the  said  lands  the 
right  and  privil^e  of  procuring  at 
their  own  expense  any  further  sup- 
ply of  water  which  they  may  think 
necessary  from  the  said  river  Cart, 
for  all  and  sundry  uses  and  purposes 
for  which  they  shall  require  the 
same,  and  that  hj  means  of  pipes, 
drains,  or  conduits  to  be  carried 
below  the  aforesaid  towing-paUi,  or 
by  any  means  to  be  agreed  upon 
from  time  to  time  between  the  said 
Archibald  Campbell  and  his  succes- 
sors, and  the  said  trustees  and  their 
successors ;  provided  that  the  course 
of  the  said  towing-path  shall  not 
thereby  be  interrupted,  nor  any  of 
the  works  of  the  said  tnistees  da- 
maged or  inoommoded. 
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The  plidntiff  now  appealed  to  this  House  against  the  orders 
directing  these  issues  to  be  tried. 

Sir  F.  Kelly  and  Mr.  Pdtton  for  the  appellant.     The  real 
question  before  the  House  is^  whether  the  statute  of  1835  has 
not  extinguished  any  right  of  way,  supposing  such  had  existed. 
It  is  clear  that  it  has  done  so.     The  works  which  have  been 
eoQstnicted  by  the  trustees,  under  the  powers  of  that  act,  have 
completely  preyented  any  access  by  the  public  over  the  rubble- 
wall,  coping,  and  railway,  which  had  been  erected  by  them. 
However  harsh  it  n[iight  be  on  the  public,  the  statute  must 
be  effectually  carried  out ;    Ed.  ^  Dalkeith  Railway   Co.  y. 
Wauehope.  (a)    There  being  no  public  place  at  the  confluence 
of  the  two  rivers,  there  necessarily  could  not  have  been  a  right 
of  way  over  the  appellant's  lands.     The  respondents  had  failed 
to  show  that  there  had  been  any   public  place  or  terminus 
there,  and  therefore  the  issues  directed  would  be  wholly  irre- 
lerant ;  and  there  could  be  no  public  footpath  which  did  not  lead 
to  8ome  public  place.      As  the  question  was  one  purely  of 
law,  upon  the  construction  of  the  statute,  the  issues  directed 
were  unnecessary.    They  referred  to,  and  relied  upon,  Ashburton 
T.  Young  (i)  ;  Hodgson  v.  Floyd,  (c) 

Mr.  Roll  and  The  Dean  of  Faculty  {Inglis)  for  the  re- 
^ndents.  Nothing  which  the  act  of  Parliament  had  provided 
to  be  done  by  the  trustees,  nor  any  of  the  provisions  of  the  act, 
were  inconsistent  with  the  fact  of  there  having  been  a  right  of 
wij  over  the  appellant's  lands,  to  use  which  the  respondents 
were  entitled.  Nothing  but  an  express  public  enactment  could 
annihilate  a  public  way.  The  parties  being  at  issue  upon  facts, 
the  proper  tribunal  was  that  before  a  jury,  where  the  whole 
hdB  and  drcumstances  upon  which  the  respondents  relied  could 
be  duly  investigated.  Whether  the  locus  ad  quern  were  a  public 
place  or  not  was  immaterial,  if  the  parties  had  a  right  of  way 
oter  the  plaintiff's  lands.  The  confluence  of  the  two  rivers  was 
as  much  a  public  place  as  the  sea-shore ;  which,  for  all  purposes 
of  embarkation,  was  a  public  place :  and  as  to  the  erection  of 
the  feace  by  the  trustees,  it  was  manifest,  and  was  so  averred, 
that  this  fence  did  not  create  an  impossibility  of  access  to  the 
riterg.  They  referred  to  and  relied  on  Bell's  Principles,  §  648., 
OttBaU  V.  Laurie  (d),  Craig  v.  Duffus  §•  Co.  (c),  Harvie  v. 
^ers.{f) 
Mr.  Piatton  in  reply  ui^ed,  that  Asliburton  v.  Young  (g)  could 
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not  be  considered  as  an  authority^  as  it  was  now  under  appeal 
to  this  House :  that  there  was  no  averment  in  the  whole  record 
that  there  ever  was  or  is^  at  the  shores  either  of  the  river  Cart 
or  Cljde^  any  place  for  embarkation  or  disembarkation. 

The  Lord  Chancellor  in  moving  the  judgment  of  the 
House  said^  the  case  lay  in  a  very  narrow  compass^  and  having 
formed  an  opinion  that  the  court  below  had  substantially  come 
to  a  right  conclusion^  and  that  the  parties  ought  not  to  be  put 
to  further  expense,  he  should  move  their  lordships  that  the  inter- 
locutory orders  of  the  Court  of  Session  should  be  affirmed.  He 
said  the  case  had  arisen  in  this  way :  the  plaintiff  in  the  court 
below,  the  appellant  here,  objected  to  the  direction  and  trial  of 
any  such  issues  as  those  proposed,  principally  upon  two  grounds. 
He  says,  that  whatever  right  of  way  there  ever  was  has  been 
extinguished  by  an  act  of  Parliament  passed  in  1835,  and  that 
therefore  the  issues  directing  a  trial  to  ascertain  whether  for 
forty  years,  or  from  time  immemorial,  there  has  existed  a  public 
footpath  along  the  south  side  of  the  river  Clyde,  and  proceeding, 
as  in  the  pleadings  mentioned,  is  absurd,  because  it  is  im- 
possible that  it  can  have  existed  from  time  immemorial;  and 
he  alleges  that  even  if  it  did  exist  up  to  1835,  it  was  then 
destroyed  by  this  act  of  Parliament.  I  agree  with  the  appellant 
in  his  argument,  that  that  was  a  question  to  be  decided  by  the 
Court  before  any  issue  whatever  was  directed.  The  Court  had 
no  right  to  impose  upon  the  parties  the  burden,  expense,  aud 
trouble  of  trying  an  issue  as  to  the  existence  of  a  right  of  way, 
if,  in  point  of  law,  it  were  clear  that  that  right  of  way  had  been 
extinguished  by  act  of  Parliament.  That,  therefore,  was  a 
question  to  be  preliminarily  decided.  If  the  construction  put 
on  that  act  of  Parliament  by  the  appellant  be  the  correct  oue, 
he  makes  out  his  proposition  that  the  issue  has  been  wrongly 
directed.  Supposing  him  to  fail  in  that,  then  he  says  that  the 
issue  is  wrongly  directed,  because  the  interlocutor  directs  an 
issue  to  inquire  whether,  from  time  immemorial,  there  has  been 
a  right  of  way  along  the  south  bank  of  the  Clyde,  proceeding 
onwards  to  the  confluence  of  the  rivers ;  for,  he  says,  there  can 
be  no  such  thing  known  to  the  law  as  a  public  right  of  way 
terminating  only  in  the  confluence  of  two  rivers,  although  they 
may  be  navigable  rivers.  He,  the  lord  chancellor,  did  not  believe 
that  there  existed  any  difference  between  the  law  of  Scotland  and 
the  law  of  England  in  this  respect;  and  he  thought  that  the  ap- 
pellant was  quite  right  in  saying,  that  a  public  right  of  way  means 
necessarily  a  right  to  the  public  of  passing  from  one  public  place 
to  another  public  pUce.    It  has  been  suggested  that  though  that 
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may  be  the  law  of  England^  it  is  not  the  law  of  Scotland ;  but 
diat  there  may  be  in  Scotland  a  public  right  of  way  from  a  given 
spot  going  nowhere,  but  coming  back  to  the  same  spot.   I  doubt 
if  that  be  the  hiw  of  Scotland^  any  more  than  it  is  the  law  in 
England.     But,  however,  it  would  not  be  necessary  for  their 
lordships  to  decide  that ;  and  he  only  adverted  to  it  for  the  pur- 
pose of  not  having  it  supposed  that  this  House  acquiesces  in  that 
point  without  further  argument,  or  that  that  was  a  correct  view 
of  the  law*    Having  stated  what  the  two  propositions  were  with 
which  their  lordships  had  to  deal,  he  would  state  to  their  lord- 
ships why  he  conceived  that  this  act  of  Parliament  had  not  the 
operation  which  had  been  contended  for  by  the  appellant.    And, 
for  the  purpose  of  seeing  what  the  effect  of  the  act  of  Parlia- 
ment was,  he  must  assume  that,  but  for  the  act  of  Parliament, 
the  defendants  had  this  right  of  way  to  the  fullest  extent  they 
could  possibly  contend  for.     Assuming,  therefore,  that  the  de- 
fendants up  to  the  year  1835  had  a  right  of  way  from  the 
baigh  up  to  the  confluence  of  the  rivers ;  that  they  were  in  the 
kbit  of  passing  there  by  hundreds  in  a  day,  going  to  the  Clyde, 
or  to  the  river  Cart  to  the  left,  and  going  along  the  towing-path 
up  to  Paisley  and  other  places  in  that  direction ;  and  their  lord- 
ships would,  for  the  purpose  of  this  argument,  assume  that  to  be 
the  case,  one  question  was.  Was  that  right  extinguished  by  the 
act  of  Parliament  ?    He,  the  lord  chancellor,  thought  it  would 
be  a  matter  of  deep  regret,  if  the  House  felt  itself  bound,  or  if 
any  court  should  feel  itself  bound,  to  consider  these  private  acts 
vith  such  fatal  strictness  as  was  contended  for  by  the  appellants 
The  object  of  the  act  of  Parliament  was  to  enable  certain  trus- 
tees to  improve  the  navigation  of  the  river  Cart ;  and  he  must 
assume^  for  the  purpose  of  the  argument,  that  there  was  at  tlie 
time  of  passing  this  act  of  Parliament  this  right  of  way,  or  that 
there  were  these  rights  of  way  that  had  been  contended  for. 
That  being  the  object  of  the  act,  of  course  the  interest  of  Mr. 
Campbell^  the  proprietor  of  Blythswood,  had  to  be  considered 
and  protected.     The  proposed  towing-path  would  run  along  his 
grounds ;  and  in  order  to  secure  his  concurrence,  or  as  an  act 
of  justice  to  him,   the  legislature  provided  certain  securities, 
that  he  should  not  be  inconvenienced  or  damaged  more  than 
was  absolutely  necessary  by  the  making  of  this  towing-path. 
For  that  purpose  it  provides  that  it  should  not  be  in  the  power 
of  the  trustees  to  appropriate,  for  the  purposes  of  the  act,  the 
lands^  grounds,  or  other  heritages  situate  to  the  east  of  the  line 
marked  and  defined  upon  the  plan.     There  was  a  line  drawn 
along  from  the  Clyde,  on  the  east  side  of  the  towing-path ;  and 
it  was  provided  that  it  should  not  be  lawful  for  the  trustees  to 
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enter  upon  any  land  to  the  east  of  that  line,  or  to  ndse  the  tow-^ 
ing^path  above  a  certain  hdgbt ;  and  that  the  lands  and  grounds 
situate  to  the  west  of  that  line  should  be  appropriated  exclu- 
sively to  the  widening  and  deepening  of  the  river  and  canal, 
with  a  wharf,  or  landing-place,  for  the  use  and  convenience  ex- 
clusively of  passengers,  with  their  luggage  belonging  to  such 
passengers.     Now  what  is  the  object  here?     The  trustees  for 
the  benefit  of  the  public,  and  for  themselves,  were  to  be  at 
liberty  to  make  a  towing-path,  but  not  in  the  slightest  d^^ee  to 
interfere,  beyond  the  specified  line,  with  the  grounds  of  Blytluk 
wood.     Supposing  there  were  no  other  clause,  or  supposing  there 
were  nothing  about  fen<ung,  he  thought  it  would  be  a  mon- 
strous conclusion,  that  upon  the  assumption  that  there  was  a 
right  of  way  up  to  this  line,  to  pass  along  the  line,  and  to  go 
round  by  the  banks  of  the  Clyde  upon  the  north,  tliat  an  act 
of  Parliament  was  passed  authorising  the  making  a  towing* 
path,  which  by  a  side  wind  should  annihilate  the  right  of  the 
public  to  pass   where  they  had  from  time  immemorial  been 
in  the  habit  of  passing.     He,  the  lord  chancellor,  thought  that 
such  a  construction  would  be  an  extremely  forced  one,  and  that 
this  House,  and  every  court  of  justice,  would  be  astute  rather 
to  construe  it  in  any  other  way.    He  did  not  feel  himself  driven 
to  anything  like  astuteness,  as  he  only  took  the  words  as  he 
found  them.     The  act  by  no  means  provides  that  the  making  a 
towing-path  is  to  exclude  those  who  had  a  right  to  go  along 
there  from  continuing  to  do  so.   But  then,  it  is  said,  the  trustees 
were  to  make  the  towing-path  the  whole  way  up  to  the  Clyde ; 
and  if  you  make  it  entirely  up  to  the  Clyde  it  would  prevent 
anybody  coming  up  from  the  side.     He  thought  that  would  be 
a  most  forced  construction ;  and  to  him  it  was  quite  dear,  that 
it  was  not  contemplated  that  the  fence  should  exclude  any  one; 
for  it  was  expressly  provided  that  Mr.  Campbell  should,  for  the 
benefit  of  his  house  and  its  inhabitants,  have  the  use  of  this 
towing-path  and  landing-place  as  he  might  think  fit.     It  was, 
therefore,   evident,  some  access  was  contemplated  from  the 
grounds  into  some  part  of  this  towing-path.     Then  comes  the 
lOth  section  (the  one  calculated  to  raise  the  greatest  doubt)^ 
which  enacted  that  the  trustees  should  be  bound  and  obliged  to 
fence  and  inclose  the  towing-path  on  the  east  side,  along  its 
whole  extent,  from  time  to  time.     Now,  what  was  contended 
for  was  this,  that  if  that  is  to  be  construed  strictly,  there  must 
bo  a  fence  from  the  other  end,  all  the  way  up  to  the  river 
Clyde ;  and  that,  the  appellant's  counsel  say,  must  necessarily 
exclude  the  notion  of  any  body  coming  along  the  side  of  the 
river  Clyde  from  the  east,  and  going  thence  to  ^e  confluence  oT 
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the  two  riven.     He,  the  lord  chancellor^  would  say,  that  in  his 
opinion,  when  looking  at  the  nature  of  the  acts,  which  in  this 
ease  was  aolf  to  make  improvements,  as  between  the  trustees  of 
a  certain  navigation  and  the  owner  of  the  lands  to  be  affected 
by  that  navigation,  the  act  ought  not  to  be  construed  in  such  a 
way  as  to  annihUate  rights  of  the  public  which  never  came  into 
contemplation.     If  it  had  not  been  for  the  circumstances  to 
which  he  had  adverted,  he  should  have  been  of  opinion  that  they 
were  to  make  a  fence  that  should  not  prevent  parties  having  a 
right  of  way  still  going  along  it  in  some  convenient  mode.    The 
circnmstances  he  had  already  glanced  at  seemed  to  him  to  put 
this  matter  beyond  all  possible  doubt.     It  had  been  said  that 
the  wharf  they  were  to  make  could  only  be  used  by  persons 
eoming  in  vessels.  Now  the  act  provides,  ^'  that  Archibald  Camp- 
bell, his  heirs  and  successors,  shall  have  the  use  of  the  said  wharf 
in  common  with  others  entitled  to  use  the  same  as  a  place  of 
knding  and  embarkation  for  themselves,  and  all  other  persons 
rending  at  Blythswood  House,  or,  bondjidey  resorting  thereto  or 
coming  therefrom,  and  of  landing  and  embarking  their  luggage." 
If  the  contention  of  the  appellant  were  to  prevail  to  its  utmost 
extent,  Mr.  Campbell  never  could  have  the  benefit  of  the  landing- 
]^ftee,  or  of  the  wharf;  for  if  there  is  to  be  a  fence  the  whole  way 
from  the  south,  and  up  to  and  into  the  Clyde,  there  would  be  no 
possibility  of  his  getting  there.     It  is  quite  clear,  that  when  the 
legislature  said  that  the  trustees  were  to  make  a  fence,  they 
contemplated  a  fence  all  along,  so  far  as  that  could  be  made  con- 
ristently  with  existing  rights.     Certainly  it  must  be  qualified 
with  reference  to  the  right  given  to  Mn  Campbell ;  and,  having 
to  be  qualified  at  all,  the  reference  is  irresistible,  that  the  legis- 
ktare  never  meant  any  fence  to  be  made  to  interfere  with  rights 
of  way  to  which  that  fence  would  have  been  injurious.     It  ap- 
peared to  him,  therefore,  that  their  lordships  might  safely  come 
to  the  conclusion  that  this  act  of  Parliament  meant  to  leave  the 
rights  of  the  public  (if  rights  they  had)  over  the  grounds  of 
Blythswood  just  as  they  were,  and  did  not  mean  to  give  or  take 
away  any  right  whatever.     That  being  so,  then  their  lordships 
had  arrived  at  the  point,  whether  or  not  the  right  that  was  con- 
tended for  was  a  right  that  could  exist.     It  had  been  said  it 
could  not ;  that  there  was  no  such  right  known  to  the  law  as  the 
right  here  described,  because  it  was  not  described  as  a  right  of 
vay  from  one  public  place  to  another  public  place,  but  the  right 
<^f  way  firom  a  public  place  to  the  confluence  of  two  rivers.  Now 
It  bad  been  said  that  that  was  not  wliat  the  parties  meant  to 
^^>  nor  is  it  such  a  right  as  can  exist,  because  the  confluence  of 
^wo  rivers  would  not  necessarily  be  a  public  place.     He,  the 
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lord  chancellor,  should  have  been  extremely  sorrj  that  the  House 
should  have  felt  itself  bound  to  decide  this  question  upon  any 
such  trivial  and  technical  ground  as  that  argument  would  sug* 
gest.  But  he  was  of  opinion,  and  would  so  advbe  their  lord- 
ships, that  they  ought  not  to  listen  to  that  argument,  and  for  thb 
reason, — what  the  House  had  to  look  to  was.  Whether  the  issues 
directed  were  directed  in  such  a  form  as  might  raise  the  question, 
whether  or  no  there  was  a  good  right  of  way  ?  It  will  be  for 
the  respondents  to  make  out,  that  from  time  immemorial  there 
had  existed  a  public  path,  or  foot  road,  as  described  in  the  issue* 
Now,  supposing  that  the  point  of  confluence  of  the  two  rivers 
was  not  a  public  place,  still  the  respondents  may  have  been  en- 
titled to  a  public  right  of  way,  proceeding  in  that  direction 
up  to  what  itself  is  not  a  public  place,  but  yet  have  a  right 
to  go  on  to  the  public  place.  It  will  be  strictly  true  to 
say  that  they  have  a  right  of  way  from  the  place  in  question  up 
to  the  spot  in  question,  viz.  the  confluence  of  the  two  rivers. 
The  question,  therefore,  does  not  arise,  whether  the  confluence 
of  the  two  rivers  is,  or  is  not,  within  the  meaning  of  the  words 
'^  a  public  place,"  the  terminus  a  quoy  or  terminus  ad  guem^  mak- 
ing a  good  public  way.  The  question  is,  not  whether  these  de- 
fendants have  a  right  of  way  going  from  one  of  those  points  up 
to  the  other,  and  going  on  further ;  but  whether  they  are  en- 
titled to  a  right  of  way  which  traverses  that  line ;  and  that  may 
be  either  because  the  point  at  wliich  they  arrive  is  itself  a 
public  point,  constituting  a  good  terminus ;  or,  it  may  be,  that 
they  have  a  good  right  of  way  from  a  valid  terminus  a  quo 
going  up  to  the  point  in  question,  because  they  have  a  right  to 
go  further  on  to  a  good  terminus  ad  quem.  Upon  the  whole, 
therefore,  it  appeared  to  him,  the  lord  chancellor,  that  if  the 
issues  made  out  that  there  was  no  annihilation  of  a  right  of 
way,  if  a  right  of  way  did  exist,  notwithstanding  the  act  of  Par- 
liament, the  issues  were  properly  framed  to  raise  that  question* 
Judgment  of  the  Court  below  affirmed  with  costs. 
Solicitors,  Grahame,  IVeems  Sf  Grahame^  BJid  ConneU  ^  Hope. 
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RE  FINCH  AND  SHEPHEAKD.  Ju^^es. 

y^  May  3,  4.  &  9. 

iHIS  was  an  appeal  from  a  decision  of  the  Master  of  the  A  mortgagor 
Rolls,  whereby  he  dismissed  with  costs  a  petition  presented  by  pay°offamort- 
Mra.  Barton  for  the  taxation  of  a  solicitor's  bill  of  costs.     The  g^^ge  received 

A  "Tfc  11  •miii®°*  Saturday 

petitioner^  Anne  Barton,  was  the  sole  executrix  of  her  husband,  the  biU  of  costs, 
Bobert  Barton,  who  had  mortgaged  certain  leasehold  property  ^°^°/^f  ^® 
to  secure  the  payment  of  a  sum  of  700/.  and  interest.     The  mortgagee's 
mortgage  had  become  vested  in  John  George  King  and  Charles  ^  Jhe  wmie  ^ 
Shepheard^  a  solicitor.     The  petitioner  being  desirous  of  paying  time,  appointed 
off  the  mortgage,  and  taking  a  transfer  of  the  security  to  a  Monday  mom- 
trustee  for  herself,  the  draft  of  a  deed  of  transfer  was  prepared  ^°g ^^^  ^\^X 
and  approved  of  by  Messrs.  Finch  and  Shcpheard,  the  firm  of  day  appointed, 
which  the  said  Mr.  Shepheard  Vas  a  partner.     On  Saturday  the  an^  mte*^^^^ 
18th  of  December,  1852,  Messrs.  Finch  and  Shepheard  sent  to  and  lol.  on  ac- 
Mr.  Greatorex,  the  petitioner's  solicitor,  a  bill  of  costs  amount-  costs!  were  paid 
ing  to  18/.  14s.  2d.,  and  an  appointment  was  made  for  the  com-  and  received; 
pletion  of  the  business  on  the  following  Monday  morning.     The  gagee's  soiici"- 
first  item  in  this  bill  was  as  follows : — "  1842  to  1851.     Many  ^"  refused  to 
attendances  on  Mrs.  Barton  and  her  solicitor,  and  very  numerous  deeds  until  the 
letters  to  her  during  these  years  in  relation  to  this  matter,  51  55."  5^"^*?^^  ®^ 
On  Monday  the  20th  of  December,  the  managing  clerk  of  the  paid.    The 
petitioner's  solicitor  attended  at  Messrs.  Finch  and  Shephcard's  SSwds  paid 
office^  and  paid  to  Mr.  Charles  Shepheard  the  principal  and  the  balance  and 
interest  due  on  the  mortgage,  and  offered  the  sum  of  10/.  in  JeedsT^  A  ^ti- 
discharge  of  the  bill  of  costs.      Mr.  Shepheard  received  the  ^\^^  ^or  taxa- 
principal,  interest,  and  10/.  on  account  generally,  but  refused  on  the  ground' 
to  take  less  than  the  full  amount  in  discharge  of  his  bill,  and  ?^  pressure  and 
accordingly  retained  the  deeds,  stating  that  he  should  do  so  in  charges,  was 
respect  of  the  lien  he  had  for  the  balance  due.     In  the  afternoon  ^^^  ^'^ 
the  same  clerk  paid  the  balance  of  the  bill  and  received  the      statement 
deeds.     On  the  18th  of  February  last,  Mrs.  Barton  presented  a 
petition  for  the  taxation  of  the  bill,  alleging  that  there  were 
circumstances  of  pressure,  and  also  items  of  overcharge.     On 
the  15th  of  March,  the  Master  of  the  Rolls  dismissed  the  peti- 
tion with  costs. 

Mr.  Cory,  for  the  appeal,  contended  that  the  short  time  which  Argument 
elapsed  between  the  delivery  of  the  bill  and  the  appointment 
for  settlement — the  danger  in  which  Mrs.  Barton  was  placed,  of 
possibly  having  to  give  six  months'  notice  if  she  did  not  pay  the 
money  at  the  time  appointed — amounted  to  circumstances  of 
pressure  in  which  the  Court  would  allow  taxation  after  payment. 
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What  had  been  done  by  the  clerk  of  the  petitioner's  solicitor  in 
respect  of  the  payment  of  the  bill  did  in  fact  amount  to  a  pro- 
test. Several  items  in  the  bill  were  overcharges,  and  in  parti- 
cular the  first  item  could  not  be  sustained.  He  cited  In  re 
Ttyon  (a),  In  re  Wells  {b)y  Exp.  Wilkinson  {c)^  In  re  JElmslie  (d). 
In  re  Bennett  (c),  In  re  Jones.  (/) 

Mr.  R.  Palmer  and  Mr.  Batten  for  the  respondents.  There 
was  no  pressure  at  all  in  the  matter ;  the  payment  was  voluntary, 
and  no  protest  was  made.  Even  if  protest  had  been  made,  that 
alone  would  not  be  sufficient  to  justify  taxation  afler  payment. 
No  overcharge  had  been  proved  in  any  of  the  items  of  the 
bill.  They  referred  to  Re  Harrison  (^),  Re  Mash  (A),  and  Re 
Browne,  (i) 

Mr.  Cory  in  reply. 


Judgwient 
May  9, 


Lord  Justice  Knight  Bruce  said,  that  this  was  the  case  of 
a  petition  for  the  taxation  of  a  bill  of  costs  after  payment,  which 
the  Master  of  the  Rolls  had  dismissed  ;  the  total  amount  of  the 
bill  being  between  18i  and  19/.  The  payment  was  alleged  to 
have  been  made  under  pressure,  and  some  of  the  items  said  to 
be  objectionable,  were  pointed  out  But,  although  it  was  siud 
that  the  petitioner  was  so  advised,  and  that  she  offered  to  pay 
what  was  reasonable,  there  was  no  statement  in  the  affidavits 
that  any  one  of  the  charges  was  unjust  or  improper,  or  would  be 
taken  off  on  taxation,  or  that  the  bill  would  on  taxation  be  re* 
duced  to  10/.  His  lordship  was  of  opinion  that  the  whole  matter 
in  contest  was  not,  and  never  had  been,  so  much  as  9/»,  and  that 
the  presentation  of  the  original  petition  was  an  imprudent  act  on 
the  part  of  the  petitioner.  He  was  not  satisfied  that  the  pay- 
ment was  made  under  circumstances  of  pressure  ;  and  it  was  not 
made  without  professional  assistance.  There  was,  indeed,  a  re- 
fusal to  deliver  up  the  deeds,  except  on  full  payment  of  the 
costs ;  but  the  petitioner,  so  far  from  being  in  difficulty  or  embar- 
rassment, was  paying  off  a  mortgage  for  700/., 'although  she  did 
BO  in  the  form  of  taking  a  transfer  to  a  trustee  for  herself.  The 
mortgagees,  it  was  sdd,  might,  under  their  security,  have 
claimed  six  months'  interest,  or  six  months'  notice,  if^  the  money 
had  not  been  then  paid ;  but  thb  was  not  insisted  on.  On  the 
whole  it  was  much  too  doubtful  a  case  to  disturb  what  the  Master 
of  the  Rolls  had  done.     The  demands  of  justice  would,  his  lord- 
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ship  thought,  be  satisfied  hj  dismissing  the  appeal  with  costs         1853. 
not  exceeding  5/.     •  Re'ewT^ 

Shepueard. 

Lord  Justice  Turner  observed,  that  it  was  not  shown  that  Judgment 
the  mortgagees  would  not  have  been  entitled  to  six  months*  in- 
terest, and  that  the  petitioner  had  had  the  benefit  of  being  free 
firom  this  claim  by  the  payment  of  a  small  amount  of  costs.  The 
petitioner  by  paying  the  bill  had  gained  an  advantage;  and  she 
was  not  entitled  now,  by  taxation  of  the  bill,  to  undo  that.  The 
petition  and  affidavits  were  most  guardedly  prepared ;  and  the 
nature  of  the  objection  originally  taken  on  the  part  of  the  pe- 
titioner was  not  precisely  stated;  but  there  was  reason  to  believe 
that  it  was  not  that  the  charges  were  exorbitant,  but  that 
thqr  were  charges  which  the  petitioner  was  not  bound  to  pay  on 
a  transfer  of  the  mortgage.  Without  expressing  an  opinion  on 
this  pointy  there  was  another  which  was  quite  decisive  of  the 
case.  Special  circumstances  were  always  necessary  to  be  shown 
in  order  to  obtain  the  taxation  of  a  bill  of  costs  after  payment ; 
and  it  had  been  held  that,  whatever  other  special  circumstances 
might  exist,  it  must  at  least  be  proved  that  there  were  over- 
charges. In  the  present  case  the  statements  in  the  petition  as 
to  over-charges  were  vague ;  and  there  was  nothing  in  the  evi- 
dence to  show,  that  if  a  more  detailed  bill  than  that  delivered 
had  been  made  out,  the  result  would  have  been  different.  He 
ooDsidered  that  the  petition  must  be  dismissed. 
Solicitors,  Oreatarex  ;  —  Finch  8f  Shepheard. 
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GANN  V.  GKEGOKY. 

IHE  late  John  Thompson  made  his  will>  dated  the  2 
May  3.        March,  1843,  written  on  three  sheets  of  paper,  of  whic 
Lines  in  ink      second  sheet  was  as  follows  (a) :  — 

were  drawn 

T^m^  ^^  Upper  Half  of  the  Second  Sheet  of  Will. 

subBequenUy  to  BEQUESTS,    GRANTS,   GiPTS,   AND   ANNUITIES, 

the  1  Vict  c.  26.  ^  y  7  y 

The  Ecciesias-  To  my  most  unfortunate  niece  Marg*  Lebas  forty  poui 
granted  pro-  an :  for  and  during  her  life  on  condions  she  permits  her  La 
bate  in  fac-        deeds  remain  at  my  Bankers  and  that  Amos  Gan  receive 

simile  of  the  ^*         1    1       -•  •»*-      -r-n.     -r^i  1  •  1 

wiU  "with  aU    rents  at  3  p  C*  and  she  does  not  marry  to  M"  Ehz  Eldnc 
at^nY^^ter^'"  Midhurst  Thirty  pounds  p'  Ann^^/or  her  life  to  Fanny 
lineations,  and    brook  of  the  Same  place  twenty  pounds  pr  Ann™     To  the 

obliteration*  ^    j^ 

appearing  ^ 

thereon."    No    who  has  lost  both  arms  twenty  pounds  only  to  D*^  Hick 

evidence  was  j 

produced  as  to    poundS 

these  lines. —  Jefl&T 

presumption  To  Mary  Ganu  wife  of  Amos  Guun  one  hundred  p 
was,  that  they    ^q  Amos    Gbnn  for  his  receiving  all  my   rents   and  i 

were  made  "^ 

after  the  cxe-     3^  p  C*  or  and  fifty  pounds  at  the  end  of  tht 

cution  of  the 

will,  and  that  \ 

the  portion  in-    seveu  ycars  and  one  hundred  at  the  end  of  fourteen  shi 
themln^?"^'    and  5  p  C*  for  all  monies  paid  for  the  boy  in  clothing 
stand  as  part  of  gifts  be  to  include  all  other  charges  in  Agreements  also 
StatanenL      P*^^^^^  for  cvcry  housc  he  may  let  in  Town  and  one  poi] 
the  Country 

^  M 

To  my  trustees  Rich*  Mayne  Esq  and  Rev*  Webb  "^ 
for  buying  in  stock  twice  a  year  in  the  Bank  of  Englac 
pounds  each  for  such  trouble  and  also  Amos  Gann  one  ] 

receips 
and  as  all  drafts  will  be  drawn  in  the  name  of  Henry  Rol 

Amos  Shillings 

and  A  Gann  Twelve  p  C*  on  money  so  received  the  sam< 

per 
to  Henry  Robinson  Trusting  it  will  am*  to  ten  pounds 
not  to  allow  that  sum  and  if  the  boys  turn  good  to  be 
where  they  now  are  and  after  sent  to  some  highly  respe< 
married  clergyman  for  a  term  of  two  or  three  years  but  nc 
than  twenty  or  thirty  mils  of  London  their  clothing  and 
matters  I  must  leave  to  my  trustees  Ana  Gann  who  - 
their  guardian  to  John  Gann]and  Louisa  ten  pounds  for  mou 

(a)  The  words  printed  in  italics  were  written  in  pencil  in  the  o 
will ;  and  lines  in  ink  were  drawn  diagonally  across  certain  parts  of  i 
set  out  in  this  and  the  following  page. . 
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LovotT  Half  of  the  Second  Sheet  of  WilU 

To  my  trusty  good  coachman  James  Tomklns  mj   small 

and  Hone 
BroQgfaam  ray  Cabb  a  and  all  the  Harness  and  oats  and  what 
remiuns  in  the  stable  and  also  to  him  and  his  wife  twenty  pounds 
p'  ann™  during  their  Life  or  the  survivor  and  to  reside  in  my 
House  till  it  is  lett 

That  my  trustees  with  M^Gann's  assistance  do  lett  it  on 
sach  terms  as  they  may  think  proper  and  grant  a  lease  under 
the  14  years  of  the  Prion/  An  inventory  to  be  taken  and 
given  to  the  lessee  of  all  the  furniture  inside  and  outside  the 

not  to  let  when  the  are  possible 
house  Expect  a  children  if  you  can  and  there  be  great  care 
in  the  covenants  clauses  &cany  Lawyer  employed  not  to  charge 
for  advice  and  attendances  and  should  he  bring  any  action  or 
suit  in  the  Court  of  Chancery  and  loose  the  cause  for  his 
trouble  I  leave  to  M'  Gann  and  should  any  difference  arise 
touching  the  meaning  of  this  my  will  and  for  their  executing 

for 
leases,  then  and  in  the  case  no  one  shall  be  answerable  to  each 
other  by  bonds  given  them  for  their  security 
To  M"  Kempshead  twenty  pounds  p'^  ann™  paid  quarterly, 
all  other  grants  and  gifts  to  be  paid  about  the  half  quarter  day 
14  Feb^  and  14  Aug^  in  half  yearly  payments  all  my  deeds  and 
papers  to  be  kept  at  my  bankers  Under  the  key  of  H.  Robin- 
son not  be  removed  unless  to  prove  Title  I  give  all  my  valu- 
able curiosities  to  Her  Gracious  Majesty  as  an  Heir  loom  to 

and  appoint  my  trustee  Amos  Gann  to  see  that 
Windsor  all  other  old  carvings  &c  to  be  sold  by  auction  by 
to  Mary  Gann  fifteen  pounds  p'  ann*"  during  her  life  payd 
half  yearly     I  direct  that  two  hundred  pounds  may  remain  at 
my  bankers. 


1853. 

' r— ' 

Gann 

V. 

Gbeoobt. 
Stutemetit, 


The  will  was  signed  by  the  testator  in  ink,  and  attested  by 
two  witnesses  in  pencil.  The  testator  died  on  the  6  th  March^ 
1843. 

After  some  litigation  in  the  Ecclesiastical  Court  as  to  the 
validity  of  the  above  will,  and  whether  that,  or  another  will  of 
prior  date,  was  the  last  will  and  testament  of  the  testator,  the 
Prerogative  Court  of  Canterbury  directed  that  probate  of  the 
will  of  the  7th  March,  1843,  should  issue  ^^  with  all  erasures, 
alterations,  interlineations,  and  obliterations  appearing  thereon ;" 
and  on  the  16th  March,  1847,  letters  of  administration  with  the 
will  annexed  were  granted  to  the 'testator's  niece,  Margaret 


lU 
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GAMir 

V, 

Orbgort« 


Argument 
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Gregory  (previously  Margaret  Le  Bas),  who  was  then  tl 
but  is  now  the  widow,  of  Barnard  Gregory  deceased. 

The  plaintiflTs  in  the  present  siiit,  which  was  institi 
May,  1849,  were  those  legatees  only  whose  names  w< 
struck  out  by  the  cross  lines,  and  the  object  of  the  bill 
obtain  payment  of  their  legacies. 

Upon  the  hearing  of  the  cause  on  the  15th  July, 
Vice-Chancellor  Knight  Bruce  made  the  usual  decree  ii 
by  legatees. 

On  the  proceedings  before  the  master  a  witness  ^ 
amined  on  behalf  of  the  legatees  (imder  protest  from  th( 
nistratrix)  for  the  purpose  of  showing  when  the  cross  lint 
made  by  the  testator.  This  witness  had  been  fully  ex 
in  the  Ecclesifistical  Court  before  probate  was  granted 
master  reported  in  favour  of  aU  the  legacies  included  wit 
cross  lines,  and  to  this  report  exceptions  were  now  taken 
administratrix. 

Mr.  Murray  (with  whom  was  Mr.  Bacon)  supported 
ceptions.  The  question,  whether  the  bequests  within  tl 
lines  Were  to  stand  or  not  was  a  question  of  construct io 
these  lines  could  not  be  regarded  in  any  other  light  i 
having  been  used  by  the  testator  for  the  purpose  of  cai 
what  he  had  written  on  account  of  its  being,  what  it  a] 
by  the  document  itself  to  be,  unintelligible  and  absur 
question  could  be  raised  in  this  Court  as  to  the  time  whe 
cross  lines  were  made.  That  question  was  concluded 
Ecclesiastical  Court  having  granted  probate  ^^  with  all  ei 
alterations,  interlineations,  and  obliterations  appearing  th 
which  showed  that  the  learned  judge  (Sir  H.  Jenner  Fu 
sidered  them  to  have  been  made  before  the  will  was  es 
Otherwise,  not  being  attested  in  the  margin,  pursuant 
21st  section  of  the  1  Vict.  c.  26.,  he  would  have  disr^ 
them  altogether,  and  probate  would  have  issued  of  the 
originally  written  without  the  cross  lines.  This  Court, 
fore,  had  to  construe  the  probate  copy  of  the  will  as 
stood,  and  could  not  disregard  the  cross  lines,  or  give  an; 
meaning  to  them  than  the  one  contended  for.  Cot 
Bockett  {a)  merely  decided  that,  in  the  absence  of  all  e 
as  io  the  time  when  obliterations  were  made  in  a  wil 
after  the  recent  act,  and  not  attested,  probate  would  i 
the  will  as  originally  written  without  the  obliterations^ 
fact,  proved  the  case  made  by  the  exceptant ;  namely, 
the  preeeat  oase^  probate  would  have  issued  in  the  same 


(a)  Moore,  P.  C.  C.  419. 
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the  learned  judge  ia  the  Ecclesiastical  Court  had  not  been 
satisfied  by  the  evidence  before  him,  that  the  lines  had  been 
made  by  the  testator  before  execution.  This,  moreover,  ap-' 
peared  by  passages  from  the  judgment  of  Sir  H,  J.  Fust^  upon 
the  hearing  of  the  case.  Mr.  Murray  then  read  passages  from 
that  judgment. 

Mr.  Wigram  And  Mr.  Berkeley  for  the  plaintiffs,  in  support  of 
the  master's  report.  The  first  point  was,  whether  the  Eccle- 
riastical  Court  was  to  be  considered  as  having  decided  the  ques- 
tion, that  the  cancelled  portions  were  to  be  taken  as  parts  of  the 
will.  If  that  court  had  intended  that  they  should  form  no  part 
of  the  will,  it  would  have  omitted  them  from  the  probate.  If, 
2ndly,  the  Ecclesiastical  Court  had  left  it  to  this  court  to  say 
when  the  lines  were  drawn,  the  burden  of  proving  that  they 
were  drawn  prior  to  the  execution  of  the  will  lay  on  the  de- 
fendant. But  there  was  no  evidence  to  show  when  they  were 
drawn,  and  in  the  absence  of  any  such  evidence  the  presump- 
tion of  law  was,  that  they  were  drawn  after  the  execution  and 
attestation  of  the  will;  Cooper  v.  Bockett  (a);  and  if  presumed 
to  be  drawn  after  the  execution  and  attestation,  they  could  not, 
under  the  2l8t  section  of  the  1st  Vict.  c.  26.,  have  any  operation, 
as  they  were  not  executed  in  the  manner  required  by  that  seo- 
tion.     They  alsa  cited  Martins  v.  Gardiner,  {h) 

Mr.  Murray^  in  reply,  cited  Mence  v.  Mence  (c)  and  Francis 
V.  Orover.  (d) 
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Gann 
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Argument 


Thb  Yice-Chancellor  said  that  this  was  a  very  extraordi- 
nary case,  and  that  it  would  have  caused  him  great  difficulty  if 
his  task  had  not  been  very  much  relieved  by  the  decision  of  the 
Privy  Council  in   Cooper  v.  Bockett,  which  had  concluded  the 
qnestion.    The  testator,  in  the  second  page  of  his  will,  had  drawn 
lioes  across  it,  and  the  parts  through  which  the  lines  were 
drawn  were  not  executed  and  attested  in  the  manner  required 
hj  the  2l8t  section  of  the  1st  Yict.  c  26.,  nor  was  there  evi- 
dence to  show  that  the  lines  were  drawn  before  the  execution 
ind  attestation  of  the  will.     This  raised  the  question  that  had 
occorred  as  to  what,  in  the  absence  of  evidence  on  the  subject, 
was  the  presumption  of  law  respecting  the  period  at  which  these 
lines  were  made.     The  decision  in  Cooper  v.  Bockett  was,  that, 
in  the  absence  of  evidence  on  the  subject,  they  must  be  presumed 
to  have  been  made  after  the  execution  of  the  will.     That  was 
^tted  to  be  the  law  by  the  counsel  who  appeared  in  support 
<^the  exoeptiona.     But  it  was  said  that  the  Ecclesiastical  Court 


Judgment. 


(a)  4  Moore,  P.  C.  C.  419. 
[()  8  Sim.  73. 


S: 


c)  18  Ves.  848. 

d)  6  Hare,  39. 
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1853.  had  granted  probate  in  such  a  way  as  to  have  concluded  the 
question  and  to  have  determined  that  the  words  across  which 
lines  had  been  drawn  were  not  to  be  taken  as  part  of  the  will, 
and  that  the  lines  had  been  drawn  before  the  execution  and 
attestation  of  the  will.  He  found  no  just  reason  for  thinking 
that  the  Ecclesiastical  Court  granted  probate  on  any  sucb 
ground.  Standing  as  part  of  the  probate,  he  thought  that 
court  had  granted  probate  without  deciding  the  question  that 
these  marks  were  made  before  execution  and  attestation ;  and  it 
was  plain  to  his  mind,  that  if  the  Ecclesiastical  Court  had  so 
decided,  there  ought  to  have  been  a  total  omission  in  the  probate 
of  the  parts  of  the  will  across  which  lines  had  been  drawn.  He 
thought  the  question  was  lefl  open  to  the  construction  of  this 
court,  and  he  could  not  hold  that  the  lines  had  been  drawn  in 
such  a  way  as  to  have  amounted  to  an  attestation.  His  opinion 
was,  that  the  view  of  the  master  was  right,  and  the  exceptions 
must  therefore  be  overruled. 
Solicitors,  Hodgson  ;    Webber. 


Tiovuc  CouBT.  DYNE  V.  CUSTOB ADIE. 

April  28  &  29. 

Bj  articles  J3Y  articles  of  agreement,  made  on  the  marriage  of  Nicholas 

marriage,  a  Woollett  and  Mary  Elizabeth  Fitzhugh,  bearing  date  the  27th 

power  of  ap-  July,  1795,  a  general  power  of  appointment  was  reserved  to  M.  R 

reserved  to  A.  Fitzhugh.  Mr.  Woollctt  died  in  1802,  and  in  1808  Mrs.  Woollett 

hosW^Md^*^  married  Thomas  Abemethie.     By  the  settlement  made  on  the 

married  again,  marriage  Mrs.  Abernethie  became  absolutely  entitled  in  default  of 

secon^mar-  issuc.  Soon  after  this  marriage  it  transpired  that  Mrs.  Abernethie, 

riage,  A.  and  in  the  year  1800,  and  during  the  life  of  her  late  husband  Mr. 

executed  a  WooUett,  had  executed  the  power  of  appointment  reserved  to 

^ro^iM  whih  ^®^  ^y  ^^^  articles  of  1795,  in  favour  of  the  children  of  Mr. 

recited  the  exe-  Woollett  by  his  former  wife,  and  had  after  his  death  destroyed 

cuuonofthe  ^j^^  deed.     Disputes  having  arisen  a  deed  of  compromise  was 

pointmentby  executed  in  1813  by  Mr.  and  Mrs.  Abernethie,  and  the  other 

timeof  her  first  P^^^^s  interested,  whereby  it  was  agreed  that,  in  the  event  of 

husband,  and  the  death  of  Mrs.  Abemethie  without  issue,  the  settled  property 

destraction^of  should  go  to  the  children  of  Mr.  Woollett.    This  deed  set  out  at 

the  deed  imme-  length  the  appointment  of  1800,  and  contained  a  recital  of  its 

his  death.  The  subsequent  destruction  by  herself  immediately  after  the  death  of 

original  dn^  ]^f p.  WooUctt     Mrs.  Abernethie  survived  her  husband,  and 

of  the  appomt- 

ment  was  found 

in  the  solicitor's  office,  and  his  bill  of  costs,  which,  liowerer,  contained  no  charge  for  attending  the 

execution  of  the  deed. 

Held,  that  though  the  deed  of  compromise  would  not  affect  her  rights,  yet,  that  after  the  lapse 
of  forty  years,  the  recital  was  sufficient  eridence  of  the  execution  of  the  power  as  against  those 
claiming  under  A.*8  wilL 
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died  without  issue  in  1848,  having  made  a  will  in  favour  of  her 
niece. 

In  1849  a  bill  was  filed  praying  for  a  declaration  of  the  lights 
of  the  parties.  On  a  reference  the  master  was  directed  to  in- 
quire whether  Mrs.  Abemethie  had  executed  the  power^  and,  if 
80,  whether  the  deed  of  appointment  had  been  destroyed.  The 
master  found  that  the  original  draft  of  an  indenture,  purporting 
to  be  an  appointment  by  Mrs.  Abemethie,  had  been  found 
amongst  the  papers  of  Mr.  Hinde,  a  solicitor,  who  was  then 
dead,  and  who  prepared  the  deed  of  appointment :  that  there 
had  been  also  found  the  draft  by  Mr.  Hinde's  bill  of  costs  for 
preparing  the  deed  of  appointment :  that  after  the  decease  of 
her  then  husband  Mrs.  Abemethie  had  destroyed  the  deed  of 
appointment. 

To  this  report  exceptions  were  taken  by  the  party  entitled 
under  Mrs.  Abcmethie's  will. 

Mr.  Lloyd  and  Mr.  Metcalfe  in  support  of  the  exceptions. 
The  master  was  wrong.  It  did  not  appear  by  the  evidence  laid 
before  him  that  Mrs.  Abemethie  ever  executed  any  deed  of  ap« 
pointment.  The  appointment  recited  in  the  deed  of  compromise 
differed  from  the  draft  found  in  Mr.  Hinde*s  office.  The  bill  of 
costs  contained  no  charge  for  attending  execution,  as  was  the 
case  in  Skipioith  v.  Shirley,  (a)  Execution  could  not  be  pre* 
sumed.  The  deed  of  compromise  was  executed  by  Mrs.  Abcr- 
nethie,  at  a  time  when  she  was  under  marital  control,  and  it 
could  not  affect  her  rights;  neither  could  the  recital  therein 
contmned  of  her  having  executed  and  afterwards  destroyed  the 
deed  of  appointment  be  used  as  evidence  against  her.  The  re- 
cital was  similar  to  the  answer  of  a  married  woman  to  a  bill 
which  could  not  be  read ;  nor  would  it  bind  her  after  her  hus- 
band's death. 

&Ir.  Gkuse  and  Mr.  Greene  for  the  children  of  Mr.  WooUett 
were  not  called  on. 

Mr.  Baundell  Palmer  for  the  trustee. 


1853. 


Dtne 

V. 
CUSTOBADIB. 

Statement 


Argument. 


The  Master  of  the  Rolls.  For  the  decision  of  the  qucs* 

tioQ  upon  these  exceptions  it  is  not  necessary  for  me  to  consider 

whether  the  settlement  on  the  marriage  of  Mr.  Abemethie  and 

his  wife  affected  the  power  of  appointment  contaiued  in  the  deed 

of  1795.    The  reference  to  the  master  was  for  the  purpose  of 

inquiring,  whether  the  appointment  under  the  articles  had  been 

executed.     There  is  evidence  to  satisfy  me  that  such  a  deed  was 

prepared  by  the  solicitor ;  and,  if  executed,  certain  persons,  alive 

Ui  1813,  acquired  a  right  under  it,  and  they  enter  into  an  ar- 


Judgment 


(a)  11  Yes.  64. 
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Dtns 

V. 
CUSTOBADIB. 

Judgment 


rangement  with  Mr.  and  Mrs.  Abemethie.  In  that  deed  of 
arraDgement  the  fact  is  recited  of  such  a  deed  of  appointment 
having  been  executed,  and  after  the  death  of  Mr.  Abemethie 
destroyed  by  Mrs.  Abemetbie.  If  Mrs.  Abemethie  had  been 
unmarried  at  the  date  of  the  deed  of  arrangement  it  would  be  im* 
possible  to  say  that,  after  forty  years,  the  recitab  were  not  bind« 
ing  as  against  her.  But  it  has  been  argued,  that  where  a  husband 
and  wife  do  an  act,  such  act  must  be  considered  the  act  of  the 
husband ;  and  the  rule  is  so  with  regard  to  joint  answers.  The 
wife  is  not  bound,  though  she  swear  positively  as  to  a  fact.  I 
should  feel  disposed  to  treat  in  a  similar  manner  a  deed  executed 
by  a  husband  and  wife.  It  would  not  bind  her  rights.  But  I 
inust  look  not  only  at  the  effect  of  the  deed  as  to  the  rights  of 
the  parties,  but  also  at  its  effect  as  a  matter  of  evidence.  I 
think  the  fact  of  the  solicitor's  bill,  and  the  draft  of  the  deed, 
and  the  fact  that  Mrs.  Abemethie  had  admitted  she  had  exe- 
cuted, and  afterwards  destroyed  the  deed,  ought  to  be  received 
as  evidence,  though  it  was  open  to  be  rebutted.  If  there  was 
any  reason  to  suppose  the  deed  had  been  executed  under  the  in- 
fluence of  her  husband,  further  inquiries  might  be  necessary,  but 
it  was  not  so.  Having  averred  she  had  executed  the  deed,  and 
destroyed  it,  after  a  lapse  of  forty  years,  I  cannot  come  to  the 
conclusion  that  such  evidence  is  not  suflScient.  I  am  of  opinion 
the  master  has  come  to  a  right  conclusion,  and  the  exceptions 
must  be  disallowed. 

Solicitors,  James  &f  Son ;  Dobinson  Sf  Geare  ;  Dodd;   Grueber 
^  BowselL 


Vice 
Chancellor 

Aprl^lzs.  ^^  ^^^  MATTER  OF  LANGHAM'S  WH.L. 

2^'ml  Maria  LANGHAM,  by  her  will,  dated  the  26th  of  Scp- 
cSred"b^  Ae  *®°^''^^''>  1792,  gave  to  trastees  all  her  shares,  interest,  and  stock, 
private  act  to  in  all  or  any  government  or  other  public  funds  or  securities, 
property^d  ^^^  ^^'  ^^^  monies  and  securities  for  money  whatsoever,  upon 
transmissible  as  trust  for  payment  of  the  legacies  therein  mentioned ;  and  in 
subse<^nt  a<^  Certain  events  (which  happened)  she  gave  the  monies,  shares,  and 
power  is  given  stocks,  thus ;  one-half  part  to  the  charity  for  the  relief  of  widows 
bj  mortgage,  ^^^  orphans  of  poor  clergymen  within  the  diocese  of  Peter- 
^  ^n  S^^Tli  borough  ;  one-eighth  part  to  the  Female  Orphan  Asylum ;  one- 
andonthe  eighth  part  to  the  Magdalen  Hospital  in  8t  George's  Fields; 
Hdd^^tf"  *^^  ^^^  remaining  fourth  part  to  the  Infirmary  at  Northampton, 
gift  of  the         * 

shares  to  a  chari^  is  not  void  within  the  Mortmain  Act,  but  that  a  gift  of  a  sum  secured  by  mort- 
gage of  the  toUs  IS  void  under  that  act 


THE  EQUITY  BEPOBTS. 

At  the  death  of  thie  tcBtatriz  she  waa  poasesBecl,  among  other 
moniea  and  securities  for  money,  of  a  mortgage  upon  the  tolls  of 
the  Oxford  Canal  Navigation  Company  for  the  sum  of  1000/.  and 
3iV%  diares  in  the  same  company.  The  trustees  had  paid  the 
trast  funds  into  court  under  the  Trustee  Belief  Act,  and  the  case 
BOW  came  on  upon  a  petition  presented  by  the  treasurers  of  the  two 
charities  most  largely  interested,  for  payment  of  the  funds  out  of 
court  to  the  several  charities  according  to  their  respective  rights. 

The  question  raised  was,  whether  the  bequest  was  void  as  to 
the  shares  of  the  Canal  Company  and  the  mortgage  of  the  tolls, 
or  either  of  them,  under  the  Mortmain  Act  (9  Geo.  2.  c  36.)  ? 

The  Oxford  Canal  Navigation  Company  was  incorporated  by 
in  act  (9  Geo.  3.  c.  70.  private,  not  printed),  which  enacted,  that 
for  the  purpose  of  carrying  the  undertaking  into  effect,  it  should 
be  lawful  for  the  company  to  raise  a  competent  sum,  not  exceed- 
ing  150,000/.  in  the  whole,  to  be  divided  into  1500  equal  parts 
or  shares,  which  should  be  vested  in  the  several  persons  therein- 
before described,  and  their  several  and  respective  executors,  ad- 
ministrators, and  assigns,  proportionable  to  the  sum  they  and 
each  of  them  should  severally  subscribe,  and  that  all  and  every 
of  the  said  shares  should  be  deemed  to  be  personal  estate  and 
transmissible  as  such,  and  not  of  the  nature  of  real  property. 
By  15  Geo.  3.  c.  9.  power  was  given  to  the  company  to  borrow 
and  take  up  at  interest  any  sum  or  sums  of  money  not  exceeding 
70,0OOL  on  the  credit  of  the  said  navigation  and  undertaking 
IS  to  them  should  seem  meet,  and  to  assign  over  the  said  naviga- 
tion, undertaking,  and  premises,  and  all  such  tolls,  rates,  and 
duties,  as  were  vested  in  them  by  virtue  of  the  said  recited  act, 
or  any  part  thereof,  as  a  security  for  any  sum  to  be  borrowed, 
with  interest,  to  such  person  or  persons,  or  their  heirs,  who 
should  advance  the  same  under  the  common  seal  of  the  said 
company^  by  the  following  words  of  assignment,  or  by  any 
other  words  to  the  same  effect:  —  "  By  virtue  of  an  act  made^ 
&c,  we  tl^e  company  of  proprietors  of  the  said  navigation,  in- 
corporated by  and  under  the  said  act  of,  &c.,  in  consideration 

of  the  sum  of  £ of  lawful  British  money  to  us  in  hand, 

pud  by ,  do  assign  unto  the  said ,  his  executors,  ad- 

Qunistrators,  and  assigns,  all  and  singular  the  tolls,  rates,  and 
dufies,  vested  in  us  by  virtue  of  the  said  recited  act,  and  also 
tbe  Slid  navigation,  undertaking,  and  premises,  and  all  the 
^te,  right,  title,  and  interest  of  the  said  company  of  pro- 
prietors in  and  to  the  same ;  To  hold  unto  the  said ,  his 

^ecutors,  administrators,  and  assigns,  until  the  said  sum  of 
£- — ,  together  with  interest  for  the  saine  after  the  rate  of 
^ per  cent,  per  annum  shall  be  repaid." 
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Argummt 


The  10002.  was  secured  by  a  mortgage  in  that  fonxu 

Mr*  Rolt  and  Mr.  Shapter  appeared  in  support  of  the  petition^ 
and  contended  that  the  question  as  to  the  shares  was  concluded 
by  the  authorities^  and  could  not  now  be  raised*!  All  the 
cases  were  collected  in  Myers  v.  Perigah  {a)  [Mr.  Bailey^ 
who  appeared  for  the  next  of  kin,  gave  up  the  claim  to  the 
shares.]  Then,  as  to  the  mortgage  of  the  tolls,  that  must  be 
treated  as  bein«:  of  the  same  character  as  the  shares*  In  Walker 
V.  Milne  (b)  a  similar  security  was  held  to  be  pure  personal  es- 
tate ;  and,  independently  of  authority,  it  was  impossible  to  dis- 
tinguish between  the  shares  which  are  the  surplus  of  the  tolls 
after  payment  of  expenses  and  the  tolls  themselyes.  How 
could  it  be  said  that  the  fruit  was  one  thing  and  the  tree  an- 
other ?  Ashton  y.  Lord  Langdale  (c),  which  at  first  appears  to 
make  against  the  petitioners,  is  not  in  accordance  with  the  de- 
cision in  Walker  y.  Milne^  and  cannot  be  reconciled  with  it. 
\^The  Vice- Chancellor  referred  to  Bliffh  y.  Brent (d)  as  one  of 
the  earliest  cases  in  which  the  nature  of  shares  in  joint  stock 
companies  had  been  considered.]  In  that  case  it  was  held,  that 
real  property,  held  for  the  purposes  of  a  trading  company,  was 
in  equity  to  be  deemed  of  the  nature  of  personal  estate*  In 
Doe  y.  Hawkins  (e)  Paiteson  J.  says,  "  I  doubt  whether  mort* 
gages  were  at  all  within  the  contemplation  of  the  legislature  in 
passing  stat.  9  Geo.  2*  c.  36."  In  Doe  dem.  Wt/att  y.  St  Helen's 
and  Runcorn  Gap  Railway  Company  (/),  where  a  railway  com- 
pany were  authorised  to  assign  the  undertaking  and  all  rates 
and  tolls  to  a  mortgagee,  it  was  held  that  the  mortgagee  acquired 
no  title  to  the  land,  and  could  not  bring  ejectment ;  and  Lord 
Denman  said,  *  I  cannot  find  that  the  land  is  demised.' "  [  The 
Vice- Chancellor.  A  rent-charge  is  within  the  Statute  of  Mort- 
main ;  but  ejectment  will  not  lie.] 

Mr.  Bagallay  and  Mr.  Pirie  appeared  for  the  other  charities. 

Mr.  Bailey  and  Mr.  Nelson,  for  the  personal  rcpresentatiyes, 
relied  upon  the  authority  of  Walker  y.  Milne,  (g) 

Mr.  Elderton  appeared  for  other  parties  interested. 


Jwdgmint 


The  Vice-chancellor  said  he  had  to  determine  between 
the  conflicting  decisions  of  Lord  Langdale  in  Walker  y.  Milne 
and  Vice-Chancellor  Knight  Bruce  in  Ashton  y*  Lord  Lang-- 
dale;  but  the  former  case  was  brought  under  the  notice  of 
the  Yice-Chancellor  when  he  decided  the  latter  case.    He  felt 
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himself  bound,  therefore,  to  follow  that  decision,  and  more  ec^pe- 
dallj  as  it  accorded  with  his  own  opinion.  The  present  was 
not  like  the  case  of  March  y.  The  Attorney  General  {a)^  in  which 
it  was  attempted  to  bring  policies  of  assurance  within  the  Sta- 
tute of  Mortmain,  on  the  ground  that  the  assurance  company 
had  the  power  and  were  in  the  habit  of  investing  money  on 
mortgage.  In  that  case  the  primary  right  of  the  policy  holder 
was  against  the  funds  of  the  company,  and  not  in  the  mortgages ; 
but  when  a  charge  on  tolls  was  created,  the  primary  right  of  the 
person  entitled  to  the  charge  was  to  the  tolls  which  issued  out 
of  land.  On  the  other  hand,  a  shareholder  could  not  appro- 
priate any  part  of  the  tolls  as  such ;  he  was  only  entitled  to  a 
certain  money  payment  The  corporate  body  only  had  the 
power  of  dealing  with  the  tolls ;  and  by  the  act  of  Parliament 
that  body  had  the  power  of  handiug  over  its  right  in  the  tolls  to 
a  third  party ;  and  this  right  was  a  direct  interest  in  land.  The 
decree  would,  therefore,  be  to  declare  the  canal  shares  be- 
queathed to  the  charities  to  be  pure  personalty,  but  the  mortgage 
of  the  tolls  to  savour  of  realty.  Costs  to  be  paid  out  of  the 
estate.  The  legacies  and  costs  to  be  treated  as  having  been  paid 
rateably  out  of  pure  personalty  and  personaltj^  savouring  of 
realty ;  the  residue  of  the  pure  personalty  to  be  paid  to  the 
diarities,  and  that  of  the  personalty  savouring  of  realty  to  be 
paid  to  the  next  of  kin. 

Solicitors,  Brundrett  §•  Co. ;  Oeo.^Booth'j  Risley;  and  C.  G. 
Jones. 
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RE  BRANDIES'  PATENT. 

1  HIS  was  an  application  by  petition  to  discharge  an  objec- 
tion filed  against  the  sealing  of  a  patent  to  the  petitioner,  Mr. 
Joseph  Brandies,  for  an  invention  for  an  improvement  in  the 
manufieuiture  of  refined  sugar  and  saccharine  solutions.  The  ob- 
jection had  been  filed  by  a  Mr.  Hills,  who  claimed  to  be  the 
oriiginal  inventor  of  the  improvement,  or,  at  least,  that  it  was 
a  joint  invention. 

In  an  early  part  of  the  argument  the  lord  chancellor  inti- 
mated an  opinion  that  as  the  only  question  was,  whether  on  a 
particolar  day  the  discovery  of  the  invention  was  not  made  by 
one  of  two  parties  who  had  previously  been  in  partnership 
together  as  sugar  refiners,  a  compromise  should  be  effected, 

£Q.— TOL.  I.  K 
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185S.  The  SoUeUor  General,  Mr,  Prior  and  Mr.  Waster  for  the 

H.^:;;;^  petitioner. 
Patbmt.  Mr.  RoU  fuid  Mr.  Bmdmarsh  for  the  respondents  stated,  that 

Argument  although  the  kte  attomey  general  had  reported  in  favour  of  the 
petitioners,  the  present  attorney  general  bad  allowed  the  patent 
to  Mr.  Hills  to  be  sealed. 

On  the  23rd  May  the  parties  said  they  had  come  to  a  com* 
promise,  and  the  terms  of  the  order  made  on  the  petition  wer^ 
that 

The  deed  of  catnpromiee  which  had  been  prepared  between  the 
parties  should  be  settled  by  the  junior  conveyancing  counsel  of  the 
courts  if  the  parties  differed  about  the  same.  The  terms  of  the 
deed  to  be  embodied  in  the  order.  The  patent  to  the  petitioner 
to  be  forthwith  sealed,  and  to  bear  date  from  the]  1st  October 
last,  and  the  specification  to  be  fUed  within  one  month  from  this 
day. 

Solicitors,  Tatham,  Upton  ^  Co.;  and  Shield  ^  Co. 
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Where  a  party 
defendant, 
being  in- 
terested in  a 
fund,  the  sub- 
ject- matter  of 
the  suit  dies, 
the  Court  will 
proceed  with- 
out a  repre- 
8entative,under 
the  Chancery 
Practice 
Amendment 
Act 


COX  t;.  TAYLOR. 

Mr.  ELDERTON  asked  for  leave  to  prosecute  the  suit 
without  a  personal  representative  under  the  44th  section  of  the 
Chancery  Practice  Amendment  Act.  The  plaintifiPs  were  bene* 
ficially  interested  in  a  sum  of  money  in  the  hands  of  trustees. 
Some  of  the  defendants  were  interested  in  the  same  manner. 
One  of  them,  however,  had  died,  pending  the  suit,  in  very  poor 
circumstances,  leaving  a  husband  surviving,  who  was  entitied  to 
administer,  but  he  was  a  mere  day  labourer. 

The  Vice-Chancellor.  This  is  the  sort  of  case  to  which 
I  think  the  section  was  intended  to  apply,  still  leaving  the  ap- 
plication to  the  discretion  of  the  Court.  The  interest  of  the 
parties  are  the  same.  You  must  have  an  affidavit  showing  that 
there  is  no  personal  representative. 

Solicitor,  Norcutt 
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JENKINS  V.  BOBERTSON. 


1853. 


1  HIS  was  a  smt  for  the  administration  of  the  estate  of  James  vick 

Robertson.    The  master's  report  stated  that  there  were  specialty  ^hancellor 

debts  which,  with  interest,  amounted  to  6741?.,  and  simple  con-  April  26. 

tract  debts  amounting  to  the  sum  of  25727.     The  personal  Whereatmstee 

estate  was  smaU,  and  the  real  estate  insuflScient  for  the  dis-  ^^  not  exe- 

_  ,  cuted  the  tmst 

chai^  of  the  specialty  debts.     As  far  as  regarded  the  real  deed,  a  misap- 
estate,  Koberteon  appeared  to  have  died  intestate.     The  spe-  tZtln%^' 
oalty   debts  were,  for  the  most  part,  liabilities  incurred   by  will  not  consti- 
Robertson  in  the  capadty  of  trustee,  he  having  misappropriated  ^  trw/rspe- 
the  trust  funds.     The  master  had  allowed  the  pontiff's  clidm  <^^^7  creditor 

of  the  tiTDfit^ft.. 

IS  a  specialty  debt,  being  a  sum  of  79421,  the  produce  of  the  The  words 
ttle  of  a  property  conveyed  to  Kobertson  by  a  trust  deed  of  the  *'^*!!^^'^" 
8th  April,  1844,  on  certain  trusts  therein  specified.     Robert-  create  a  con- 
son,  being  a  solicitor,  prepared  the  deed,  and  procured  it  to  be  ^^^^^d 
executed  by  all  thd  other  parties,  he  himself  ndt  having  exe-  cestuique  trust. 
cnted,  but  having  acted  under  the  trusts.     There  was  another  of  two^trastees 
debt  arising  from  a  sum  of  3440?.,  placed  in  Robertson's  hands,  commits  a 
under   an   indenture  of  settlement,  dated  in  1842,   in  which  the  representa- 
"it  was  dedared,**  that  Robertson  should  stand  possessed  of  ^vesof  such 

.  ,  *  trustee  are 

certain  funds  in  trust  for  a  person  named  Davis.     Another  liable. 
debt  doe  to  Davis  arose  f5rom  a  sum  of  535/.,  which  had  come  nian^Wes^a 
to  the  hands  of  Robertson  as  trustee  jointly  with  a  person  bond  for  him- 
named  Snell;    and  another  debt  arose  from  a  joint  bond  for  ^in/'^e 
the  sum  of  1261/.,  given  by  Robertson  and   Snell  to  one  obligee  is  enti- 
George  Nicholson,  by  which  both  themselves  and  their  "heirs"  in  respect  of 
were  bound.     The  cause  now  came  on  on  further  directions,  ^^  ^^  estate, 

,,  J    over  creditors 

the  parties  having  arranged  that  the  case  should  be  heard  by  specialty,  in 
without  exceptions,  and  the  same  question  decided  as  on  the  ^£j.^?a%  not 
hearing*  bound. 

Mr.  Seluyn  and  Mr.  C.  P.  Fhillipi  for  the  plaintiff.     We  are  „  J^tTo^t 
entitled  to  claim  as  specialty  creditors.     Robertson  took  pos-  by  a  simple 

.•  j»i  11111  i^j  contract  cre- 

ittBion  of  the  property  conveyed  by  the  deed,  and  acted  as  ditor,  he  is  en- 
tmtee;  and,  although  he  did  not  execute  the  trust  deed,  he  is  *^^*^J^ 

1  ,  ^  ,  ^    costs  as  be- 

Doond  by  his  acts,  and  estopped  from  denying  the  effect  of  tween  solicitor 
them.     Montfard  v.    Cadogan  (a)   governs    this  case.      The  ^^^^^^ 
pl^tiff  might  have  brought  an  action  of  covenant  on  the  assets  are  in- 

sufficient  for 
payment  of  the 
(a)  19  Yea.  633.  specialty  cre- 

^  2  ditor. 
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deed.    Hawkins  v.  Sherman  (a),  fFood  v.  Hardisty  (J),  and  PlaU 
on  Cov.  {c)  were  cited. 

Mr.  Speed  for  Messrs.  Davis.  The  plwitifiTs  debt  is  not  a 
specialty.  A  breach  of  trust  does  not>  of  itself,  constitute  a 
specialty,  unless  it  be  under  deed,  Adey  y.  Arnold  {d) ;  and  is 
of  no  avail  unless  it  has  been  executed  by  the  person  sought  to 
be  charged.  Where  a  person  has  not  executed  the  deed,  he 
cannot  be  held  liable  on  covenant,  except  in  the  case  of  cove- 
nants running  with  the  land.  Now,  my  clients'  deeds  were 
executed  by  Robertson,  and  they  are  therefore  entitled  to  claim 
as  specialty  creditors,  although  the  expression  used  is  "  declare," 
and  not  "  agree ;  "  Turner  v.  Wardle  (e),  and  Mavor  v.  Daven- 
port. (/) 

Mr.  Shapter  for  Nicholson,  the  bond  creditor.  Neither  of 
the  securities  of  the  other  creditors  are  binding  on  the  heirs  of 
Bobertson.  In  one  of  the  cases  the  testator  was  one  of  two 
trustees,  and  died  first ;  so  that  the  other  is  the  person  charge- 
able ;  Richardson  v.  Horton.  {g)  As  to  the  plaintiff's  claim, 
specialty  debts  only  exist  as  such  at  law ;  and  where  there  is 
not  a  legal  specialty  debt,  an  equitable  specialty  debt  will  never 
be  created.  We  claim  priority  in  the  assets  which  have  arisen 
from  the  real  estate.  Debts,  though  due  under  seal,  in  which 
the  heirs  are  not  bound,  have  no  priority  under  the  3  &  4  WilL  4. 
c  104. ;   Cummins  v.  Cummins.  (Ji) 

With  regard  to  the  plaintiff's  right  to  costs :  he  first  filed  a  bill 
for  breach  of  trust,  and  Nicholson  filed  a  creditor's  bill,  though 
for  the  specialty  creditors  only.  The  plaintiff  then  amended 
his  bill,  by  making  it  one  on  behalf  of  all  the  creditors  generally, 
and  succeeded  in  stopping  the  suit  by  Nicholson.  There  are 
not  assets  for  payment  of  the  plaintiff's  debt ;  why  then  should 
he  have  his  costs  ?  Young  v.  Everest  (t)  and  Rowlands  v. 
Tucker.  (J)  If  Nicholson's  suit  had  gone  on,  the  costs  of  the 
simple  contract  creditors  would  have  been  avoided. 

Mr.  Speed  cited  Wilson  v.  Moore  (A),  as  to  ^the  liabiUty  of 
the  survivor  of  two  trustees. 

Mr.  G.  M.  Giffard  for  Robertson's  executors. 

Mr.  Selwyn  in  reply.  An  action  on  the  covenant  will  lie  against 
a  party  who  has  not  executed  the  deed,  as  it  will  against  the  as- 
signee of  a  lease ;  so  that  it  is  not  a  general  rule  that,  at  law,  no 
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(f)  6  Beay.  185. 
r  A)  3  J.  &  Lat  64. 
\%)  1  Buss.  &  M.  426. 
>')  1  Ross.  &  M.  685. 
K)  1  M.  &  K.  126, 


THE  EQUITY  REPORTS. 

one  can  be  bound  on  Bpecialty,  unless  he  has  actually  executed  the 
deed.  Here  Robertson  acted  under  the  deed^  and  is  as  much 
bound  as  if  he  had  executed  it. 

The  pbuntiff  is  entitled  to  his  costs  out  of  the  estate,  though 
the  assets  prove  insufficient  for  payment  of  the  specialty 
creditors ;  Barker  v.  JVardle.  (a) 
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Jekkims 

V. 
•RoBEBTflON. 

ArgwnenU 


The  Yics-Chakcellor.     The  order  that  I  make  in  this 
case  must  be  prefaced  by  a  declaration  that  it  was  by  consent 
and  at  the  request  of  all  parties,  that  I  heard  this  case  without 
exceptions.     Five  points  arise  here ;  the  first  relates  to  the  debt 
doe  to  Mr.  Selwyn's  clients.     A  trust  deed  was   executed  by 
which  oertwi  property  was  conveyed  to  Robertson,  the  party 
whose  estate  is  here  administered,  upon  certain  trusts,  one  of 
which  was  for  sale,  and  then  to  stand  possessed  of  the  product 
upon  trusts^  to  which  it  is  not  necessary  to  refer.     Bobertson» 
who  prepared  and  was  a  party  to  the  deed,  never  executed  it, 
and  it  being  an  instrument  not  under  the  seal  of  Robertson, 
assuming  that  it  amounts  to  a  contract  on  his  part  to  apply  the 
trust  money  in  the  manner  appointed  by  the  deed,  the  ques- 
tion is,  whether,  in  the  absence  of  Robertson's  seal  to  the  deed, 
his  liability  under  the  deed  constitutes  a  specialty  debt  against 
his  estate?     The  question  is,  in  fact,  this,  whether  in  such  a 
case  an  action  would  lie  at  all  against  Robertson,  and  would  be 
an  action  on  the  covenant  ?     Now  the  discussion  of  this  case 
and  the  citations  made  have  brought  to  my  recollection,  that 
when  I  was  sitting  as  master,  precisely  the  same  question  arose 
before  me»  and  was  argued,  and  these  very  cases  were  referred 
to,  and  Adty  v.  Arnold  {b)  not  having  then  been  decided,  I 
recollect  feeling  considerable  doubt  as  to  Wood  v.  Hardisty  (c), 
whether  that  decision  was  upon  the  want  of  a  seal  or  upon  the 
form  of  the  deed.     To  the  best  of  my  recollection  I  caused  the 
Rgistrar^s  book  to  be  searched,  and  found  that  the  trustees  had 
actually  sealed  the  deed.     I  then  decided  that  the  debt  was  not 
a  spedalty  debt.     I  do  not  treat  this  as  any  authority,  but  I 
confess  that  it  appeared  to  me  then,  and  it  appears  to  me  now, 
ind  has  appeared  to  me  on  every  occasion,  when  it  has  sug- 
gested itself  to  me,  that  it  is  difficult  to  comprehend  how  a  man 
istobe  made  liable,  as  upon  specialty,  upon  an  instrument  which 
^  bs  never  sealed  at  all.     There  are  no  doubt  special  cases,  as 
by  the  custom  of  London,  and  other  customs ;  but  they  stand 
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(a)  2  M.  &  K.  818. 
lb)  16  Jur.  1123. 


(c)  2  Coll.  543. 
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upon  special  cnfitoms ;  and  thei*e  are  other  caaesy  of  coyenants 
running  with  the  land,  which  proceed  on  special  grounds.  What 
constitutes  specialty  in  an  action  of  covenant  clearly  is,  that  a 
man  has  agreed  to  do  a  certain  thing,  by  an  instrument  under 
his  own  seal,  not  under  an  instrument  which  somebody  else  has 
sealed.  At  the  same  time,  however  strong  my  own  opinion 
might  be,  if  I  found  any  authority  for  deciding  that  acting 
under  a  deed,  though  it  was  not  sealed,  would  not  only  bind 
the  party  under  the  deed,  but  would  make  him  liable  upon 
specialty,  I  should  be  bound  to  follow  it ;  but  the  cases  cited 
appear,  with  a  single  exception,  to  be  of  no  authority  whatever 
upon  the  subject.  Montfordy.  Cadogan  (or)  was  not  a  question 
whether  a  trustee  not  having  sealed  was  liable  as  upon  a  spe- 
cialty, but  whether  a  trustee  not  having  executed  the  deed 
could  be  liable  under  the  terms  of  it  Wood  v.  Hardisty  {b\ 
according  to  the  terms  of  the  report,  appears  to  have  been  a 
case  where  a  trustee  had  not  sealed,  whilst  in  fact  he  had 
sealed.  Turner  v.  JVardle  (c)  does  not  apply,  and  the  only 
case  in  favour  of  the  plaintiff  is  Hawkins  v.  Sherman  (d) ;  and  I 
think  that  if  the  learned  judge  who  decided  that  case  had  had 
to  decide  the  point,  he  would  have  come  to  the  conclusion,  that 
an  action  of  covenant  would  not  lie  in  this  case.  In  Adey  v. 
Arnold  {e)  the  trustee  had  sealed  the  deed.  Now,  under  these 
circumstances,  I  think  myself  bound  to  determine  the  case  upon 
principle,  there  being  no  sufficient  authority  either  way.  In 
fact,  if  the  argument  of  the  plaintiff  was  to  prevail,  I  do  not 
see  how  it  would  stop  short  of  this,  that  if,  by  a  deed  xmder 
seal,  property  was  conveyed  to  a  person  as  a  trustee,  not  a 
party,  then  that  person  misapplying,  the  property  would  be  bound 
upon  specialty,  though  not  under  his  seal  at  all,  but  under  the 
seal  of  somebody  else.  That  would  be  so  monstrous  that  it 
never  could  be  intended.  My  opinion  therefore  is,  with  respect 
to  the  debt  due  to  the  plidntiff,  that  it  is  only  a  simple  contract 
debt.  The  next  question  is  this,  and  this,  I  think,  relates  to 
the  case  of  Mr.  Speed's  client,  who  seems  to  be  a  creditor 
under  two  different  deeds,  one  deed  in  which  Robertson  was 
the  *  sole  trustee,  and  it  has  been  ascertained  that  Robertson 
misapplied  the  trust  monies,  and  made  himself  or  his  estate 
a  debtor  by  breach  of  trust ;  and  the  only  question  is  whether 
the  form  of  the  deed  is  sufficient  to  constitute  it  a  contract  on 
Robertson's  part,  because,  if  it  was,  he  had  sealed,  and  it  was  a 
specialty  debt     The  deed  is  not  before  me,  but  I  understand 


(a)  19  Ves.  633. 
fft)  2  Coll.  543. 
7  Sim.  80. 


a 


(e)  3  C.  &  F.  459. 
16  Jur.  1123. 
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tiiat  the  word  **  agree  "  does  not  occur^  bat  the  word  ''  declare.'' 
Hie  words  are^  **  It  is  hereby  declared,**  not  Saying  whether 
it  was  declared  by  the  trastee  or  by  the  parties  thereto ;  and 
the  question  is,  whether  that  amounts  to  a  contract  on  his  part, 
that  he  would  apply  the  trust  funds  in  the  manner  pointed  out ; 
and    upon   this   point,  the  judgment  of  Lord  St.  LeanartTi 
in  Ad^  y»  Arnold  (a),  has  been  cited.    If  Lord  St.  Leonardos 
bad  determined,  that  in  order  to  constitute  a  contract  it  was 
necessary  to  have  the  word  <<  ligree,"  I  should  follow  that  deci* 
aon,  and  decide  that  there  was  here  no  contract ;  but  it  appears 
to  me  dear,  where  the  parties  to  a  deed  frame  it  so  as  to  express 
that  their  deed  <*  declares,"  that  expression  will  amount  to  a 
eontraot  between  them.     Suppose  the  contract  for  a  purchase  to 
be  in  form,  ''  It  is  declared  that  A.  will  buy  and  B.  will  sell," 
could  it  be  sud  there  was  not  a  contract?    It  is  clear  the  word 
^  declare  **  is  sufficient ;  and  it  is  a  declaration,  not  of  the  seller 
only,  but  of  the  other  parties  to  the  deed.     That  is  quite  suffi*-^ 
dent  to  constitute  a  contract.     I  understand  Adey  v.  Arnold  to 
decide,  that  if  it  was  nothing  more  than  a  conveyance  on  trust, 
it  would  not  amount  to  a  contract  in  point  of  form ;  but  I  do 
not  understand  it  has  been  decided  that  it  is  necessary  to  have 
any  special  word  to  make  a  contract.     I  am  of  opinion  that 
Davifl  is  entitled  to  stand  as  a  spedalty  creditor  in  respect  of 
these  deeds.     The  third  question  is  on  one  of  the  deeds  under 
whidi  Davis  chdms.    Bobertson  was  not  a  sole  trustee,  but  a 
trustee  jointly  with  a  person  named  Snell,  and  by  that  settle* 
ment  oertain  funds  were  assigned  to  Bobertson  and  Snell,  upon 
certain  tmsts.    Bobertson  committed  breaches  of  trust :  Snell 
might  have  been  a  party  to  them,  and  equally  liable,  but  that 
is  not  before  me  at  present.    Bobertson  having  died,  leaving 
Snell  surviving,  it  is  contended  that  though  there  is  no  question 
that  this  is  a  contract  under  seal,  and  that  he  would  be  liable 
if  sole  and  surviving  trustee,  yet  there  is  a  question  whether 
this  is  not  a  joint  obligation,  and  has  therefore  survived  to  Snell, 
leafing  Bobertson's  estate  not  at  all  liable.     In  support  of  this 
poporition,  Richardson  v.  Norton  (ft),  was  cited,  and  there  the 
Master  of  the  Bolls  decided,  that  at  law  the  liability  survived, 
•Dd  apon  a  bond  equity  did  not  give  any  better  rights*  than  you 
IttTS  at  law.     The  argument  founded  upon  that  case  rests  upon 
&e  aflsumption,  that  an  obligation  here  by  these  trustees  is  a 
joint  obligation ;  but  it  appears  clear  that  each  trustee  on  exe- 
cuting the  deed  and  sealing  it,  enters  into  a  contract  upon  his 
o'wn  pvt,  that  he  will  execute  the  trust  as  far  as  in  him  lies. 
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It  is  the  case  of  a  party  who  makes  himself  solely  liable  by 
virtue  of  the  execution  of  the  deed :  otherwise  only  see  the  con- 
sequences ;  if  a  deceased  trustee  were  guilty  of  a  breach  of  trust, 
in  which  the  other  had  never  joined;  the  liability  would  survive, 
and  a  deceased  trustee  or  his  estate  would  not  be  liable.  In  my 
opinion,  therefore,  Davis  is,  as  to  this,  entitled  to  stand  as  a 
specialty  creditor.  The  fourth  creditor,  Nicholson,  is  on  bond 
nnder  seal,  in  which  his  heirs  are  bound ;  and  he  contends  that, 
as  between  him  and  the  other  specialty  creditors,  he  is  entitled 
to  be  paid  out  of  the  real  estate,  in  preference  even  to  any  other 
of  the  specialty  creditors.  Now,  the  liability  of  Robertson  as 
a  trustee  under  the  other  deeds  was  a  specialty,  but  not  an  obli- 
gation which  bound  his  heirs,  for  there  was  no  reference  to 
them,  nor  could  there  be,  from  the  nature  of  the  transaction. 
Upon  the  clear  terms  of  the  act  of  Parliament,  Nicholson  is 
entitled  to  be  paid  as  a  specialty  creditor  out  of  the  real  estate, 
not  only  as  against  the  simple  contract  creditors,  but  as  against 
those  creditors  by  specialty  in  which  the  heirs  are  not  named. 
The  only  remaining  question  is,  as  to  the  costs.  The  present 
plaintiff  filed  a  bill  as  for  a  breach  of  trust  After  that  bill 
was  filed,  Nicholson  filed  his  bill  on  behalf  of  himself  and  all 
the  specialty  creditors.  After  that  the  plaintiff  in  this  suit 
amended  his  bill,  and  made  it  a  bill  on  behalf  of  the  creditors 
generally,  and  the  Court  directed  all  the  proceedings  in  the  suit 
to  be  stayed.  It  appears  to  me  that,  up  to  the  time  when  the 
bill  was  amended,  Nicholson  must  have  his  costs  out  of  the 
estate.  Beyond  that  he  is  not  entitled.  The  question  then 
arises,  whether  the  plaintiff  should  be  allowed,  as  against  Nichol- 
son, his  costs  at  all ;  and  if  so,  whether  as  between  solicitor  and 
client  ?  Young  and  Everest  {a)  was  cited  to  show  that  he  ought 
not  to  have  any  costff  at  all.  In  that  case  a  simple  contract 
creditor  was  held  not  entitled,  to  have  his  costs  out  of  the  estate. 
But  this  is  not  a  case,  of  restraining  an  action,  but  of  staying  pro- 
ceedings in  a  suit  in  equity  ;  an  administration  suit,  which,  if  it 
had  gone  on,  would  have  involved  nearly  all  the  expenses,  incurred 
in  this  suit.  It  is  true  that,  in  the  present  case,  the  specialty 
creditors  may  take  the  whole  of  the  estate :  that  does  not,  how- 
ever, appear  to  me  a  reason  why  the  plaintiff  ought  to  be  refused 
his  costs ;  and  the  question  then  comes  to  this,  ought  they  to  be 
as  between  solicitor  and  client?  That  is  the  ordinary  rule 
where  all  belongs  to  the  creditors,  and  as  between  him  and  them 
he  ought  to  have  his  costs.  But  does  not  that  apply  to  the  case 
as  between  him  and  the  creditors  of  his  degree  ?    I  do  not 


(a)  1  Ras8.  k  M.  426. 
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recollect  any  case  in  which  such  a  distinction  has  been  drawn, 
I  confess  that  there  is  much  justice  in  the  argument,  and  that  it 
is  hard  that,  when  the  specialty  creditors  have  not  enough  to  pay 
them^  their  money  should  be  taken  to  pay  the  extra  costs  of  a 
creditor  of  a  lower  degree.  Rowlands  y.  Tucker  (a)  and  Barker 
V.  Wardle  (ft)  were  cited.  The  note  of  Rowlands  v.  Tucker  is 
Tcry  shorty  and  no  reasons  are  given.  I  do  not  recollect  a  case 
in  which  costs  were  refused.  I  am  aware  of  cases  to  the  con- 
trary (c),  and  Barker  v.  Wardle  being  an  express  decision  on 
the  subject,  I  think  I  ought  to  give  the  plaintiff  his  costs  as 
between  solicitor  and  client. 

Solicitors,  Peirsonj  Smythe  ;  and  Walker  Sf  Grant. 
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(a)  llRnss.  &  M.  635. 
[  m  3  M.  &  K.  818. 
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was  a  special  case.     The  case  stated  the  will  of  the  a  testator  di- 
Honourable  Sb  William  Lumley,  dated  11th  July,  1843,  which,  ^^^  ^f^e 
after  directing  payment  of  his  debts,  and  giving  certain  lega-  death  of  his 
cies,  proceeded,  "I  direct  my  executors  hereinafter  named  to  ne^he^J ^lould 
Btand  possessed  of  the  sum  of  5000/.,  at  present  lent  on  mort-  be  then  dead 
gage  to  the  executors  or  trustees  of  my  late  brother  John,  Earl  ^  paTand" 
of  Scarborough ;  or  in  case  the  same  should  be  paid  during  my  transfer  the 
life,  then  I  direct  my  executors  to  stand  possessed  of  a  sum  of  equally  be- 
5000iL  upon  trust,  to  invest  the  same  either  upon  government  ^T®^°  ^^  ^9 

*        ,  ,      ;  ^       *=>     '  nieces,  L.  and 

or  real  securities  in  England  or  Wales,  and  to  vary  such  secu-  G.,  for  their 

rities  from  time  to  time  as  they  shall  think  fit :    And  I  direct  and'^n^Ll^ ' 

my  said  executors  to  stand  possessed  of  the  interest,  dividends,  either  or  both 

or  annual  income  of  the  said  sum  of  5000t  upon  trust,  to  pay  gho°u"d  die  in 

the  same  unto  my  said  wife,  or  permit  her  to  receive  the  same  lifetime  of  his 

for  and  during  the  term  of  her  natural  life,  and  from  and  after  divide  the  share 

the  decease  of  my  said  wife  There  follow  trusts  for  his  nephew,  °^  }^^  **°^  f,^ 

ExtT  •  1    ^y**^?  equallj 

W.  Hartley] ;  but  in  case  the  said  H.  W.  Hartley  should  among  her 

^ie  without  having  lawful  issue  him  surviving,  then  I  direct  ^nantTl" 
®y  said  executors  to  stand  possessed  of  the  said  sum  of  50007.  common.  The 

testator  then 
gave  his  re- 
^^  fimded  property  to  his  wife  for  life,  and  directvd  his  ezecntors,  after  her  death,  to  stand 
^'^^•••wl  thereof  for  the  benefit  of  L.  and  G.  m  manner  ihereinhrfcre  directed  of  and  concerning  the 
'^^f  500O/.    L.  died  before  the  testator,  leaving  three  children. — Hddy  that  there  was  an  intes- 
^^  u  to  L.*8  share  of  the  restdae. 


180 


1853. 

^^— t ' 

LUXLBT 

V. 
ROBBDri. 

Slattwttntt 


Argument, 


THE  EQUITY  BEPORTS. 

upon  tru8t|  to  pay^  amgn,  and  transfer  tlie  same  unto  and 
equally  between  my  two  nieces^  the  children  of  my  late  sister 
Louisa,  namely,  Louisa  Prioe  Lewis,  wife  of,  &c.,  and  Geoi^ana 
Little,  wife  of,  &c.,  for  their  sole  and  separate  use,  independent 
of  their  present  or  any  future  husband,  their  respective  receipts 
to  be  sufficient  discharges  for  the  same :  And  in  case  either  or 
both  of  my  said  nieces  shall  die  in  the  lifetime  of  my  said  wife, 
then  I  direct  my  sidd  executors  to  pay  and  divide  the  share  of 
the  niece  so  dying  unto  and  equally  between  her  children  as 
tenants  in  common ;  and  as  to  all  monies  in  the  public  stocks 
or  funds  of  Great  Britain  of  which  I  may  die  poss^sed,  subject 
to  the  payment  of  the  several  legacies  given  by  this  my  will* 
and  to  the  possibility  of  the  payment  of  the  said  sums  of  4000iL 
and  5000il  as  hereinbefore  mentioned,  I  direct  my  executors  to 
stand  possessed  of  the  dividends,  interest,  or  annual  income 
thereof  upon  trust,  to  pay  the  same  to  my  said  wife,  or  permit 
her  to  receive  the  same  for  the  term  of  her  natural  life,  and 
after  the  death  of  my  said  wife,  upon  trust,  to  stand  possessed 
of  the  said  moneys  for  the  benefit  of  my  said  nieces,  Louisa  and 
G^orgiana,  in  manner  hereinbefore  directed  of  and  concerning 
the  sum  of  5000/."  The  testator  died  on  15th  December, 
1850,  leaving  his  wife  surviving.  Louisa  Price  Lewis,  one  of 
the  nieces  named  in  the  testators  will,  died  in  his  lifetime, 
leaving  issue  infant  children.  After  payment  of  certain  charges 
there  was  a  sum  of  2669iL  ISs.  8d,  3|  per  cents.,  which  formed 
the  residue  of  the  testator's  funded  property ;  and  the  question 
for  the  opinion  of  the  Court  was,  who  was  entitled,  after  the 
death  of  the  widow,  to  the  moiety  of  this  sum,  to  which  the 
niece,  Louisa  Price  Lewis,  would  have  been  entitled  if  she  had 
survived. 

Mr.  Bacon  and  Mr.  Oiffardy  for  the  widow,  contended  that 
there  was  an  intestacy  as  to  a  moiety  of  the  share  in  the  resi- 
duary funded  property,  and  that  she  was  entitled  absolutely  to 
a  moiety  of  such  moiety. 

Mr.  Toller  J  Mr.  Pole^  Mr.  Walfordy  and  Mr.  Tennant  appeared 
for  the  next  of  kin  of  the  testator,  and  cited  Greusick  v.  Drum" 
mond(a),  and  Shanley  v.  Baker,  (b) 

Mr.  Cox  for  the  executors. 

Mr.  Jameiy  for  the  children  of  Louisa  Price  Lewis,  contended, 
that  as  Mrs.  Lewis  was  to  take  her  share  of  the  residue  ''in  the 
manner  directed  of  and  concerning  the  sum  of  50002., **  and  as 
the  children  would  take  that  in  the  event  of  her  death,  they 


(a)  1  Sim.  k  Stu.  517. 


(h)  4  Yes.  732. 
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were  equally  entitled  to  her  share  in  the  residue ;  Bass  v.  Ross  (a) 
and  MiUom  v.  Atcdry.  (b) 

Mr.  FoUeit  and  Mr.  M.  A.  Shee  for  other  parties.  The  fol- 
lowing cases  were  also  cited.  Bland  y.  Lamb  {c),  Gompertz  v. 
Gampertz  (d),  Doo  y.  Brabant  (e),  Calthorpe  v.  Gough.  (/) 

Thb  Yicb-Csanoellob.    This  case  arose  on  the  will  of  the 
kte  G^eral  Sir  William  Lumlej  as  to  the  effect  of  the  ^t  by 
which  he  disposed  of  all  the  residue  of  his  funded  property.  (His 
honour  then  repeated  the  words  of  the  will,  and  the  facts  as 
hereinbefore  set  out,  and  continued.)    If,  therefore,  the  children 
of  Mrs.  Lewis  are  not  to  take  her  share,  there  will  be  an  intes- 
tacy as  to  that  share,  and  so  &r  it  is  an  argument  in  their 
fiiyour.     If  I  was  at  liberty  to  conjecture  what  was  the  inten- 
tion of  the  testator,  I  should  say  there  are  strong  reasons  for 
thinking  that,  if  all  the  drcumstances  had  been  brought  to  his 
mind,  he  would  haye  wished  the  residue  of  his  funded  property 
to  go  in  the  same  way  as  he  had  proyided  that  the  5000/.  should 
ga     And  I  regret  I  cannot  giye  that  effect  to  the  words  of  the 
wilL     First,  the  gift  of  the  5000/.  is  a  gift  to  the  wife  for  life, 
and  at  her  death  to  the  nieces  absolutely ;  and  if  either  of  those 
nieces  should  not  then  be  aliye,  it  was  a  gift  to  her  children : 
and  it  was  contended  that,  as  the  nieces  were  to  take  the  residue 
in  the  manner  thereinbefore  directed  of  and  concemiDg  the  sum 
of  5000/.,  they,  in  £eict,  took  it  absolutely  if  they  lived,  but,  if 
not,  the  pft  went  to  their  children.     And  the  cases  of  Ross  y. 
Bast  (ff)  and  MUsom  y.  Awdry  (h)  were  cited  as  authorities  for 
that  proposition.     In  both  those  cases  the  gifts  were  to  the 
parent  for  life,  with  remainder  to  the  children ;  but  in  each  case 
the  Court  seems  to  haye  thought  the  gift  in  other  property  cut 
down  by  reference^  and  that  the  legatee  was  a  trustee  for  the 
parties  ultimately  entitled.     There  are  words  to  that  effect  in 
Mlsam  y.  Awdry y  and  still  stronger  in  Ross  v.  Ross  ;  where  the 
words  are,  they  are  to  take  '*  under  the  same  conditions  and  re- 
Btiicdons  as  are  hereinafter  mentioned,''  &c ;  and  the  yice-chan- 
edlor  there  said,  **  If  the  will  had  stopped  at  the  words,  to  be 
equity  diyided  amongst  my  three  nieces  hereinafter  named,  that 
would  have  ^yen  them  the  absolute  interest  equivalent  to  a  fee** 
ample  in  lands,  out  of  which  any  number  of  minor  interests  may 
^  carved.    But  the  will  goes  on  thus,  *  under  the  same  con- 
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{a)  2  ColL  369. 
5  Yes.  465. 
2  Jab.  &  Walk.  899. 
2FhiLl07. 


(e)  3  Br.  C.  C.  393. 
m  3  Br.  C.  C.  394.  n. 
(g)  2  Coll.  269. 
(A)  5  Ve8.  465. 
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ditions  and  restrictions  as  are  hereinafter  mentioned  respecting 
the  several  bequests  hereinafter  mentioned  to  them  respectively 
given.'  Now,  the  '  bequests  given '  are  interests  to  them  for 
Ufe,  and  then  for  their  children,  with  limitations  in  the  nature 
of  cross-remainders  between  them,  and  limitations  over  in  favour 
of  a  stranger.  The  words  'conditions  and  restrictions'  are 
used  for  placing  the  absolute  interest  in  a  restricted  state." 

But  MiUom  v.  Awdry  more  nearly  approaches  the  case  before 
me.  There  the  words  are,  *^  in  manner  aforesaid  ;**  and  Sir  IL  I\ 
Arden,  M.  B.,  said,  "  It  is  contended  that  on  the  death  of  any 
one,  that  share  went  to  the  survivors  in  the  same  manner  as  the 
original  shares  did,  viz.  for  their  lives  only ;  and  I  suppose  it  is 
admitted  that  the  share  of  each,  both  original  and  accruing, 
should  likewise  go  to  the  issue  if  any."  I  may  remark  that  no-> 
body  seems  to  have  raised  the  question  of  intestacy  in  that  case. 
The  only  question,  therefore,  was,  how  the  words  "  in  mann^ 
aforesaid  "  were  to  be  applied ;  and  then,  after  saying  he  could 
not  apply  them  to  the  tenancy  in  common,  as  that  would  be  to 
give  them  no  effect  whatsoever,  the  Master  of  the  Rolb  ohseryedy 
*^  He  could  not  help  saying,  though  it  was  but  a  conjecture,  that 
the  testator  meant  them  to  take  that  surviving  share  under  the 
same  terms,  and  subject  to  the  same  restrictions  and  limitations 
as  the  original  share;"  but,  he  added,  ''he  had  had  his  doubts, 
and  that  his  opinion  had  varied." 

In  the  case  now  before  me,  it  is  necessary,  in  order  to  support 
the  position  contended  for  on  behalf  of  the  children,  to  go  fur- 
ther than  either  of  the  cases  to  which  I  have  referred.  Here 
there  is  an  absolute  gift  to  the  children,  but  no  intention  in  any 
part  of  carving  out  of  the  interest  of  the  mother  a  separate  in-^ 
terest  for  the  children.  The  whole  is  given  in  one  event  to  the 
mother,  in  the  other  to  the  children.  Therefore  there  is  great 
difficulty  in  construing  the  words  as  a  gift  in  favour  of  the  chiU 
dren.  If  there  had  been  a  gift  to  the  nieces  for  life  with  re- 
mainder to  the  children,  the  subsequent  gift  might  be  construed 
in  the  same  way,  and  there  would  still  have  been  a  benefit  to 
the  nieces ;  but  I  am  now  called  upon  to  say  that  that  gift, 
which  by  the  will  is  to  be  for  the  benefit  of  the  nieces,  is  to  be 
construed  in  a  way  in  which  the  niece  could  take  no  benefit* 
At  first  I  thought  I  might  have  construed  this  as  a  gift  for  the 
children,  in  analogy  to  the  case  of  Campbell  v.  Brownrigg  (a), 
and  several  cases  of  the  same  class,  in  which  there  was  an 
absolute  gift  to  the  parent,  but  modified  in  the  event  of  ihere 
being  children,  so  as  to  secure  a  provision  for  them,  and  ia 


(a)  1  PhU.301. 
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whidi  the  Courts  have  held  that  where  there  are  no  children^' 
the  abeolute  gift  still  takes  effect  In  those  cases  it  was  onlj 
the  modification  of  the  gift  which  became  unnecessary ;  and  a 
limitation  in  favour  of  dnldren,  if  there  Were  any,  was  held  to 
be  not  inconsistent  with  an  absolute  gift  for  the  benefit  of  the 
parent  if  there  were  not.  So  here,  whei*e  the  parent  fails,  I 
thought  it  might  be  a  question,  whether  the  converse  of  the  case 
might  not  be  good,  and  whether  the  children  might  not  take  in- 
stead of  the  parent  But  in  those  cases  there  was  an  absolute 
gift  to  the  parent  in  the  first  instance.  And  in  Milsom  v.  Awdry, 
and  Ross  v.  RosSi  the  whole  interest  in  the  donee  was  not  parted 
with.  That  appears  to  me  to  make  all  the  difference  in  the  case. 
Here  there  is  a  gift  to  A.,  and  in  the  event  of  that  failing,  an- 
other gift  to  B.,  and  you  cannot  strain  the  meaning  of  those 
words  80  as  to  make  that  a  gift  to  A.,  modified  in  a  certain 
event.  Further,  I  must  say  that,  even  if  it  had  been  a  gift  to 
the  nieces  for  life  with  a  gift  over,  there  would  have  been  a 
difficulty^  because,  in  Milsom  v.  Awdry,  Sir  R,  P.  Arden  says  he 
had  had  great  doubt^  and  had  changed  his  mind  several  times, 
md  that  he  only  came  to  the  conclusion  which  he  did  come  to, 
because  there  was  nothing  else  to  which  the  words  of  reference 
would  apply. 

In  the  case  before  me,  the  words  '*  in  manner  aforesaid  "  have 
abundant  meaning.     They  may  apply  to  the  tenancy  in  common, 
and  the  separate  use,  for  without  them  the  nieces  would  take  as 
joint  tenants ;  and  therefore  none  of  the  reasons  which  influenced 
Sir  R.  P.  Arden  apply  here ;  and  if  I  should  apply  them  as 
pointing  to  the  words  by  which  the  nieces  were  to  take  for  life, 
with  a  gift  over,  I  should  be  going  one  step  further  than  the 
eases  have  yet  gone.     That  the  words  *^  in  manner  aforesdd  " 
may  be  referred  to  the  qualification  of  the  estate  in  respect  of 
the  separate  use^  would  seem  clear  in  the  absence  of  authority ; 
bat  in  ShanUy  v.  Baker  (a)  they  were  so  applied.     And  there- 
fore on  the  whole,  however  much  I  might  wish  to  come  to  a 
different  opinion^  I  feel  compelled  to  hold  that  the  ^ft  has 
lapsed,  and  consequently  there  must  be  a  division  of  it  among 
the  next  of  kin. 

SoUcitorSj  FladgaUf  Clarke  ^  Co,;  Pole,  Broderick  ^  Co.; 
Harriion,  Tennant  ^  Co.;  TilUard  ^  Co.;  Walford;  and  Gre- 
^jTf  Faulkner  Sf  Co. 

(a)  4  Ves.  781. 
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IMS. 

Lo»M  CEOLY  V.  WELD. 

JUHTSCKS, 

m!^tht^  u  ^^^  queation  on  this  appeal  from  a  decree  of  the  Tioe-Cln 
a  clear  gift  by  ^HoT  Sifiart  arose  upon  a  will  which  was  in  the  following  term 
i^i^\^d  the  *^"  ^'  Elizabeth  Croly,  in  thii  my  will  and  testament,  beqaea 
revenioxi,  and  all  the  property  I  die  poescMed  of  in  my  own  right,  and  that 
m^v^^uffi.  ^y  ^^  sister,  in  bonds,  securities,  or  other  yalues,  in  trusty 
cient,  the  my  brother  the  Reverend  Dr.  Croly,   to  Gordon  Weld 

a^reTeni^^er  Twickenham,  and  to  Oustavus  Faudie  of  Paris;   and  the 
must  propor-     three  persons  are  to  secure  out  of  those  three  sums,  a  life  a 

tiODatelv  beai* 

the  loss ;  but     nuity  of  flOOO  francs  a  year  to  my  niece,  Jemima  Susan  Crol 
**h*^S**  .     to  be  paid  to  her  half  yearly  for  her  own  use,  independently 
a  ^  of  an  an-  all  control ;  and  that,  after  Jemima's  death,  the  principal  revei 

"hl^JeSdne"!  Uie  ^  ^^  ^^^^^  ^^  ^  chUdren ;  but  that,  during  her  life,  tl 

annuity  must  1    placements  SO  &r  as  regards  Jemima's  income  be  well  secure 

to  ^e^ent      ^^^  ^^®  funds  not  moved,  without  Jemima's  consent,  as  well 

of  the  property,  that  of  her  trustees.     The  overplus  of  the  income  after  annui 

Statement      ^f  300O  francs  is  to  go  to  Dr.  Croly  for  his  use  and  that  of  1 

other  children ;  and  he  can  help  Jemima^  I  expect  he  will  A 

present  year.     The  whole  is  to  be  at  the  disposal  of  Jemin 

under  the  advice  of  the  trustees,  to  insure  the  payment  of 

follows :    to  my  kind  friend  the  Viscomte  d'Estampes,  a  so 

venir  of  1000  francs,"  &c.     The  will  was  dated  the  12 

January,  1850,  and  the  testatrix  died  in  the  same  month.     ] 

December,  1850,  the  will  was  proved  in  the  Prerogative  Cou 

of  Canterbury  by  Gordon  Weld  and  Gustavus  Fauche.     Mi 

J.  S.  Croly  filed  a  claim  to  have  a  sufficient  part  of  the  te 

tatriz's  personal  estate  set  apart  to  answer  the  annuity,  an 

in  default,  to  have  the  estate  administered  under  the  directic 

of  the  Court     Inquiries  having  been  directed,  and  the  esta 

proving  insufficient,  the  Vice-Chancellor  Stuart  on  the  16th 

March  last,  upon  the  cause  coming  on  for  further  directioi] 

among  other  'things,  declared  that  the  annuity  of  5000  fran 

was  "  payable  out  of  the  income  only,  and  not  out  of  the  oapit 

of  the  testatrix's  property."     Against  this  part  of  the  vio 

chancellor's  order  the  pliuntiff  appealed. 

Argument,         Mr.  FoUett  and  Mr.  Kanlahe  appeared  in  support   of  tl 

appeaL 

Mr.  Cairns  supported  the  decision  of  the  vice-chancellor. 

Mr.  BUton  represented  the  trustees. 

Mr.  FoUett  in  reply. 

The  following  cases  were  cited :   Wrougkton  v.  Colquhoun  (a 

(a)  1  De  G.  &  S.  36. 
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Foiter  V-  Smith  (a),  Exp.  Wilkinson  \{b\  and  Wright  v.  CaU 
Under,  {e) 

LoBD  JU8TICS  TuBNSR  said,  that  the  Court  had  had  the 

advantage  of  the  case  being  more  fnlly  argued  than  it  was 

before  the  Vice-chancellor  Stuart    The  general  rule  was, 

that  if  there  was  a  dear  gift  of  a  life  interest,  and  a  reyersion, 

lod  the  estate  proved  insufficient,  the  tenant  for  life  and  the 

revernoner  must  bear  the  loss  in  proportion  to  their  interests. 

Ihe  question  then  upon  this  will  was.  Whether  this  was  a 

gift  of  a  life  interest,  and  afterwards  of  the  reversion ;  or  whe^* 

ther  it  was  a  pfl  of  an  annuity  to  Miss  Croly,  and  of  the 

imdue  to  Dr.  Croly  and  the  other  children?    The  testatrix 

had  not  directed  a  sufficient  sum  to  be  set  apart,  but  had 

directed  that  her  trustees  were  to    secure  a  life  annuity; 

a  trust  which  overrode  the  whole  estate.    *^  After  Jemima's 

deathj  the  principal  reverts  to  her  father  and  his  children." 

The  word  ^  reverts  "  was  peculiar,  and  meant  that  the  sum  for 

the  annuity  was  to  be  taken  out  of  something ;  it  meant,  that 

the  whole  property  subject  to  the  annuity  was  to  belong  to 

Dr.  Croly  and  the  other  children.     His  lordship  was  therefore 

of  ojnmony  that  the  parties  stood  in  the  situation  of  annuitant 

and  residuary  legatee,  and  not  of  tenant  for  life  and  reversioner. 

Lord  Justice  Enight  Bbucb  said  that  this  case  had 

been  so  slightly  argued  before  the  vice-chancellor,  that  he  could 

hardly  consider  himself  as  differing  from  him,  although  the 

dea:te  was  to  be  varied.     If  the  will  had  stopped  at  the  end  of 

the  gift  of  the  annuity,  there  would  have  been  no  question  that, 

howerer  great    or  small  the  income  of  the  testatrix's  estate 

aight  be,  the  annuity  must  have  been  paid  in  full  to  the  last 

farthing  of  the  property.     If  so,  the  question  might  be  put 

thua:   Did  the  subsequent  language  show  a  dear  intention 

otherwise  ?  for,  if  a  clear  intention  were  shown  in  an  earlier 

part  of  the  will,  that  could  only  be  dispensed  with  or  changed  by 

an  intention  equally  dear  in  another  part.     If  not,  it  did  no 

OHve  than  create  a  doubt,  and  the  doubt  was  not  sufficient  to 

veigh  against  the  dear  effect  that  would  have  been  given  to  the 

vordi  of  the  gift  standing  alone.    His  lordship  therefore  thought 

^t  this  annuity  must  be  paid  in  full. 

Solidtors,   Gregory  Ijf  Co,;    Tooke,  Son  ^  HaUowes;  and 
^fo^ham  ff  Dixon. 
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a)  2  Y.  &  a  198^  1  Fhil.  629. 
>)  3  De  G.  &  S.  633. 


(c)  16  Jur.  647. 
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Vice  BRUITON  V.  BIRCH. 

Chancellor 

K1NDEB8LET.      "X/T  «  •  r^ 

Apnl  21.      •^▼iR.  BIRD  applied,  under  the  44th  section  of  the  Chancer 

The  44th  sect    Practice  Amendment  Act  (15  &  16  ^ct  c.  86.),  to  allow  \ 

of  the  Chan-      foreclosure  suit,  instituted  by  the  plaintiff  as  sub-mortgagee,  t 

Amendment      proceed,  without  having  the  personal  representative  of  the  mort 

Act  do^  not      gagee  before  the  Court.     The  surrender  of  a  copjhold  estat 

decree  is  had  been  made  to  Hughes  for  securing  500L     Hughes  wa 

Se^esti^^fiif    ^"litted,  upon  this  surrender ;  but  he  was  subsequently  desirou 

4ecea8ed  of  being  paid  off,  and  he  made  a  surrender  by  transfer  of  hi 

person.  interest  to  Elizabeth  Bruiton.     It  was  stated  that  the  consider 

^""^^      ation  for  this  surrender  was  500L,  instead  of  which  only  2501 

had  been  paid.     The  effect  of  this  transaction  was,  it  was  said 

to  constitute  her  sub-mortgagee  of  the  interest  of  Hughes 

Hughes   having  died,   and   no   personal  representative   beinj 

known,  the  question  was,  whether  the  act  contemplated  a  cast 

of  this  description. 

The  Vice- Chancellor.  You  want  to  bind  the  estate  oi 
Hughes  by  a  foreclosure.  The  sort  of  case  to  which  the  44tl 
section  was,  as  I  understand  it,  intended  to  apply,  was  this, — ii 
in  the  course  of  the  administration  of  an  estate  it  appeared,  thai 
certain  persons  would  have  interests  in  the  property,  all  of  whon 
were  not  before  the  Court;  as  for  example,  one  being  dead, 
whose  representative  could  not  be  found ;  you  may,  in  such  i 
case,  either  proceed  without  a  representative,  or  authorise  a  sub- 
stitute to  appear.  I  do  not  think  it  was  meant  to  apply  t( 
a  case,' where  the  decree  is  to  be  a  decree  against  the  party ;  noi 
could  I  under  that  section,  in  a  suit  to  administer  the  estate  of  8 
deceased  party,  order  the  suit  to  proceed  without  the  representa- 
tive of  that  deceased  party.  That  would  be  carrying  the  lan- 
guage of  the  section  a  great  deal  beyond  what  was  the  intention 
of  the  legislature.  The  application  of  that  section  is  a  mattei 
solely  for  the  discretion  of  the  Court,  in  cases  where  it  can  be 
done  without  danger  to  anybody.  That  is  what  I  cannot  do  10 
the  present  case,  where  it  is  sought  to  bind  the  estate  of  Hughec 
in  the  absence  of  his  representative :  if  I  did  so,  I  should  be 
taking  away  from  other  parties  the  right  to  say  that  the  bill 
ought  to  be  dismbsed  with  costs. 

Mr.  Bird  subsequently  mentioned,  that  he  was  informed  the 
following  case  had  been  decided  by  the  Master  of  the  Rolls:  One 
of  a  number  of  creditors  filed  a  bill  to  have  the  trusts  of  a  deed 
for  their  benefit  carried  into  effect.  The  surplus  of  an  estate 
had  belonged  to  the  assignor,  but  he  died  intestate,  and  hifl 
widow  refused  to  administer.    The  question  was,  whether  tho 
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44Ui  eection  authorized  the  Court  to  dispense  with  his  adminis- 
tration ?  The  Master  of  the  Rolls  hod  ordered^  that  the  widow 
should  be  named  as  a  party  on  the  record^  as  representing  the. 
debtor. 

Th£  Yice-Chakcellob.  That  case  stood  on  different 
grounds  from  the  present.  I  am  informed,  the  Master  of  the 
BoBs  there  directed  that  the  jiartj  should  be  served  with  all  the 
proceedings,  in  order  that  the  widow  might  know  what  was 
going  on.     In  the  present  case,  I  cannot  do  so. 

Solicitors,  Clarke^  Gray  ^  Woodcock. 
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PLAYPAIR  V.  COOPER. 


Master  of 
THE  Rolls. 

T|-  Mai/ SO, 

Hannah  cooper  by  herwiU,  dated  22nd  July,  1834,  A.,  by  her 

and  made  in  execution  of  a  power  reserved  to  her  by  the  settle-  hel^nls^ees  to 

meat  made  on  her  marriage,  directed  her  trustees  to  stand  stand  possessed 

ponened  of  certain  trust  funds  "  upon  trust  during  the  life  of  tndH^K^lT 

her  &ther  Richard  Prince,  to  levy  and  raise  by  and  out  of  the  trust  during 

interest,  dividends,  and  annual  produce  of  the  said  trust  monies,  father  R  P., 

itocks,  funds,  and  securities,  an  annual  sum  of  lOOi,  and  pay  to  levy  and 

•,  ,  ,  '  r  J    raise  out  of  the 

tie  same  to  the  said  Richard  Prince  and  his  assigns,  and  sub-  interest,  &c.  of 

ject  and  without  prejudice  to  the  payment  of  the  said  annuity,  mon^esffwJds, 

to  pay  the  interest,  dividends,  and  annual  produce  of  all  and  &c.  an  annual 

nngukr  the  said  trust  moneys,  stocks,  funds,  and  securities  to  ^^y  the' 

Frederick  Cooper  and  his  assigns  during  his  natural  life,  and  ^^^  to  the 

fiom  and  immediately  after  his  decease,  subject  and  without  his  assigns, 

prqudice  as  aforesaid,  to  stand  possessed  of  the  said  trust  an^  subject 

iDonies,  stocks,  funds,  and  securities,  and  the  interest,  dividends,  prejudice  to 

•nd  annual  produce  thereof,"  in  trust  for  five  persons  therein  {heSdwi^^^^ 

mentioned  and  their  children.     The  income  of  the  trust  funds,  nuity,  to  pay 

tfter  providing  for  certain  prior  charges  under  the  will,  did  not  &c.^fSlMd 

exceed  502«,  and  this  sum  was  annually  paid  to  Richard  Prince  singular  the 

up  to  the  time  of  his  death  in  1844.     The  arrears  of  the  an-  moneys,  &c.  to 

nuity  amounted  to  about  350/.     The  bill  was  filed  by  the  re-  F-  9-  ^^}^^. 

.  /••*>•  ii-n>  •        -r^^  1  assigns,  during 

preaentatives  of  Richard  Pnnce  against  i^ .  Looper ;  the  trustees  his  natural 

life,  and  from 
and  imme-  ; 
^vdy  after  bis  decease,  suhjeet  and  irithoot  prejudice  as  aforesaid,  to  stand  possessed  of  the  said 
^  moneys,  &c^  and  the  interest,  &c.,"  in  trust  for  other  persons.  The  income  of  the  trust 
nads  ¥u  mtofficieDt  to  pay  the  annuity.  In  a  suit  by  the  representatives  of  the  annuitant  for 
yn^m.  of  the  arrears  of  the  annuity,  hdd^  that  the  arrears  were  a  charge  upon  the  corpus,  and 
uat  the  tenant  for  life  must  keep  down  the  interest. 

»li— VOL.  !•  L 
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of  Hannah  Cooper's  marriage  settlement ;  and  the  persons  in 
terested  under  her  will  for  payment  of  the  arrears. 

Mr.  Roupell  and  Mr.  Haynes  for  the  plaintifis.  The  onl; 
question  to  be  decided  is^  whether  the  arrears  of  the  annuity  t 
B.  Prince  are  to  be  paid  out  of  the  income^  or  out  of  the  corpu 
of  the  fund.  F.  Cooper  takes  nothing  except  the  surplus  in 
come^  after  paying  the  annuity.  The  annuity  has  been  paii 
in  part  only,  and  the  arrears  must  be  raised  out  of  the  income 
Tracy  v.  Hereford  {a)y  Retell  v.  Watkinsotu  (h) 

Mr.  Charles  Hall  followed  for  parties  in  the  same  interest. 

Mr.  Lloyd  and  Mr.  Bovill  for  the  trustees. 

Mr.  James  and  Mr.  Giffard  for  the  representatives  of  i 
deceased  trustee^  and  Mr.  Law  for  a  mortgagee,  were  no 
called  on. 


Judgment, 


The  Master  of  the  Rolls.  I  am  of  opinion,  upon  th< 
construction  of  this  will,  that  the  income  is  given  in  succession 
subject  to  the  annuity.  If  there  had  been  more  than  suflScien 
to  pay  the  annuity,  the  surplus  income  would  have  gone  to  th 
tenant  for  life.  If  the  income  proved  insufficient,  either  th< 
annuity  must  cease,  or  it  must  be  a  charge  upon  the  propert] 
itself.  I  am  of  opinion  the  annuity  did  not  cease,  and  that  tb 
arrears  ought  to  be  raised  out  of  the  corpus.  The  cases  cited 
I  think,  strengthen  the  view  I  take.  This  is  as  much  a  charge 
upon  the  property  as  if  a  mortgage  had  been  executed  when 
the  tenant  for  life  must  keep  down  the  interest.  As  long  a 
the  annuitant  lived  he  took  the  whole  income,  and  so  much  o 
the  annuity  as  remained  unpaid  became  a  charge  upon  tb* 
corpus,  and  the  interest  upon  that  charge  must  be  paid  b] 
F.  Cooper,  the  tenant  for  life. 

Solicitors,  Child  §•  Kelly;  John  Clayton;  R.  Still;  A.  I 
Chamberlayne, 


(a)  2Bro.  C.C.  128. 


(h)  1  Ves.  sen.  98. 


LOBDS 

Justices.  CARTWRIGHT  v.  CARTWRIGHT. 

Matf  25. 

In  a  settle-         ^  HIS  was  an  appeal  from  the  decision  of  Vice-Chancello 
upon  the  mar-     Woody  dismissing  the  claim  with  costs.     By  a  settlement  date 

riageof  A.  and 

Ba,  real  estate  was  convejed  by  the  father  of  A.,  the  husband,  to  trustees  upon  trust,  sobject  totl 
settlor's  life  estate,  and  subject  as  therein  mentioned,  to  pay  the  rents  to  B.  for  her  separate  u* 
and  for  the  benefit  of  herself,  and  the  support  of  the  children  of  the  marriage,  with  remainder  1 
the  use^  of  A.  for  life,  with  remainder  to  the  children  of  the  marriage ;  and  the  setUement  containe 
a  proviso,  that  in  case  a  separation  should  take  place  by  reason  of  any  disagreement  or  othei 
wise,  the  rents  should,  during  the  joint  lives  of  A.  and  B.,  be  paid  to  A. 
Heidi  that  this  proviso  r^  in  the  nature  <tf  a  condition,  and  was  void. 
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the  10th  of  July,  1839^  and  made  upon  the  marriage  of  Henry         1853. 
Cartwiighty  the  plaintiff^  (described  as  the  only  son  and  heir  ap-   Cartwright 
parent  of  Thomas  Cartwright,)  and  Ellen  Grimes,  a  defendant,    ^      »• 

•  «  ^      X  Cartwright 

certain  real  estate  was  conveyed  by  Thomas  Cartwright  and      statement, 
Mary  Ann  his  wife,  to  Moses  Cartwright  and  Kobert  William 
Hands,  and  their  heirs,  to  the  use  of  Thomas  Cartwright,  his 
heirs  and  assigns,  until  the  solemnisation  of  the  marriage,  and 
tfter  the  solemnisation  thereof  to  the  use  of  John  Cartwright, 
Us  executors,  administrators,  and  assigns,  for  a  term  of  100  years, 
upon  the  trusts  thereinafter  mentioned ;  with  remainder  to  the 
use  of  Thomas  Cartwright  and  his  assigns  for  life ;    with  re- 
mainder to  the  use  of  George  Keen,  his  executors,  administra- 
tors, and  assigns,  for  a  term  of  600  years,  upon  the  trusts 
thereinafter  declared,  and  subject  thereto  to  the  use  of  Moses 
Cartwright  and  R.  W.  Hands,  during  the  life  of  Ellen  Grimes, 
in  trust,  subject  to  the  provision  for  the  determination  of  such 
trusts  thereinafter  contained,  and  to  the  payment  of  the  interest 
of  two  sums  therein  mentioned,  to  pay  the  rents  and  profits  to 
Ellen  Grimes  for  her  separate  use,  without  power  of  anticipa- 
tion ;  such  rents  and  profits  to  be  applied  by  her  for  the  benefit 
of  herself,  and  the  support,  maintenance,  and  education  of  the 
diildren,  if  any,  of  the  marriage ;  with  remainder  to  the  use  of 
Henry  Cartwright  and  his  assigns  for  life,  without  impeachment 
of  waste ;  with  remainder  to  the  first  and  other  sons,  and  first 
ind  other  daughters  of  the  marriage  successively  in  tail-male,  with 
an  ultimate   remainder  to  Thomas  Cartwright  in  fee.     The 
settlement  also  contained  the  following  proviso :  — 

''Provided  always,  and  it  is  hereby  further  declared  and 
igreed  by  and  between  the  parties  to  these  presents,  that  in  case 
a  separation  shall  take  place  by  reason  of  any  disagreement 
or  otherwise,  between  the  said  Henry  Cartwright  and  Ellen 
Grimes,  after  the  solemnisation  of  their  said  intended  marriage, 
thea  and  in  such  case  the  rents,  issues,  and  profits  of  the  said 
berecEtamcnts  and  premises  so  limited  in  use  to  the  said  Moses 
Cartwright  and  Robert  William  Hands  and  their  heirs  during 
tbe  natural  life  of  the  said  Ellen  Grimes,  in  remainder  expect- 
ant upon  the  decease  of  the  said  Thomas  Cartwright,  and  sub- 
ject to  the  aforesaid  two  several  terms  of  years  as  aforesaid,  shaU 
from  the  time  of  such  separation  and  thenceforth  during  the 
joint  natural  lives  of  the  said  Henry  Cartwright  and  Ellen 
Grimes  but  subject  and  without  prejudice  to  the  life  estate  of 
^^  ttid  Thomas  Cartwright,  and  also  without  prejudice  to  the  said 
two  terms,  or  such  one  of  them  as  sliall  be  capable  of  being 
^erdfled  in  the  events  which  may  happen,  and  the  trusts 
^fcof,  be  pud,  or  shaU  be  permitted  to  be  received  and  taken 
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* . ' 

Cl-RTW  RIGHT 
V. 

.Cartwright. 
Statement 


Argument. 


hj  the  said  Henry  Cartwright  and  his  assigns^  to  and  for  his 
and  their  own  use  and  benefit,  instead  of  being  paid  to  the  said 
Ellen  GrimeSy  for  her  sole  and  separate  use  as  hereinbefore 
directed ;  but  without  prejudice  to  the  right  of  the  said  Ellen 
Grimes,  to  receive  such  rents  and  profits  for  the  reminder  of 
her  natural  life  in  case  she  shall  happen  to  survive  the  said 
Henry  Cartwright  (subject  nevertheless  to  the  aforesaid  terms  of 
100  years  and  600  years,  and  the  trusts  thereof)." 
.  The  marriage  was  solemnised  on  the  11th  of  July,  1839,  and 
Henry  Cartwright  and  his  wife  resided  together  until  1846. 
In  the  beginning  of  that  year  Mrs.  Cartwright  went  to  reside 
with  her  mother,  and  she  and  her  husband  had  since  lived  in  a 
state  of  separation.  In  June,  1850,  Henry  Cartwright  com- 
menced proceedings  for  restitution  of  conjugal  rights;  and  to 
such  proceedings  the  wife  replied  by  allegations  of  cruelty  and 
adultery,  and  prayed  a  divorce  a  mensd  et  thoro^  but  the  allega* 
tions  of  cruelty  were  afterwards  ordered  to  be  expunged.  On 
the  26th  of  June,  1851,  a  decree  for  a  divorce  a  mensd  et  thoro 
was  pronounced.  There  was  no  issue  of  the  marriage.  Thomas 
Cartwright  died  on  the  26th  of  April,  1851.  The  present  claim 
was  filed  by  Henry  Cartwright  against  his  wife  and  the  trustees 
of  the  settlement,  praying  that  the  trustees  might  be  decreed  to 
pay  the  rents  and  profits  to  him  during  his  life.  This  claim  was 
dismissed  with  costs  by  Y ice-Chancellor  Wood  on  the  7th  of 
March  last. 

Mr.  BtisseU  and  Mr.  Terrell  appeared  for  the  plaintifiT.  [Lord 
Justice  Knight  Bruce.  The  argument  must  in  the  first  instance 
be  confined  to  the  question  of  the  legality  of  the  proviso,  as  it 
might  not  be  necessary  to  go  into  the  other  points  of  the  case.] 
Mr.  Russell  and  Mr.  Terrell  contended  that  there  was  nothing 
illegal  in  the  proviso.  The  settlement  had  been  made  by  8 
third  party  upon  the  wife,  during  such  time  as  she  should  be 
living  with  her  husband.  The  construction  of  the  deed  was  8 
limitation  for  the  separate  use  of  the  wife  until  her  death,  or  the 
death  of  her  husband,  or  their  separation.  The  object  of  the 
settlement  was  to  provide  for  the  maintenance  of  the  wife  anc 
children :  but  if  there  was  a  separation,  the  children  would  b< 
under  the  care  of  the  husband,  and  then  the  property  was  to  bi 
taken  by  him.  They  referred  to  Cocksedge  v.  Cocksedge  (a) 
Wilson  V.  Wilson  (b\  Westmeath  v.  Salisbury  (c),  and  Jacob 
V.  Amyatt,  (e) 

Mr.  Daniel  and  Mr.  Amphlett  for  Mrs.  Cartwright     The  la'^ 


(a)  14  Sim.  244. ;  5  Hare,  897. 
(6)  1  House  of  Lords*  Cases,  538. 


(c)  5  Bligh,  N.  S.  839. 

(d)  1 


Madd.  376.  fi. 
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will  not  allow  a  separation  to  be  made  the  subject  of  a  contract 
previoiis  to  marriage.  When  the  necessity  for  a  separation  has 
arisen,  and  a  contract  has  been  founded  upon  that,  such  a  con- 
tract maj  be  recognised.  They  cited  Lord  St  John  v.  Lady 
SL  John  (a),  Rodney  y.  Chambers  (&),  and  Egerton  v.  Lord 
Brownlaw.  (e) 

Mr.  C  if.  RoupeU  and  Mr.  Bowring  appeared  for  the  trustees. 

Mr.  Rtisselly  in  reply,  referred  to  Wilson  v.  Mushett.  (d) 
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Castwrioht 

V. 

Cabtwriohts 
ArffumenL 


Lord  Justice  Knight  Bruce  said,  that  the  first  question 
in  this  case  was,  whether  the  limitation  in  favour  of  the  husband 
was  in  the  nature  of  a  remainder,  or  was  in  the  nature  of  a  pro* 
ririon  destructive  of  the  particular  estate  ?  If  in  the  nature  of 
a  remainder  it  would  or  might  have  been  valid ;  but  of  that  he 
would  say  nothing.     But  he  apprehended  that,  according  to  the 
true  construction  of  the  whole  instrumeftt,  it  would  be  taking 
too  great  a  liberty  with  the  words  to  say,  that  this  instrument 
was  in  the  nature  of  a  remainder  according  to  the  established 
meaning  of  that  term.     It  appeared  clearly  to  be  in  the  nature 
of  a  condition  destructive  of  the  particular  estate,  and  not  such 
as  was  to  wait  its  natural  termination.     If,  therefore,  the  limit- 
ation were  by  way  of  condition  destructive  of  the  particular 
estate,  it  was  one  of  an  illegal  nature,  or  involved  that  which 
was  against  the  policy  of  the  law, —  the  same  idea  in  other  terms. 
His  lordship  apprehended  that  it  was.  as  if  it  had  never  been, 
and  the  invalidity  of  it  did  not  affect  the  validity  of  the  other 
provisions  in  the  same  instrument,  to  which  there  was  no  such 
objection.     Now  he  considered  the  theory  of  the  law  to  be,  that 
a  man  and  wife  who  were  not  living  in  a  state  of  separation 
from  each  other,  in  the  only  sense  or  in  one  of  the  senses  in 
which  the  term  could  be  understood  here,  might  not  enter  into 
in  engagement  for  the  non-performance  by  one  or  both  of  them 
of  duties,  in  the  fulfilment  of  which  society  had  an  interest.  Here 
oertaia  rights  in  property  had  been  conferred  by  an  ante-nuptial 
settlement  upon  the  intended  husband  and  wife  in  the  event  of 
the  marriage  taking  place,  subject  to  a  proviso  for  materially 
vuying  her  rights  in  a  manner  favourable  to  the  husband  in  the 
event  of  a  separation,  by  reason  of  any  disagreement  or  other-* 
^  taking  place.     Understanding  that  term,  as  he  had  already 
stated,  hb  lordship  was  of  opinion  that  such  a  proviso  was 
^esAj  agunst  public  policy,  and  therefore  void. 


Judyment 


(a)  11  Ve8.526. 
(6)  2  East,  2S3. 


f-S 


i 


c)  1  Sim.  N.  S.  464. 

d)  3  B.  &  Ad.  743. 
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' . ' 

CaBTW  RIGHT 
V. 

Cabtwright. 
Judgment 


Lord  Justice  Turner.  There  were  two  qaestions  in  tbis 
case :  the  first  question  was  one  of  construction  of  this  deed, 
whether  this  was  a  limitation,  or  whether  it  was  a  condition  ter- 
minating the  estate  ?  the  second  was,  if  it  were  a  condition,  what 
was  the  effect  of  that  condition  ?  Now  the  estate  was  vested  in 
trustees  during  the  life  of  the  wife  in  trust,  subject  to  the  proviso 
thereafter  contained,  to  pay  the  rents  and  profits  to  or  for  the 
use  of  the  wife  for  her  life.  The  condition  referred  to  was,  that 
in  case  a  separation  took  place  by  reason  of  disagreement  or 
otherwise  after  the  celebration  of  marriage,  then  and  in  such 
case  the  rents  and  profits  should  be  paid  to  the  husband  during 
the  remainder  of  the  joint  natural  lives  of  the  husband  and  wife. 
If  this  was  to  be  considered  a  limitation,  the  effect  of  that  would 
be  to  leave  undisposed  of  by  the  deed,  the  interest  in  the  fund 
after  the  termination  of  the  estate  limited  to  the  wife  until  the 
separation,  by  leaving  it  undisposed  of  except  during  the  joint 
lives.  The  construction  which  such  a  supposition  would  oblige 
the  Court  to  put  upon  the  deed  was  one  which  ought,  if  pos- 
sible, to  be  avoided,  and  especially  in  a  marriage  settlement,  in 
which  all  interest  was  intended  to  be  disposed  of.  The 
language  of  the  deed  did  not  certainly  afford  any  grounds  for 
such  a  construction.  His  lordship,  therefore,  thought  that  there 
was  no  doubt  that  this  was  a  condition  terminating  the  estate. 

Then,  as  to  the  second  question,  what  was  the  effect  of  the 
condition  ?  It  was  fairly  admitted  in  argument,  that  this  con- 
dition would  be  bad  if  contained  in  a  deed  entered  into  between 
husband  and  wife  after  the  marriage;  and  it  was  siud  that  neverthe- 
less it  was  good  in  a  deed  entered  into  between  the  husband  and 
wife  and  the  father  of  the  husband  antecedent  to  and  upon  the 
occasion  of  the  marriage  in  contemplation  between  them.  To  see 
whether  tliat  was  so,  it  was  necessary  to  consider  if  the  limitation 
would  be  bad  if  entered  into  between  the  husband  and  wife.  It 
was  perfectly  clear  that  the  reason  was  the  policy  of  the  law  as 
to  the  relation  which  existed  between  husband  and  wife,  and  the 
importance  to  society  of  maintaining  that  relation  between 
them.  If  that  were  the  principle  upon  which  the  condition 
would  be  invalid  if  entered  into  after  marriage,  what  distinction 
was  there  if  that  condition  were  in  a  deed  entered  into  previous 
to  a  marriage,  when  the  married  state  was  the  condition  con- 
templated by  them«  That  a  condition  of  the  nature  of  that 
under  consideration  was  against  the  policy  of  the  law  was  clear. 
For  in  the  case  of  Brown  v.  Peck  (a),  where  there  was  a  gift 
to  a  woman  of  a  certain  amount  if  she  lived  with  her  husband. 


(a)  1  Eden,  140. 
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and  in  th^  event  of  her  separation  then  a  larger  amount,  it  was         1853. 
held  that  that  condition  was  void  as  contra  bonos  mores,  and    c^TwaioHT 
that  ehe  was  entitled  to  the  larger  amount     There  was  also  v, 

the  case  of  Westmeath  v.   Westmeath.  (a)     Now  the  House  of   C^^^^^o^^. 
Lords,  his  lordship  apprehended,  had  settled  that  no  deed  which 
provided  for  a  separation,  which  looked  to  a  living  together  and 
future  separation,  would  be  carried  into  effect.     The  case  of 
Bateman  v.  Ross  (&),  upon  which  some  argument  was  attempted 
to  be  founded,  was  one  where  there  had  been  a  separation  at  the 
time  when  the  arrangement  was  entered  into,  and  there  it  was 
referred  to  arbitration,  and  the  award  was  that  a  certain  amoimt 
should  be  paid  to  the  wife,  provided  that  she  so  long  continued 
separate  from  her  husband ;  that  is  to  say,  that  the  arrange- 
ment should  continue  so  long  as  the  separation  continued,  that 
being  already  in  existence  before  the  arrangement.     That  case 
did  not  in  the  least  militate  against  that  of  Westmeath  v.  West^ 
meaih  (a),  or  the  case  in  which  Lord  Eldon  adhered  to  the  prin- 
dple  that  such  a  condition  was  against  the  rule  of  the  law,  or 
contrary  to  the  policy  of  the  law.     Some  argument  was  founded 
upon  the  circumstance,  that  this  was  a  settlement  not  by  the 
husband,  but  by  the  father.     His  lordship  took  it  that  no  person 
could   gain    an    interest  by  the  fraud  of    another;    and  this 
applied  whether  it  were  in  fraud  of  law  or  morality.     It  seemed 
to  him  that  there  was  no  difference  between  the  father  and  hus- 
band, and  on  these  grounds  he  was  clearly  of  opinion  that  this 
proviso  was  altogether  void. 

Solicitors,  Sewell,  Fox  ^  Sewell;   Chilton,  Burton   ^  John- 
m;  White  ^  Son;  and  Braihenridge. 

(a)  1  Jac  126.  (6)  1  Dow.  P.  C.  235. 


This 


PHILLIPS  V.  TURNER  ratXi^ 

May  31. 

was  a  special  case  under  Sir  George  Turner* s  Act.  {a)  S.,  by  his  will, 

Joseph   Burch   Smyth,  by  his  will  and   codicil   dated   re-  pt^u'the  princi- 

"pectively  the  20th  June,  1845,  and  the  13th  November,  1849,  pal  sum  of 

made  the  following  bequests :  —  I  give  and  bequeath  unto  my  interest  to  ac- 

««d  daughter,  Lucy  Burch  Phillips,  the  principal  sum  of  3000/.,  ^^^J^"*^; 

^d  the  interest  to    accrue  thereon,  secured  to  be  paid  to  paid  to  me  b^ 

^  by  a  mortgage  in  fee"  on  certain  lands  in  the  county  of  JI^^J'^^^  "^ 

^ffolk.  8.  also  be- 

queathed to  P. 

(a)  13  &  14  Vict.  c.  35.  "  my  twenty 

L  4 
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1653.  ''I  give  and  bequeath  unto  the  aaid  Lucy  Bnix^h 

Tmvum  ^^  twenty  shares  in  the  Suffolk  Fire  Office,  and  all  othei 

V.  right  and  interest  in  the  said  shares,  either  in  the  Suffolk 

*"^  h«  Offi^^e,  or  in  any  other  office  in  which  the  same  have  bee 

Suffolk  Fire  shall  be  transferred  or  placed,  and  all  my  right,  interest, 

Offic€,^nd  all  property  therein  or  thereto,  or  in  the  moneys  arising  or 

and  interest  in  may, arise  by  Sale  of  any  of  the  said  twenty  sharea** 

IwiCT  hi'thT**  Bpe<5>al  ca»e  stated,  that  the  mortgage  was  paid  off  and 

Saffolk  Fire  money  received  by  the  testator  in  hb  lifetime ;  that,  at  the 

othCT  office  ?n^  of  the  codicil,  negotiations  well  known  to  the  testator 

which  the  same  going  on  between  the  Suffolk  Fire  Office  Company  and 

have  been  or       ^       o  t      » 

shall  be  trans-  Alliance  Assurance  Company,  whereby  the  latter  afltem 
ferredor  purchased  the  shares  and  business  of  the  Suffolk  Comr 

placed,  and  all    *■ 

my  right,  in-     By  the  agreement  between  the  two  companies,  part  of  the  i 

^"^y^^reST  ^^  ^^^  ^'^^^  ^°  *^®  Suffolk  Company  was  to  be  paid  in  si 

or  thereto,  or  in  of  the  Alliance  Company,  and  part  in  cash.     The  value  of 

arLSg,°or\hat  testator's  twenty  shares  consisted  of  sixty-eight  shares  ii 

may  arise,  by  AUiance  Company,  and  1200/.  in  cash.     The  Alliance  si 

the*Mid*wenty  ^^^^  transferred  into  the  testator's  name,  and  the  1200t 

■^"li;?®-"  into  his  banker's  and  mixed  up  with  his  other  moneys. 

The  3000/. 

was  paid  off  by  question  for  the  consideration  of  the  Court  was  whether,  u 
the  mortgagor,   ^he  Circumstances,  L.  B-  Phillips  was  entitled  to  the  two  i 

and  YOluntanly      «  ,         , 

received  by  the   of  3000/.  and  1200/. 

Wfetime.^  ^^  ^^-   ^"«i7  ^^^  ^"^7  ^^^^  Phillips. 

The  shares         The  gift  of  the  3000/L  is  not  a  specific  legacy.     It  is  a  gi 

the  Suffolk  ^  *  ®*^™  ^^  money  secured  by  a  mortgage,  and  is  not  adec 

FireOfficewere  by  payment  of  the  money  to  the  testator  in  his  lifetime, 

another  com-  money  was  not  called  in  by  the  testator,  but  was  volunt 

P*°y»  *f  \^®  P^^  ^7  *^®  mortgagor ;   Pettyward  v.  Pettyward  (a),  Ell 

shares  was  paid  Walker  (i)^  Attorney  General  v.  Parkin  {c),  Pawletfs  case 

SfSeww*"*^  Z«  Grice  v.  Finch  (e),    Thomond  v.    Suffolk  (/),    Crocki 

company,  and  Crockot  (ff)   Ford  v.    Fleming  (h),    Coleman   v.    Colemat 

g^yj?  ^f *^  The  case  of  Eider  v.  fVager  (k)  is  the  only  one  which  apj 

shares  and  to  be  araiust  the  plaintiff,  but  that  case  is  distinoruishable  : 

1200Z.  were  the   xu  i. 

estimated  valne   the  present 

of  the  testator^  With  regard  to  the  1200/.,  it  is  admitted  that  the  tesi 
The  testator  ^^  aware  of  the  negotiations  going  on  between  the  two  < 
"*fiy^  V\®       panics,  and  it  is  clear  he  made  the  codicil  at  the  time  in  c 

1300c.  m  his        "^  • -I      *»        1        1  «         1  • 

lifetime.—  to  provide  for  the  changes  then  about  to  take  place  in  rec 
Ae'teMcy^f*     ^^  ^^^  twenty  shares.     He  refers  in  the  codicil  to  thrir  tnu 

3000^  was 

adeemed*     2* 

That  the  fa)  Finch.  152.  (/)  1  P.  Wms.  461. 

legatee  took  (h)  Ambl.  309.  (^)  2  P.  Wms.  168. 

only  the  sixty.  (c)  Ambl.  566.  (A)  2  P.  Wms.  469. 

eight  shares,  (d)  Ld.  Raym.  335.  (i)   2  Yes.  638. 

and  not  th9  (e)  3  Mer.  50.  (AJ  2  P.  Wms.  327. 

1200/.  ^  '^ 
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to  any  other  oflSoe,  and  includes  in  the  bequest  a  gift  of  his 
'^right,  interest^  and  property  in  the  moneys  arising  or  that  may 
trise  by  sale  of  any  of  the  said  twenty  shares."    This  is  a  gift 
of  the  whole  yalue  of  the  shares^  including  the  1200/. 
Mr.  Selwyn  appeared  for  the  trustees  of  the  will. 


145 


1853.^ 

^ i ' 

Phillxpb 

V, 
TUBNBB. 

Argument 


The  Master   of  thb   Bolls.     On  the  first  question, 
whether  the  l^^y  of  3000/.  was  adeemed,  I  think  the  cases 
which  have  been  cited  are  clear  in  one  sense,  and  in  another 
ire  not  so.     If  once  it  is  settled  that  such  a  legacy  is  specific, 
then  the  cases  show  that  the  receipt  of  the  money  by  the  tes- 
tator in  his  lifetime  is  an  ademption.    In  the  present  case  I  haye 
no  doabt  this  is  a  specific  bequest  of  the  debt  itself.     At  the 
death  of  the  testator  no  such  debt  existed ;  nothing  upon  which  the 
beqnest  could  operate.    I  am  of  opinion  the  legacy  was  adeemed, 
tnd  it  is  a  matter  of  indifierence  whether  the  payment  to  the  tes« 
tator  was  voluntary  or  compulsory.    The  1200Z.  must  follow  the 
eune  rule  as  the  3000Z.     The  only  difficulty  is  upon  the  words 
''the  moneys  arising,  or  that  may  arise,  by  sale  of  any  of  the 
8ud  twenty  shares.''     The  first  part  of  the  codicil  gives  a  spe- 
dfic  legacy,  and  if  the  testator  had  then  sold  the  shares  and  used 
the  money  the  legacy  would  have  been  adeemed.     Then  do  the 
words  **  moneys  arising  by  sale  "  make  any  difference  ?     I  think 
not    The  1200/L  was  not  the  proceeds  of  a  sale,  but  money 
nioDg  firom  equality  of  exchange,  an  equivalent  for  the  shares. 
Tbe  testator,  having  received  that  sum  in  his  lifetime,  and 
nuxed  up  the  amount  with  other  money  at  his  bankers,  I  think 
the  legatee  can  only  take  the  sixty-eight  shares. 
Solicitors,  Aldridge  ^  Bromley. 


Judgment* 
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ViCK 

Chamcellob 
Wood. 

April  28.  &  30. 

^  May  2.  &  7. 

Jane  cook,  by  her  will,  dated  5th  June,  1850,  gave  all  A  testatrix 

her  personal  estate  to  her  executors  upon  trust,  to  pay  various  Sdwuyesuiie 

legacies  to  persons  therein  named,  and  upon  further  trust  to  to  her  exera- 

*Ppl7 several  sums,  and  the  proceeds  of  different  properties  to  i^edthemto 

Apply  such  part 
as  hy  law 
''islitbe  legally  to  applied  towards  the  endowment  of  district  charches  and  chapels ;  and  as  to  such 
P^  ai  mifcht  not  be  legally  so  applied,  she  stated  that  she  made  no  disposition. 

^<U,  this  was  a  beqnest  to  endow  churches  already  built,  or  which  might  be  hereafter  built,  and 
^  Toid  wider  the  Sutute  of  Mortmain.  — /fe/(/,  also,  that  the  debts  and  legacies  must  be  appor- 
^^"'^  between  Uie  residue,  consisting  of  pure  personalty,  and  that  consisting  of  personalty  savour- 
"*  of  the  reaUy. 
^^  that  arrean  of  rent  due  at  the  death  of  the  testatrix  are  pure  personalty. 
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different  charitable  and  religious  societies^  and  then  proceeded 
as  follows:  —  ^^  And  as  to  the  residue  of  my  personal  estate, 
which  shall  not  be  otherwise  disposed  of  bj  me,  I  direct  my 
said  executors,  as  opportunity  may  offer,  to  apply  such  part  or 
parts  thereof,  as  by  law  may  be  l^ally  applied  to  such  purposes, 
in  the  endowment  of  district  churches  and  chapels  in  populous 
parishes,  in  order  that  the  poor  may  have  the  gospel  preached  to 
them  in  this  country.  And  I  wbh  a  preference  given  to  those 
parishes,  the  churches  of  which  are  under  the  patronage  of  the 
trustees  of  my  late  lamented  friend  the  Rev.  Charles  Simeon,  or 
other  similar  trusts ;  and  as  to  such  part  of  my  said  estate  as 
may  not  be  applicable  by  law  to  the  purposes  aforesaid,  and  are 
not  herein  disposed  of,  I  at  present  make  no  disposition."  The 
bill  was  filed  by  the  next  of  kin,  and  there  had  been  the  usual 
reference  to  the  master  to  take  the  accounts,  and  to  inquire 
into  the  property  of  the  testatrix.  The  master's  report  set  out 
the  property,  but  no  discussion  arose  as  to  whether  any  part  of 
it  was  pure  personalty,  or  personalty  savouring  of  the  realty, 
except  a  small  sum  consisting  of  arrears  of  rent  due  at  the 
death  of  the  testatrix. 

Mr.  Bolt  and  Mr.  Bevir  for  the  plaintiffs  contended  tliat  the 
arrears  of  rent  were  not  pure  personalty ;  it  was  a  sum  of  money 
issuing  out  of  land,  with  a  power  of  distress  and  entry  upon 
the  land  for  the  recovery  of  it.  As  to  the  gift  of  the  residue 
to  the  endowment  of  district  churches,  they  contended  that 
whenever  there  was  a  gift  for  charitable  purposes,  which  had  a 
tendency  to  draw  land  into  mortmain,  such  gift  was  void  as  being 
an  evasion  of  the  statute ;  Trye  y.  7^  Corporation  of  Glou' 
cester.  (a)  The  present  case  was  quite  distinguishable  from  The 
Church  Building  Society  v.  Barlow  (&),  in  which  a  bequest  to 
*^  The  Society  for  Building  Churches  "  was  held  to  be  good.  But 
the  argument  by  which  the  diflSculty  was  there  got  rid  of  was, 
that  that  was  a  society  incorporated  by  act  of  Parliamenty  which 
was  bound  to  apply  all  money  received  for  l^al  purposes^  and 
must  not  therefore  apply  any  in  a  manner  which  would  be  an 
infringement  of  the  Statute  of  Mortmain.  And  therefore,  by 
showing  that  any  part  was  so  applied,  you  were  only  showing  that 
a  breach  of  trust  was  committed,  and  the  proper  course  would  be 
to  come  to  the  Court  to  prevent  it.  Here  the  question  was,  whe- 
ther a  trust  to  endow  district  churches  was  within  the  Statute  of 
Mortmiun  ?  It  cannot  be  doubted  that  it  is  a  trust  which  would 
justify  such  an  investment,  as  would  tend  to  bring  land  into 


(a)  14  Beav.  173. 


(h)  22  L.  J.  Ch.  339. 
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mortuuun,  and  if  so  the  bequest  is  void ;  Attorney^  General  v, 
Davies  (a),  Pritchard  v.  Arbouin  (b)y  Giblet  y.  Hobson  (c\  L<mg^ 
Miaffy.  Rennison.  {d)  A  trust  to  endow  may  mean  to  endow 
churches  already  built ;  but  it  may  also  apply  to  churches  to  be 
hereafter  built.  And  when  speaking  of  district  churches  it  must 
apply  to  those  to  be  hereafter  built,  because,  in  practice,  no  dis- 
trict church  can  exist  which  is  not  already  endowed,  for  it  is 
contrary  to  the  established  rule  to  consecrate  a  church  which  is 
not  endowed.  If,  therefore,  the  testatrix  had  intended  the  be- 
quest to  be  for  churches  already  existing,  she  would  have  said 
''  further  endowment" 

Mr.  Craig  and  Mr.  Escourt  for  other  parties  in  the  same  in- 
terest. 

Mr.  Wigram  and  Mr.  Cok  for  the  executors.  The  question 
isi  what  the  testatrix  meant  by  the  word  ''  endow  ?  "  It  is  put  by 
the  other  side  as  if  the  testatrix  had  given  this  fund  for  the 
purpose  of  building  and  endowing.  Attorney- General  v.  Da^' 
vies  (e)  is  distinguiBhable.  There  the  primary  object  was  the 
purchase  of  land  to  build  almshouses  on.  So  in  Mather  v. 
Scott  {f)f  there  was  nothing  pointing  to  land  already  in  mort- 
main, and  that  was  remarked  on  in  the  judgment  in  Trye  v. 
The  Corporation  of  Gloucester,  {g)  In  Henahaw  v.  Athin- 
son  (h)  there  was  a  direction  that  the  money  should  not  be  laid 
oat  in  land,  because  the  testator  thought  that  other  persons 
would  provide  land ;  that  was  an  inducement  to  bring  land  into 
mortmun,  but  the  gift  was  upheld.  There  b  nothing  in  this 
will  to  compel  the  trustees  to  lay  out  the  money  in  land. 

Mr.  Wichens  for  the  attorney  general.     In  The  Attomey-Gc' 

ural  V.  WilUamt  (t)  it  was  held  that  a  gift  to  ''  establish "  a 

sdiool  was  good,  though  there  was  no  school  in  the  parish  at  the 

time,  and  the  authority  of  that  case  was  expressly  recognised  in 

The  Attorney-General  v.  Hall,  {k)     The  words  of  the  will  point 

to  the  endowment  of  existing  churches.     A  trust  to  endow  a 

ichool  was  declared  valid  in  Kirhbank  v.  Hudson  and  Others.  (I) 

Although  in  that  case  the  bequest  was  held  ultimately  to  be 

btl,  on  the  ground  that  the  chief  baron  thought  the  words  of 

the  bequest  created  a  precatory  trust  to  lay  out  the  money  in 

lind,  and  excluded  the  power  of  the  trustees  to  elect  how  they 

would  employ  the  money.     The  argument  on  the  other  side 
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(a)  9  Yes.  535. 

(b)  3  Buss.  456. 

(c)  3  M.  &:  K.  57. 

(d)  1  Drew.  28. 

(e)  9  Yes.  535. 
(/)  2  Keen,  172. 


(gr)  14  Beav.  173. 
(h)  3  Mad.  306. 
(0  2  Cox,  387. 
(A)  9  Hare,  647. 
(/)  7  Price,  212. 


X48 


1853; 


EDWARDt 
V. 

Hall. 

JudgmenL 
May  7. 


THE  EQUITY  REPORTa 

amounted  to  nothing  less  than  this,  that,  if  in  any  case  the  words 
would  justify  the  trustees  in  buying  land,  then  the  bequest 
would  be  void. 

The  Vice-Changellob  on  this  day  gave  judgment  as 
follows: — This  case  arises  on  the  bequest  in  the  will  of  Miss 
Jane  Cook,  with  reference  to  a  particular  portion  of  her  residue, 
which  is  in  these  words*  [His  Honour  then  read  the  words  of 
the  will  as  hereinbefore  set  out.]  That  is  the  whole  of  the 
bequest  on  which  this  question  arises.  It  was  contended  on 
behalf  of  those  interested  in  the  personal  estate  of  the  testatrix; 
that,  in  effect,  this  is  a  bequest  which  is  invalid  under  the 
Statute  of  Mortmain,  and  that  they  are  entitled  therefore  to 
treat  the  testatrix  as  having  died  intestate  with  reference  to  the 
particular  property  applicable  to  such  bequest. 

The  question  raised  is  one  more  or  less  borne  upon  by  a  vast 
variety  of  cases,  many  of  which  were  cited ;  and  I  have  found 
it  necessary  to  go  at  length  not  only  into  those,  but  also  to 
examine  a  great  many  others,  for  the  purpose  of  extracting  as 
far  as  possible  the  principles  on  which  bequests  at  all  analogous 
to  that  now  before  me  have  been  decided.  But  I  do  not  now 
propose  to  do  more  than  state  the  result  of  such  investigation. 

In  the  first  place,  however,  it  is  right  to  state  the  conclusion 
at  which  1  have  arrived  with  reference  to  the  construction  to  be 
put  on  the  words  of  the  bequest  itself,  because,  on  that,  several 
questions  were  raised,  the  principal  one  being  that  the  words 
point  to  an  endowment  of  churches  hereafter  to  be  built.  It 
was  said  that  ^^  endowment  ^  may  mean  providing  a  repair  fund, 
or  it  may  mean  an  endowment  in  land ;  and  further,  that  taking 
the  whole  bequest  together,  it  is  applicable,  and  only  applicable, 
to  churches  hereafter  to  be  built ;  or  at  least,  if  that  be  not  so, 
that  it  is  applicable  to  those  already  built,  as  well  as  those 
hereafter  to  be  built 

The  conclusion  that  I  have  arrived  at  is,  that  the  more  natural 
and  legal  sense  of  the  term  ^^  endowment "  is  a  personal  pro- 
vision to  be  made  for  a  party  in  connexion  with  a  church  or 
school  as  the  case  may  be,  or  of  persons  living  in  almshouses. 
In  all  such  cases  I  should  hold  that  ^'  endowment "  is  some 
personal  provision :  and  so  in  the  present  will,  unless  there  were 
particular  words  forcing  me  to  do  so,  I  should  consider  that  it 
is  not  to  be  attributed  to  the  endowment  in  any  sense  of  the 
building  itself,  for  the  purposes  of  repair.  This  then  being  an 
endowment  for  the  personal  provision  of  the  party,  that  being 
the  sense  in  which  it  is  treated  in  the  earlier  statutes  referred  to 
by  Mr.  Wigraniy  and  in  a  great  variety  of  cases  which  were 
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cited,  there  is  no  doubt  that  it  may  be  in  land,  but  tbere  is  no 
necesftity  that  it  should  be  so. 

Then  with  reference  to  the  district  churches  to  which  it  is  to 

be  applied.     The  words  are  large  and  general ;  and  it  has  been 

argued  on  the  one  side,  that  they  are  only  applicable  to  churches 

already  in  existence ;  and,  on  the  other,  that  they  are  only  ap« 

plicable  to  those  hereafter  to  be  built.     I  have  come  to  the 

oondosion  that  they  are  applicable  to  both.     I  do  not  think 

tbey  can  be  confined  to  churches  actually  built :  there  is  nothing 

in  the  words  strictly  so  confining  them,  and  the  argument  that 

when  a  class  is  mentioned,  it  means  a  class  in  esse  at  the  time, 

can  hardly  be  brought  in  aid  of  the  construction  of  a  bequest 

of  thiB  description.     But  further,  the  words  are,  "  I  direct  my 

said  executors  as  opportunity  may  offer  to  apply  such  part  or 

parts  thereof,  ftc."  looking,  as  it  seems  to  me,  at  a  continuation 

of  a  future  trust,  and  one  to  take  efiect  at  any  time  when  the 

opportunity,  as  the  testatrix  describes  it,  might  ofier. 

As  to  the  bequest  being  confined  to  churches  hereafter  to  be 
built,  the  argument  is,  that  every  district  church  in  esse  must 
have  some  endowment,  inasmuch  as  it  is  a  rule  laid  down  by 
the  bbhop,  that  he  will  never  consecrate  a  church,  unless  some 
endowment  has  been  provided  ;  and  that  the  only  exception  to 
irhich  the  bequest  could  be  applied  was  churches  in  an  incipient 
state,  where  the  land  had  been  already  purchased  and  acquired 
in  mortmain,  and  the  church  was  constructed,  or  about  to  be 
coDstmcted,  at  the  death  of  the  testator,  but  not  yet  conse- 
crated.    If  that  were  the  only  ground  for  saying  that  validity 
could  be  given  to  this  bequest,  I  should  certainly  not  be  in<* 
cUned  to   uphold  it ;   but  I  think  that  although  it  is  true  as 
Mr.  Rolt  argued,  that  '*  further  endowment "  would  be  a  more 
tppropriate  phrase  to  apply  to  churches  already  possessing  some 
endowment,  than  the   word  "endowment   simpliciter^  yet  I 
tbink  it  would  be  rather  a  forced  construction  of  the  will  to 
lay,  that  when  a  person  is  charged  to  employ  money  for  the  en- 
dowment of  district  churches  generally,  without  any  wish  ex- 
pressed in  the  will  <m  the  subject,  that  he  could  not  properly 
tpply  that  fund  in  aid  of  any  further  endowment.     Mr.  Rolt 
contended  that  his  view  of  the  case,  viz.  that  endowment  for 
fctnre  churches  was  intended,  was  supported  by  the  fact  that 
^  testatrix  says,  she  wishes  to  have  the  gospel  preached  in  all 
P^riAes,  whereas,   wherever    churches    exist,    the   gospel   is 
I*««ched,  and,  therefore,  it  must  be  intended  to  apply  to  new 
churches.     But  that  argument  goes  too  far,  because  the  tes» 
^^rix  directs  that  a  preference  should  be  given  to  those  pa- 
^ea  the  churches  of  which  are  under  the  patronage  of  the 


T853. 

' r— ' 

Edwards 

V. 


150 


THE  EQUITY  REPORTS. 


1858. 

« . ' 

Edwards 

V, 

Jmdgmokt 


trustees  of  her  late  friend  the  Reverend  Charles  Simeon ;  and, 
according  to  this  lady's  views^  she  would  be  of  opinion  that  the 
gospel  was  already  preached  everywhere  where  those  trustees 
exists  and  she  would  not  consider  that,  under  the  terms  of  the 
gospel  being  preached  anything  new  was  to  be  done,  but  that 
further  aid  was  to  be  afforded,  and  she  may  mean  that  although 
the  gospel  is  now  preached,  I  wish  it  to  be  more  largely 
preached,  and  I  intend  further  aid  to  be  given.  But  she  does 
not  say  •*  further  preaching,"  any  more  than  "  further  endow- 
ment." 

Considering  the  bequest,  therefore,  to  be  a  trust  to  employ 
monies  given  to  the  trustees,  in  the  payment  of  stipends  to  the 
incumbents  of  all  churches  now  built,  or  hereafter  to  be  built, 
the  question  is,  whether  that  is  or  is  not  a  valid  bequest  ? 

Now  the  principal  stress  of  the  argument  against  the  validity 
of  the  bequest  was,  that  it  was  analogous  to  the  case  of  a  be- 
quest to  erect  a  school  or  hospital,  where  no  particular  land, 
already  in  mortmain,  was  pointed  out  for  the  site.  In  order  to 
see  how  far  this  observation  was  just,  I  have  thought  it  right  to 
look  through  all  the  various  authorities.  In  the  earlier  stages  of 
this  species  of  inquiry  the  decisions  are  somewhat  conflicting; 
but  I  think  they  are  now  settled  down  into  complete  and  regular 
rules ;  and  I  have  found  the  following  to  be  conclusively  esta- 
blished :  — 

First  A  gift  to  erect  a  school  or  almshouse,  or  building  of 
that  description,  has  been  held  to  involve  an  express  direction  to 
procure  land  for  the  purpose.  The  first  case  in  which  that  was 
laid  down  was  The  Attorney- General  v.  Hyde{a)^  decided  by 
Lord  Apsley.  There  had  been  a  previous  case  before  Lord 
Hardtoicky  The  Attorney- General  v.  Bowles  (i),  in  which  he  held, 
with  Lord  Apsley^  that  a  bequest  to  erect  a  building  involved 
the  getting  of  land  for  the  purpose ;  but  he  also  held  that,  as  land 
might  possibly  be  got  by  gift  or  generosity,  that  therefore, 
although  there  was  involved  a  direct  and  express  trust  to  procure 
land,  as  there  was  not  a  direct  and  express  trust  for  the  imme- 
diate purchase  of  land,  the  bequest  was  good.  It  is  now  gene- 
rally allowed  that  that  case  goes  too  far ;  and  it  has  been  so  held 
more  particularly  in  the  next  head  to  which  I  shall  refer,  and 
which  was  brought  to  a  conclusion  in  the  case  of  7^  Attorney-' 
General  v.  Davies.  (c) 

The  second  rule  is,  that  a  gift  to  erect  which  does  not  point  to 
land  already  in  mortmain,  and  which  does  not  exclude  distinctly 
the  power  of  purchasing,  is  void.     That  is  laid  down  by  Lord 


(a)  Ambl.  750. 
{b)  2  Veg.  547. 


(c)  9  Ves.  535. 
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Eldon  in  Attorney- General  v.  Davies  (a),  and  not  laid  down  by 
him  for  the  first  time,  hot  stated  by  him  to  be  the  common- 
sense  role,  which  had  at  last  been  arrived  at  after  some  conflict 
of  decisions.  He  says,  '^  If  you  say>  '  I  desire  a  building  to  be 
erected  for  a  charitable  purpose/  or  if  you  say,  '  I  desire  the 
land  to  be  bought,'  and  you  do  not  exclude  the  possibility  of  its 
being  the  cause  of  bringing  land  into  mortmain,  the  bequest 
IB  Toid. 

Thirdly,  there  remains   another  point  established  by   au- 
thority, namely,  that  if  there  be  a  gift  to  trustees,  with  an 
option  to  apply  the  money  for  the  purpose  of  building  on  land 
already  in  mortmain,  or  for  the  purpose  of  acquiring  land,  then 
the  trust  is  good,  and  the  charitable  bequest  docs  not  fail, 
because  one  of  the  alternatives  is  not  lawfuL    That  is  distinctly 
hud  down  in  an  early  case  before  Lord  Hardwick,  more  than 
once  referred  to  in  subsequent  authorities.     That  was  the  case 
of  Sowersby  v.  Hollins  (b\  in  which  there  was  a  bequest  for  the 
benefit  of  the  poor,  to  be  applied  either  in  buying  land  for  their 
use  or  otherwise,  and  Lord  Hardwick  held  that  that  bequest 
WEB  valid.    Lord  AlvanUy  had  occasion  to  consider  that  decision 
in  the  case  of  the  Attorney-General  v.  Whitchurch  (c),  and  he 
says,  that  although  Lord  HardtoiclCs  doctrine  in  the  Attorney^ 
General  v.   Bowles  had  been  shaken  by  the  subsequent  au- 
thorities, he  considered  that  it  was  not  shaken  as  to  the  opinion 
giTen  in  Sowersby  v.  Hollins,  that  where  there  was  a  discretion 
Tested  in  a  party  to  take  one  of  two  courses,  the  one  being 
legil  the  other  illegal,  the  validity  of  the  bequest  might  be 
8U8ttined«     That  is  the  third  point  on  which  I  consider  myself 
IS  bound  by  the  authorities. 

We  then  come  to  another  and  a  fourth  point  of  a  difierent 
description,  and  proceeding  on  different  grounds  from  any 
of  the  preceding  points.  In  all  those  it  was  held  that 
the  doe  execution  of  the  trust  involved  necessarily  the 
pordiase  of  land.  But  there  is  a  fourth  class  of  authorities, 
tod  the  case  of  the  Attorney- General  v.  Davies  was  of  that  de- 
scription. There  there  was  a  gift  to  others  for  building,  provided 
they  would  find  the  land.  That  clearly  did  not  involve  in  the 
execution  of  the  trust  anything  to  be  done  by  the  trustee 
hiouelf  which  would  be  within  the  mischief  of  the  Statute  of 
Mortmain.  But  what  Sir  William  Grant  said  in  that  case,  and 
Lord  Eldon  in  affirming  his  judgment  assented  to,  was  this  : 
"If  yon  give  money  in  tliis  way,  it  is  nothing  more  nor  less  than 
directing  a  purchase  of  land  to  be  made  by  your  executors. 
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You  mftj  state  it  thus:  *I  will  give  you  this  large  Bom  of 
money  if  you  will  give  the  land/  and  the  money  may  be  worth 
much  more  than  the  land,  because  you  may  have  a  more  ex- 
tended object  than  the  purchase  of  land«  But  pro  tanta  a 
portion  of  that  money  is  given  to  the  parties  for  the  purchase  of 
the  land,  which  they  were  so  to  hand  over ;  and  it  is  in  effect,  if 
not  a  direct  infraction,  a  plain  and  palpable  evasion  of  the 
policy  of  the  Statute  of  Mortmain.'' 

So  far  the  cases  proceeded  down  to  Trye  v.  The  Corporation 
of  Gloucester  (a),  and  I  do  not  think  that  any  case  went  farther 
tiian  to  lay  down  this,  that,  if  you  direct  a  building,  a  hospital, 
a  church,  or  a  school  to  be  erected,  and  do  not  point  out  land 
in  mortmain  by  your  will,  on  which  the  erection  is  to  be  made ; 
or  if  you  do  not  absolutely  negative  the  power  of  the  trustees 
to  purchase  land  (either  of  which  alternatives  was  previous  to 
Trye  v.  Corporation  of  Gloucester  thought  sufficient),  then  the 
bequest  will  be  taken  to  be  one  to  be  executed  in  the  ordinary 
way,  and  if  so,  will  involve  the  necessity  of  buying  land,  and 
consequently  be  void. 

The  case,  however,  most  relied  on  in  Trye  v.  The  Corporation 
of  Gloucester  was  Mather  v.  Scott  (&),  where  the  bequest  was 
accompanied  with  a  wish  that  the  trustees  would  intreat  the 
lord  of  the  manor  to  grant  some  land.  And  what  Lord  LangdaU 
said  there  was,  that  the  direction  in  the  will  did  not  exclude 
the  power  of  the  trustees  to  buy  land.  So  far  it  went  distinctly 
within  the  other  authorities.  It  is  a  direction  to  build,  and  it 
is  true  there  is  a  direction  to  entreat  somebody  to  give  land, 
but  there  is  no  direction  that  in  the  event  of  their  not  so 
obtaining  it,  they  are  not  to  get  it  Therefore,  the  due  execu- 
tion of  the  trust  would  be  by  procuring  some  other  land  in  the 
event  of  that  not  being  obtained  from  the  lord  of  the  manor. 
If  so,  it  is  within  that  c}ass  of  authorities.  Lord  Langdah  at 
the  same  time  said,  that  anything  which  induced  parties  to  give 
land  in  mortmain  he  conceived  would  be  in  itself  an  infraction 
of  the  statute.  That  was  said  in  the  judgment,  but  the  de<»flioQ 
was  rested  upon  this,  that  there  was  nothing  which  excluded 
the  power  of  the  trustees  to  buy.  Then  came  the  case  of  Trye 
V.  The  Corporation  of  Gloucester^  which  went  a  step  further. 
There  the  direction  was,  that  the  money  should  be  apfdied  to 
certain  charitable  objects,  '^  if  land  were  given  or  granted  within 
ten  years  by  the  corporation  of  Gloucester;"  and  there  was 
also  a  clause  expressly  negativing  the  power  of  the  trustees  to 
purchase  land.      In  that  case  the  Master  of  the  Rolls,  after 


(a)  14BeaY._173. 
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reyiewing  the  authorities^  came  to  the  conclusion  that  a  hequest 
which  tended  directly  to  bring  fresh  lands  into  mortmain^  was 
within  the  principles  of  the  statute^  and  was  void.  Now^  I  do 
not  find  it  necessary,  in  any  way,  to  dispute  the  authority  of 
that  case  in  dealing  with  the  present.  I  merely  notice,  as  a 
fiict,  that  it  goes  a  step  further  than  any  case  before  decided  had 
gone ;  inasmuch  as  up  to  that  time  I  have  not  found  any 
anthority  which  says,  that  where  there  is  an  express  negative 
given  to  the  power  to  purchase  land,  it  may  still  be  held  to  be 
a  trust  within  the  statute.  .  The  case,  however,  may  be  supported 
on  the  ground  that  such  a  bequest  would  be  a  manifest  evasion 
of  the  statute ;  but  that  is  a  totally  different  principle  &om  that 
on  which  the  other  cases  were  decided. 

Now  the  real  principle  on  which  these  cases  are  to  be  deter- 
mined (independently  of  the  question  of  manifest  evasion  and 
&aud  on  which  I  think  TTyt\  v.  The  Corporation  of  Gloucester 
was  put),  aeems  to  me  to  be  clearly  laid  down  in  "  The  At- 
tomey- General  v.  fFtlliamsJ*  (a)    There  money  was  bequeathed 
to  trustees  for  and  towards  the  *^  establishing^'  a  school,  not  the 
"  erecHon^  in  a  particular  parish,  and  the  donor  directed  that 
"no  part  of  the  dividends  and  proceeds  should  be  applied  to 
Vuy  victuals,  drink,  or  lodging  for  the  scholars."     There  was' no 
school  in  the  parish  at  the  time  of  the  testator's  death.     And  it 
was  aigaed  by  the  solicitor  general  that,  independently  of  the 
Btatnte,  the  duty  of  the  trustees  under  the  direction  to  establish 
i  school  would  have  been  to  buy  land  and  build  a  school  upon 
it)  and  that  the  Court  must  look  at  the  case  independently  of 
the  statute,  to  arrive  at  what  was  the  general  intention,  and 
then  apply  the  statute,  and  see  if  the  general  intention  was 
Budi,  that  when  you  interpose  the  statute,  the  intention  is  in- 
vilU,  and,  therefore,  the  trust  wholly  fails.     And  what  the 
I^  Chancellor  in  that  case  says  is  this,  ^^  He  perfectly  agreed 
with  the  solicitor  general  with  respect  to  the  construction  of 
wilb  in  these  cases,  and  that  the  Court  would  not  alter  its  con- 
ception of  the  purposes  of  a  testator,  merely  because  those  in- 
tentions happened  to  fall  within  the  prohibitions  of  the  Statute 
of  Mortmain;  but  the  rule  did  not  apply  to  the  particular  case, 
for  the  testator  had  so  particularly  directed   the  manner  in 
which  the  fund  should  be  applied,  that  {before  the  statute)  it 
woold  have  excluded  the  possibility  of  the  Court's  applying  any 
part  in  purchasing  land  or  building." 

Now  that  seems  to  be  the  true  view  (independently  of  the 
question  of  actual  evasion)  to  be  taken  in  every  case  in  which 
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1858.  there  is  a  bequest  made  for  a  charitable  purpose.  You  are  first 
of  all  to  see  what  would  be  the  construction  of  the  will  wholly 
independent  of  the  statute,  and  then  how  far  the  interposition 
of  the  statute  has  presented  a  barrier  to  the  execution  of  the 
trust 

In  this  case  I  find  a  trust  to  endow  district  churches  or 
chapels,  which  I  have  already  held  to  mean  the  payment  of 
stipends  to  the  clergymen.  Then  I  have  to  ask  myself  whether, 
on  such  a  trust,  the  Court  would  require  or  allow  the  trustees 
to  build.  I  have  little  doubt  of  the  answer  to  that  question. 
I  think  a  direction  to  endow  would  never  authorise  a  building. 
The  trustees  would  not  be  authorised  to  build  for  the  purpose 
of  endowment ;  they  must  endow  anything  they  find  existing. 
They  may  endow  existing  or  future  churches ;  but  if  the  statute 
were  out  of  the  way,  no  portion  of  the  money  could  be  applied 
towards  erecting  a  building.  Erecting  a  building  necessarily 
involves  the  buying  of  land.  **  Establishing  "  b  not  so  strong 
as  the  word  "erecting;''  and  The  Attomey'General  v.  WiU 
Uams  (a)  is  an  instance  in  which  the  word  ^^  establishing " 
was  held  not  to  mean  the  material  and  physical  building; 
but  "  erecting  "  is  a  word  clearly  implying  the  physical  erec- 
tion. *^  Establishing"  is  a  dubious  word ;  a  school  may  be  esta* 
blished  one  way  or  the  other ;  but  "  endowment "  seems  still 
less  strong,  and  not  sufiSciently  flexible  to  be  applied  to  the 
material  building;  it  is  simply  applicable  to  the  purpose  of  pay- 
ing a  stipend  to  the  party,  or  the  allowance  to  an  almshouse,  or 
whatever  other  case  the  endowment  is  applicable  to* 

But  then  it  was  said,  that  if  it  is  not  a  direct  trust  for  build- 
ing, it  is  still  within  the  principle  of  Trye  v.  TA^  Corporation 
of  Gloucester;  an  evasion  of  the  statute,  ns  holding  out  a  direct 
inducement  to  bring  land  into  mortmain.  Mr.  Bolt  felt  the 
difliculty  while  arguing  this  case,  of  relying  on  words  so  strong 
as  **  inducement "  to  bring  land  into  mortmain ;  and  he  pre- 
ferred to  adopt  the  expression  in  Attomey^General  v.  WiU 
Hams  (a),  that  a  purchase  of  land  would  be  a  direct  and  due  ex- 
ecution of  the  trust ;  and  cited  Longstaff^,  Rennison  (b),  in  which 
there  was  a  trust  for  the  establishment  of  a  school,  and  to  pay 
the  fund  to  the  treasurer  of  such  school  built  or  to  be  built.  And 
the  Vice-Chancellor  Kindersly  held,  that  as  there  was  no  school 
actually  built,  it  would  be  a  due  execution  of  the  trust  to  buy 
land  and  build  a  school.  But  it  would  only  again  follow,  that 
^'establishing"  is  a  flexible  word. 

Then,  however,  it  was  argued  with  reference  to  this  qnestton 

(a)  2  Cox,  887.  (h)  1  Drew.  28 
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of  mdacement,  that  the  parties  may  go  into  the  market,  or  more 
correctly  speaking,  into  the  charitable  or  religious  worlds  and 
Bay,  *^  Here  we  have  funds  for  the  endowment  of  ministers,  you 
build  churches  and  we  will  find  endowments,"  and  that  woidd 
bring  the  case  directly  within  the  principle  of  the  Attorney- 
General  v.  WiUiamSy  where  there  was  a  direct  bequest  for  that 
express  purpose ;  but  the  distinction  between  the  two  cases  is 
Tery  wide.  In  the  one  case  there  is  an  express  direction  in 
the  will  for  the  purpose ;  in  the  other  a  mere  gift  for  endowment, 
which  presupposes  the  existence  of  the  building,  and  does  not 
in  any  way  direct  them  to  do  anything  towards  the  building. 
Now  if  the  argument  derived  from  the  word  "inducement"  is 
to  be  urged  to  the  full  length  I  do  not  see  where  it  is  to  stop. 
Suppose  a  bequest  to  trustees  to  provide  for  the  sick  poor  of  a 
pariah  in  any  manner  they  may  think  fit,  surely  that  would  be  a 
valid  bequest,  and  yet  it  may  be  a  direct  inducement  to  build  a 
hospital;  at  all  events  it  would  give  them  the  power  under 
certain  ciroumstances  to  purchase  land  and  erect  a  hospital.  So 
a  bequest  for  the  purposes  of  education  in  any  manner  which 
the  trustees  might  think  fit,  that  would  allow  the  trustees  to 
build  schools.  But  there  is  no  duty  imposed  on  them,  although 
it  might  be  perfectly  competent  for  them  to  purchase  land. 
Hie  difiTerence  seems  to  me  to  be  complete  between  a  bequest 
ocmtained  in  a  will  pointing  out  any  purpose  of  this  description 
which  is  an  evasion  of  the  statute,  and  a  bequest  entitling  trustees 
under  certain  circumstances  to  do  that  which,  if  it  were  contained 
directly  in  the  will,  would  be  an  evasion  of  the  statute.  It  is  quite 
dear  Uiat  if  I  said  in  my  will,  ^*  I  wish  to  provide  for  the'sick  poor 
of  such  a  place,  if  you  will  procure  a  hospital  to  be  built  there,  or 
if  A.  B.  will  build  a  hospital,"  that  is  a  very  different  thing 
from  saying  I  pve  you  a  sum  of  money  for  the  purpose  of  en- 
dowing any  place  which  is  not  now  but  may  hereafter  be  built." 
In  the  one  case  I  direct  the  unlawful  act,  in  the  other  I  only 
leave  it  in  the  power  of  the  parties  to  enter  into  contracts  for  that 
porpose.  And  so  it  would  be  in  the  case  of  a  bequest  for  the 
poor  generally,  or  for  educating  the  poor  as  you  might  think 
fit  In  each  case  the  parties  might  build  an  almshouse  or  a 
school,  or  a  hospital,  all  which  would  be  illegal  if  directly 
pointed  out  by  the  wilL 

I  do  not  tUnk  there  is  any  ground  for  saying  that  this  be- 
quest is  illegal.  I  really  find  Trye  v.  The  Corporation  of  Glou- 
outer  the  only  case  which  approximates  to  such  a  decision ;  all 
the  others  are  clearly  beyond  it.  They  amount  to  this,  that 
where  the  trust  itself,  if  the  statute  were  out  of  the  way,  would 
have  been  executed  by  the  Court  necessarily  in  a  given  mode, 
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then,  if  that  mode  Involves  what  the  statute  forbids,  the  bequest 
must  be  void.  And  Trye  v.  The  Corporation  of  Gloucester 
adds  this,  that  although  the  property  may  be  so  given  as  pos- 
sibly to  exclude  the  illegal  application  of  it,  yet  if  there  is  a 
direct  inducement  so  to  apply  it,  it  becomes  an  evasion  of  the 
statute. 

Then,  am  I  to  consider  that  this  case  amounts  in  substance  to 
that  before  the  Master  of  the  Rolls  f  It  appears  to  me  in  that 
case  there  was  a  clear  and  distinct  direction,  that  land  should  be 
acquired  for  the  purpose  of  the  charity.  It  was  this.  There  is  a 
fund  to  be  held  not  applicable  to  any  other  trust,  impossible  to 
be  applied  unless  and  until  land  was  brought  by  somebody  or 
other  into  mortmain.  Here  there  is  an  application  to  purposes 
perfectly  le^timate,  the  endowment  of  churches,  of  which 
there  are  plenty  requiring  aid  in  their  endowment.  There  is  a 
possible  application  to  future  churches,  but  it  would  be  too  much 
to  hold  that  to  be  such  an  inducement  to  bring  land  into  mort^ 
main  as  to  be  an  evasion  of  the  statute.  Henshaw  v.  Atkin" 
son  (a)  appears  to  be  a  strong  authority  in  favour  of  my  view, 
and  that  case  does  not  appear  to  have  been  shaken  by  any  sub* 
sequent  authority,  unless  it  be  in  some  degree  impugned  by  the 
Master  of  the  Rolls  in  Trye  v.  Corporation  of  Gloucester.  In 
Henshaw  v.  Atkinson"*  the  testator  directed  that  when  and  so 
soon  as  land  should  be  given  for  the  erection  of  a  Blue  Coat 
school,  then  his  money  was  to  be  applied  to  maintain  it,  and 
there  were  words  negativing  the  power  to  purchase.  Then  by  a 
codicil  he  stated,  that  he  was  about  to  erect  a  school  himself, 
and  directed  the  application  of  the  money.  And  it  was  held  that 
the  direction  could  be  well  sustained  as  one  for  the  maintenance 
and  supi)ort  of  a  school,  and  there  being  none  to  which  it  could 
be  immediately  applied,  the  Vice- Chancellor  directed  a  scheme 
for  its  application.  That  case  is  referred  to  in  The  Attorney^ 
General  v.  Hinxman  (b) :  its  authority  is  not  questioned,  and  it 
does  not  appear  open  to  any  doubt  or  difficulty. 

This  case  is  infinitely  less  strong.  It  is  a  simple  provision, 
that  whereas  this  lady  is  desirous  of  having  the  gospel  preached 
in  certain  populous  parishes,  she  wishes  an  endowment  to  be 
provided  for  all  district  churches.  Upon  the  first  ground  it 
would  be  impossible,  if  the  statute  had  never  been  heard  of,  to 
direct  the  building  of  churches.  Therefore  no  trust  to  buy  land 
is  involved.  Nor  does  it  appear  to  me,  knowing,  as  we  must  all 
be  taken  to  know,  either  judicially  or  otherwise,  of  the  existence 
of  numerous  churches  of  this  description  to  which  this  property 
13  applicable,  I  can  hold  that  this  is  an  evasion  or  intended 


(a)  3  Mad.  306. 


{b)  2  J.  &  W.  270. 
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erafflon  on  the  part  of  the  testatrix  of  the  restriction  thus  Im- 
posed upon  her  by  the  statute ;  and,  therefore,  this  charitable 
bequest  must  be  sustained. 

There  was  another  point  as  to  whether  the  debts  and  legacies 
were  to  be  apportioned.     That  arises  on  the  hitter  part  of  the 
direction,  in  which  the  testatrix  says,  *^  as  to  the  other  part  of  her 
residue,  which  may  not  be  applicable  by  law  to  the  purposes 
aforesaid,  and  not  herein  disposed  of,  I  at  present  make  no  dispo- 
sition."    What,  therefore,  this  testatrix  has  done  is  this : — She 
has  divided  her  residue  into  two  portions,  one  that  part  which 
savours  of  realty,  the  other  that  which  does  not ;  and  left  one  to  go 
to  the  charitable  bequest,  and  the  other  to  persons  she  might  after- 
wards name.     In  truth,  she  did  not  name  them,  and  I  consider 
it  the  same  as  if  she  had  said,  divide  it  into  two  parts,  give  one 
to  A.  and  the  other  to  B.     But  it  was  all  residue,  in  both  cases 
applicable  to  the  payment  of  the  debts,  legacies,  and  charges 
given  by  the  wilL     Therefore  there  must  be  the  usual  direction 
for  apportionment.     With  respect  to  the  arrears  of  rent,  upon 
wUch  a  question  was  raised  as  to  whether  they  were  per- 
sonalty, or  personalty  savouring  of  realty,  I  think  they  are 
pure  personalty. 
SoUcitors,  Lewis,  Wood^  Street;  Walton  (Bucklersbury). 
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VlCE- 

•r«    A  'wy'^^-r^ft  -r>-r^^<*<i  CHANCELLOR 

BAYNES  V.  RIDGE.  Wood. 

p  April  16. 

l/HABLES  RIDGE,  by  his  will,  dated  9th  May,  1819,  gave  A  testator  gaye 
to  trustees  all  his  estate  and  effects,  both  real  and  personal,  upon  l^,i^^[i^J|J^ 
tnut,  to  convert  into  money,  all  such  part  of  his  personal  estate  to  trustees,  to 
M  did  not  consist  of  money ;  and  to  call  in  such  parts  thereof  as  ^^*and  mv 
did  conmst  of  money ;   and  after  payment  of  his  debts,  and  ^  the  dear 
funeral  and  testamentary  expenses,  to  invest  the  remainder  upon  iso^^partof 
BQch securities  as  they  should  think  fit;  and  upon  trust  to  sell  the  interest, to 

1 .       -  -   /  ,  -     .  *  ^  ,    A.,  and  the 

on  real  estates,  and  invest  the  proceeds  m  government  or  real  clear  yearly 
wcurities ;  and  to  pay  and  apply  the  clear  yearly  sum  of  180t,  JJJJi,^^^^ 
pvt  of  the  interest  and  dividends  thereof,  to  and  for  the  benefit  &c  to  the 
of  Anne  Connor ;  and  to  pay  and  apply  the  sum  of  180/.,  aSring^thrufe' 
fcrtherpart  of  such  interest  and  dividends,  to  and  for  the  mwn-  of  the  mother, 

and  after  her 
death  to  pay 
the  sum  of  20L 
Jl^fterptrt,  &c  in  addition  to  the  180/.  to  the  said  daughter.  The  testator  then  gave  certain 
'^S'eics,  and  directed  the  trustees  to  divide  the  residue  of  the  interest  equally  among  the  daughters 
^A.darinff  their  respective  lives;  and  if  all  or  any  of  them  should  die,  leaving  issue,  then  in 
^  to  divide  his  residuary  estate  among  such  issue ;  and  if  only  one  should  leave  issue,  then  to 
^Tide  his  whole  residuary  estate  among  such  issue.  —  Heid^  that  the  gift  to  A«  was  a  gift  of  a  life 
•"Wutyooly. 
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tenance,  or  otherwise,  for  the  use  and  benefit  of  Anne,  the 
daughter  of  the  said  Anne  Connor,  during  the  lifetime  of  her 
mother ;  and  from  and  after  her  said  mother's  decease  to  pay  and 
apply  the  sum  of  20/.,  further  part  of  such  interest  and  dividends, 
in  addition  to  the  said  last-mentioned  sum  of  180/.,  for  further 
midntenance  or  otherwise,  for  the  benefit  of  the  said  daughter 
Anne  Connor.  And,  in  the  next  place,  to  pay  to  each  of  the 
sons  of  the  said  Anne  Connor  the  sum  of  lOOOJL  The  testator 
then  directed  his  said  trustees  to  pay  out  of  the  residue  of  the 
interest  and  dividends  of  his  said  estate  and  efiects  one  annuity, 
or  clear  yearly  sum  of  25/.,  to  his  sister  (the  pliuntiiF),  to  be  pay- 
able half  yearly,  the  first  payment  to  be  made  within  six  months 
after  his  decease.  And  as  to  the  remaining  interest  and  divi- 
dends of  his  estate  and  effects  the  testator  bequeathed  the  same 
to  his  trustees,  upon  trust  to  pay  and  apply  the  same  equally 
between  the  daughters  of  the  said  Anne  Connor  (naming  them), 
and  any  future  born  daughter  or  daughters  of  the  said  Anne 
Connor,  during  their  respective  lives  ;  and  if  all,  any,  or  either 
of  them  should  depart  this  life  leaving  issue,  then  in  trust  to 
pay  and  apply  one  equal  part,  share,  or  proportion  of  the  prin- 
cipal of  his  said  residuary  estate  and  efiects,  corresponding  with 
the  number  of  the  said  present  and  future  bom  daughters,  unto 
and  among  the  issue  of  each  of  the  said  present  and  future  bom 
daughters  that  should  happen  to  die  leaving  issue,  in  equal 
shares  and  proportions ;  and  if  only  one  of  such  daughters  should 
die  leaving  issue,  then  to  pay  and  apply  the  whole  residue  of  his 
said  estate  and  efiects  to  or  equally  amongst  the  children  of  such 
one  daughter. 

Anne  Connor,  the  mother,  survived  the  testator,  and  died, 
leaving  Anne  Connor,  the  daughter,  surviving.  At  the  time  of 
the  testator's  death  the  interest  and  dividends  arising  from  the 
testator's  estate  were  more  than  sufficient  to  pay  all  the  an- 
nuities in  full ;  but,  by  the  reduction  of  interest,  they  became 
insufficient ;  and,  at  the  death  of  Anne  Connor,  the  mother, 
there  was  a  large  arrear  owing  to  the  plaintiff  on  her  annuity. 

The  bill  was  filed  by  the  plaintiff,  praying  that  the  rights  of 
the  parties  might  be  determined,  and  that  she  might  be  declared 
entitled  to  have  the  arrears  of  her  annuity  paid,  after  providing 
for  the  accruing  payments  of  the  said  annuity,  and  the  annuity 
to  Anne  Connor,  the  daughter. 

Mr.  Rolf  and  Mr.  Freeling  for  the  plaintiff.  The  annuity 
given  to  Ann  Connor  the  mother  is  an  annuity  for  life  only. 
The  recent  authorities  are  all  in  favour  of  confining  a  gift  of  this 
description  to  an  annuity  for  life,  unless  there  are  special  cir- 
cumstances to  take  it  out  of  the  general   rule.    Here   there 
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oould  be  no  rea8on  for  giving  the  further  sum  of  20/.  to  the 
daughter  on  the  death  of  the  mother^  unless  the  mother's  an* 
nuity  ceased. 

Mr.  Baily  and*  Mr.  Hislop  Clark,  for  the  representatives  of 
Anne  Connor^  the  mother,  contended  that  the  annuity  was  not 
given  irrespective  of  the  property  out  of  which  it  was  to  arise, 
and  was,  therefore,  a  perpetual  annuity.  The  judgment  of  Lord 
SL  Leonards  in  Ker  v.  The  Middlesex  Hospital  (a)  goes  pre- 
cisely to  the  point.  The  residuary  clause  shows,  that  when  the 
testator  intended  to  give  a  life  interest  only,  ho  knew  how  to 
express  his  intention  clearly. 

Mr.  Bacon  and  Mr.  Taylor  for  other  parties. 
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The  Yice-Chancellob  said,  he  considered  the  rule  settled 
as  hud  down  by  Lord  Hardwick  in  Savor?/  v.  Dj/er,  {b)     Where 
there  is  an  existing  annuity  given,  —  where  the  thing  is  in  ex- 
istence, if  there  are  no  words  of  limitation,  the  whole  thing 
passes.     But  if  the  annuity  is  a  new  creation,  and  there  are  no 
words  of  limitation,  then  it  is  only  an  annuity  for  life.     That  is 
xu>w  the  principle  established,  although  Sir  Lancelot  Shadwell 
dedded  ^otherwise  in  Tweedale  v.  Tweedale  (c),  which  decision 
was,  however,  disapproved  of  in  Blewitt  v.  Roberts,  (d)    It  being 
then  settled  (as  I  take  it  to  be),  that  primd  facie  a  gift  in  these 
words  is  only  a  gift  for  life,  it  remains  to  be  considered  whether, 
in  the  rest  of  the  will,  there  is  anything  to  raise  a  contrary  in- 
ference.    No  doubt  that  the  parties  who  contend  that  this  is  a 
^  in  perpetuity  are  entitled  to  use  the  circumstance  that  the 
testator  does  expressly  give  life  annuities  in  other  terms.     That 
may  raise  an  inference ;  but,  on  the  other  hand,  you  find  that, 
after  the  death  of  the  mother,  he  gives  a  further  sum  of  20/.  to 
the  daughter :  that  has  a  strong  tendency  the  other  way,  because 
the  mcrease  made  in  the  annuity  has  no  tangible  relation  to  the 
death  of  the  party,  imless  her  death  had  made  some  difference  in 
the  fiind.     Farther  than  that,  it  will  be  observed  that  there  is 
no  gift  of  the  corpus  (except  the  sums  of  1000/.  each,  which  are 
given  out  of  it),  until  we  come  to  the  gift  in  remainder,  after  the 
gifts  for  life  to  the  children  of  Anne  Connor.     And  the  direc^ 
tion  is  not  that  the  trustees  shall  apply  such  a  proportion  of  his 
^uary  estate  and  effects  as  produced  the  income  to  which 
^e  parents  were  previously  entitled,  but  it  is  that  the  parents 
wc  to  have  the  remaining  income  during  their  lives,  and  then  at 
their  deaths  the  residue  of  the  testator's  estate  and  effects  is  to 


Judgment, 


(a)  17  Jur.  49. 
[h)  1  Ambl.  139. 


f 


c)  10  Sim.  453. 

d)  1  Cr.  &  Ph.  274. 
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be  divided  into  so  many  shares  as  there  are  children :  and  then 
the  testator  goes  on  to  say,  that  in  the  event  of  ''only  one 
daughter  leaving  issue>  then"  the  trustees  are  *'to  pay  and 
apply  the  whole  residue  of  his  estate  and  effects  to>  or  equally 
amongst  the  children  of  such  one  daughter;"  so  that  the  tes- 
tator takes  up  the  capital  and  deals  with  it  there  and  then  only. 
There  would,  therefore,  be  no  intestacy,  the  whole  surplus  in- 
come being  disposed  of.  The  mother,  Aune  Connor,  would  take 
for  life ;  on  her  death,  20/.  of  her  annuity  goes  to  Anne,  the 
daughter ;  the  residue  of  the  interest  is  all  given ;  and  then  the 
testator  disposes  of  the  principal.  I  am,  therefore,  of  opinion, 
the  annuity  bequeathed  to  Anne  Connor  the  mother  must  be 
taken  as  a  life  annuity  only. 
Solicitors,  Trinder  §•  Eyre. 


RE  WOOLLETS  TEUST;    IN    THE    MATTER  OF 
Vice  THE   EAST    AND    WEST    INDIA   DOCKS    AND 

^Tur^''       BIRMINGHAM  JUNCTION  RAILWAY  ACT,  1846. 

June  6.  fT^ 

Lands  subject  X  HE  freehold  messuage  or  public-house  called  the  ^*  Cock," 
^^purchMcd  s*tua*^c  at  Islington,  and  which  was  subject  to  the  trusts  of  the 
by  a  railway      will  of  the  late  George  WooUey,  deceased,  was  purchased  by 

company, 
under  the 
Lands  Clauses 
Consolidation 
Act,  1845,  and 
the  purchase 
money  paid 
into  court. 
The  money  to 
be  re-invested 
iras  under 
3000/.     One 
investment  of  a 
portion  of  this 
sum  had 
already  taken 
place  under 
the  sanction  of 
the  Court;  and 
the  company 
had  been  or- 
dered to  pay 
the  costs 
thereof.    Upon 

a  petition  for  an  investment  of  a  part  of  the  fund  remaining  in  court,  Hddj  that  the  company 
should  also  pay  the  costs  of  the  second  investment  The  costs  of  the  company  relating  to  an  in- 
vestment  in  a  purchase  that  proved  abortive,  and  the  costs  relating  to  an  investigation  of  title  and 
conveyance  occasioned  by  the  property  now  to  be  purchased  having  been  conveyed  to  a  purchaser 
for  the  trustees  by  reason  of  the  vendor  refusing  to  wait  until  the  sanction  of  the  Court  could  be 
obtained  to  the  purchase,  ordered  to  be  paid  out  of  the  fund  in  court 

Unless  the  investments  are  made  in  a  vexatious  manner,  or  in  very  small  amounts,  the  Covrt 
will  order  the  company  to  pay  the  costs. 


the  East  and  West  India  Docks  and  Birmingham  Junction 
Railway  Company,  under  the  powers  of  their  Act  obtained  in 
1846,  and  in  which  the  Lands  Clauses  Consolidation  Act,  1845, 
was  incorporated,  and  the  purchase  money  amounting  to  4100/. 
was  paid  into  court  on  the  7th  of  August,  1849. 

Two  sums  of  200/.  and  1000^  directed  to  be  ndsed  by  the 
will  of  the  testator,  and  to  be  paid  as  therein  mentioned,  and 
thereby  charged  on  the  freehold  premises  called  the  "  Cock," 
together  with  the  legacy  duty  on  those  two  sums  respectively 
were,  in  pursuance  of  an  order  dated  the  9th  of  July,  1850,  paid 
out  of  the  sum  of  4100/.,  and  there  was  then  left  2880/.  in  court 

In  pursuance  of  an  order  dated  the  5th  of  July,  185 1,  800/., 
part  of  the  sum  of  2880/.,  was  applied  in  the  purchase  of  certain 
properly  therein  mentioned  and  such  property  was  conyeyed 
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to  the  petitioners  upon  the   trusts  declared  by  the  testator's 
willy  leaving  2080/.  in  court 

By  an  order  dated  the  24th  of  July,  1851,  it  was  referred  to 
the  master  to  inquire  whether  a  certain  estate  therein  men- 
tioned was  a  proper  investment  for  the  sum  of  1950/.,  part  of 
the  sum  of  2080/.,  and  to  report  to  the  Court  thereupon  ;  but 
before  any  proceedings  were  taken  before  the  master  under  the 
order,  it  was  ascertained  that  the  proposed  purchase  was  not 
worth  1950/1,  and  no  further  proceedings  were  taken  in  the 
matter.     Some  months  prior  to  December  last,  the  petitioners 
thought  that  it  would  be  for  the  benefit  of  the  parties  interested 
under  the  will  of  the  testator,  that  three  houses  should  be  pur- 
chased from  one  W.  I.  Tomlinson  for  760/.  out  of  the  sum  of 
2080/L,  if  this  Court  should  approve  of  such  purchase;  but 
Tomlinson  refused  to  wait  until  the  sanction  of  the  Court  could 
be  obtained  thereto.     It  was  therefore  arranged  that  Benjamin 
Woolley  should  purchase  the  houses,  and  that  he  should  then 
contract  to  sell  them  to  the  petitioners  as  trustees  of  the  testa- 
tor's will  for  760/.,  but  that  the  title  to  the  houses  should  be 
investigated  by  counsel  on  behalf  of  the  petitioners  to  save  the 
eipense  of  a  double  investigation  of  title.     The  title  to   the 
bouses  was  accordingly  investigated  and  approved  of  by  counsel 
on  behalf  of  the  petitioners,  and  the  houses  were  conveyed  to 
Benjamin  Woolley  to  uses  to  bar  dower ;  and  at  the  same  time 
Woolley  and  the  petitioners  entered  into  an  agreement  by  which 
IVoolley  agreed  to  sell  the  houses  to  the'pctitioners  for  760/. 

The  petition  prayed  that  the  houses  might  be  purchased  for 
/60t  pursuant  to  the  agreement  with  Woolley  out  of  the  sum 
of  2080/lj  and  that  the  company  might  be  ordered  to  pay  the 
Costs  of  the  petitioners  and  of  all  other  parties  incidental  to  such 
purchase,  including  the  costs  of  the  investigation  of  title  to  the 
liouses  as  aforesaid ;  and  also  that  the  costs  of  the  petitioners 
attending  the  proposed  purchase  for  1950/.,  and  the  application 
"to  the  Court  with  reference  thereto,  and  the  orders  made 
t.hereon,  and  all  proceedings  had  thereunder  might  be  directed 
t,o  be  paid  out  of  so  much  of  the  sum  of  2080/.  as  remained 
ztticr  payment  of  the  purchase-money,  or  sum  of  760/. 

By  an  order  made  on  this  petition,  on  the  11th  of  December, 
1852,  a  reference  as  to  title  was  directed  to  one  of  the  convey- 
smcing  counsel  of  the  Court,  and  if  he  approved  of  the  title,  then 
to  settle  the  conveyance;  the  petition  to  stand  over  in  other 
respects. 

The  petition  now  came  on  again  to  confirm  the  purchase  for 
760/.  and  on  the  question  of  costs. 
Mr.  Walford  in  support  of  the  petition. 
Mr.  Waley  for  the  company.     The  company  had  already  paid 
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the  costs  of  one  investment^  those^  namely,  relating  to  the  pur- 
chase for  800^  made  under  the  order  of  July,  1851 ;  and  as  the 
whole  amount  which  *was  originally  to  be  reinvested  was 
moderate,  being  under  3000/.,  they  should  not  be  called  ou  to 
pay  the  costs  of  more  than  one  investment.  He  referred  to  the 
proviso  in  the  80th  section  of  the  Lands'  Clauses  Consolidation 
Act,  1845,  to  the  effect  ^^  that  the  costs  of  one  application  only 
for  an  investment  in  land  shall  be  allowed  unless  it  shall  appear 
to  the  Court  of  Chancery  in  England,  or  the  Court  of  Exche- 
quer in  Ireland,  that  it  is  for  the  benefit  of  the  parties  inter- 
ested in  the  said  monies,  that  the  same  should  be  invested  in 
the  purchase  of  lands,  in  different  sums  and  at  different  times, 
in  which  case  it  shall  be  lawful  for  the  Court,  if  it  think  fit,  to 
order  the  costs  of  any  such  investment  to  be  paid  by  the  pro- 
moters of  the  undertaking."  The  company  ought  not  to  pay 
the  costs  of  the  double  investigation  of  title ;  first  on  behalf  of 
Benjamin  WooUey,  and  then  on  behalf  of  the  trustees,  relating 
to  the  purchase  for  760/.  He  also  contended  that  the  company 
should  be  paid  their  costs  of  the  unsuccessful  purchase  for  1950/. 

The  yiC£-CHANC£LLOB  Said  that  in  a  case  in  which  the 
Great  Western  Kailway  Company  was  concerned,  and  in  which 
he  was  counsel  when  at  the  bar,  that  company  had  been 
made  to  pay  the  costs  of  four  investments,  where  the  whole 
purchase-money  to  be  reinvested  was  under  2500/.  (a)  Unless 
there  was  any  thing  vexatious  or  unreasonable  in  the  mode  of 
investment,  or  unless  the  investments  were  made  piecemeal  or  in 
unreasonably  small  amounts,  the  company  ought  to  pay  the 
costs.  It  was  a  matter  in  which  the  Court  would  be  guided  by 
the  conduct  of  the  parties.  The  company  ought  not  to  pay  the 
costs  of  more  than  one  investigation  of  title,  and  of  one  convey- 
ance. He  should  make  an  order  approving  and  confirming  the 
purchase  and  conveyance,  the  company  to  pay  the  ordinary  costs 
of  the  present  purchase,  the  extra  costs  occasioned  by  the  double 
investigation  of  title  and  conveyance,  and  also  the  costs  of  all  par- 
ties of  the  abortive  purchase  to  come  out  of  the  surplus  fund.  (&) 

Solicitors, /VirA«";  and  Tyrrelly  Paine  Sf  Layton. 


(a)  See  Jones  v.  jLe irt>,  2  M*N.  & 
G.  168. 

(Jb)  The  registrar  (l^Ir.  Bedwell) 
having  felt  a  difficulty  in  drawing 
up  the  order  with  reference  to  the 
payment  of  any  portion  of  the  costs 
out  of  the  fund  in  court, 

(June  2Sth)  Mr.  Waley,  for  the 
company,  this  day  mentioned  the 
matter  a^ain. 

Mr.  Walford  for  the  petitioners. 

The  Vice' Chancellor  said,  that  as 
the   proceedings   in   the   proposed 


purchase,  which  afterwards  proTed 
abortive,  had  been  taken  bond  JSde, 
he  thought  the  company  ought  to 
bear  the  costs  of  the  same,  as  well 
as  of  the  present  purchase  for  760/., 
and  he  would  leave  it  to  the  taxing 
master  to  say  whether  the  costs  of 
the  investigation  of  title  on  behalf 
of  the  purchaser  for  the  petitioners, 
as  well  as  of  the  conveyance  to  him, 
were  costs  properly  incurred  with 
regard  to  the  present  purchMe. 
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IN  RE  KENDAL  AND  WINDERMERE  RAILWAY 
ACT,  1846,  AND  BRAITHWAITE'S  TRUST. 

(jERTAIN  lands,  whioh  were  eubject  to  the  trusts  of  the 
settlement  made  previously  to  and  in  contemplation  of  the  mar- 
liage  of  Gurnet  Braithwaite,  since  deceased,  and  the  petitioner, 
Sarah  Braithwute,  had  been  taken  by  the  Kendal  and  Winder* 
mere  Railway  Company  for  the  purposes  of  the  construction  of 
th^  railway ;  and  the  purchase-money,  amounting  to  9103/., 
had  been  paid  into  court 

The  petition  prayed  for  the  usual  order  for  investment. 

Mr.  Dickinson,  in  support  of  the  petition,  asked  that  provision 
might  be  made  for  the  investment  of  the  whole  sum  of  9103/., 
without  any  deduction  on  account  of  the  brokerage,  which  it 
was  usual  for  the  accountant-general  to  deduct  from  the  sum 
ordered  to  be  invested.  The  amount  of  the  brokerage  could  be 
paid  by  the  petitioner,  and  allowed  to  her  in  her  costs  against 
the  company,  who  was  liable  to  pay  them ;  Exparte  Corporation 
of  Trinity  House,  (a) 

Mr.  Nalder  appefured  for  the  company. 

The  Yige-Changellob  made  an  order  according  to  the 
prayer  of  the  petition.  The  accountant-general  to  invest  the 
whole  sum,  without  deducting  the  brokerage;  the  solicitor  to  the 
petitioner  undertaking  to  pay  the  brokerage,  which  was  to  be 
included  in  the  costs  to  be  paid  by  the  company. 

Mr.  Dickinson  this  day  said,  that  the  accountant-general  felt 
a  difficulty  in  acting  on  the  order,  inasmuch  as  it  took  away 
the  security  which  he  and  the  broker  liad  for  the  payment  of  the 
brokerage,  and  would  also  cause  a  complication  of  accounts.  To 
meet  the  former  objection  the  petitioner  proposed  to  deposit 
with  either  the  accountant-general  or  the  broker  a  sum  larger 
than  the  amount  of  the  brokerage. 

The  Vicb-Chancellob  said  he  would  communicate  with 
the  accountant-general  and  the  registrar. 

His  Honour  accordingly  communicated  with  them,  and  with 
the  Lord  Chancellor,  and  the  order  was  acted  upon  as  made. 

The  following  was  the  form  of  the  order.     It  is  ordered  that 
the  whole  sum  of  9103/.  cash  in  the  bank  on  the  credit  of  jSx- 
jWe  The  Kendal  §•  Windermere  Railway  Co.,  In  the  matter  of 
Kendal  and  Windermere  Railway  Act^  1845,  be  laid  out  in 

(a)  8  Hare,  9^. 


18^8. 
' . ' 

ViCB 

Chancellor 
Stuart. 

AprU  18. 


4prj 
Mai 


ay  S3. 

Upon  a  peti- 
tion to  inyest 
the  purchase 
money  of  lands 
purchased  by  a 
railway  com- 
pany, the  whole 
purchase 
money  was  or- 
dered to  be 
invested,  with- 
out deducting 
the  brokerage 
thereon,  the 
petitioner 
undertaking 
to  pay  such 
brokerage,  and 
the  railway 
company  was 
ordered  to  pay 
to  the  petitioner 
the  amount  of 
the  brokerage 
paid  by  him. 

Judgment 
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the  purchase  of  Bank  Three  Pounds  per  Cent  Annuities  (without 
deducting  the  brokerage  thereon,  the  petitioner  by  her  counsel 
undertaking  to  pay  such  brokerage),  in  the  name  and  with  the 
privity  of  the  said  accountant-general  in  trust,  Exparte  The 
Kendal  §•  Windermere  Railway  Co.  &c.  And  it  is  ordered  that 
the  said  Kendal  and  Windermere  Railway  Company  pay  unto  the 
petitioner,  Sarah  Braithwaite,  the  amount  of  the  brokerage  on 
the  purchase  of  the  said  bank  annuities,  to  be  paid  by  her  as 
herein-before  mentioned ;  and  her  costs  (including  therein  all 
reasonable  charges  and  expenses  incidental  thereto),  of  the  pur- 
chase or  taking  of  the  lands  in  the  petition  mentioned  by  the 
said  company,  or  which  have  been  incurred  in  consequence 
thereof  (other  than  such  costs  as  are  by  the  Lands  Clauses  Con- 
solidation Act  otherwise  provided  for,  or  as  have  been  previously 
paid),  and  of  the  investment  of  the  said  money  in  the  sidd  Bank 
Annuities,  and  of  obtaining  this  order,  &c. 

Solicitors,  Humphrys  §•  Marshall ;  Harrison  Sf  Johnston. 


EYTON  V.  BROUGHTON. 

X  HIS  was  a  creditors'  suit,  in  which  the  usual  order  had  been 
made  on  the  executor  of  the  will  of  the  late  Sir  Henry  Delves 


Mabtbb  or 
THB  Rolls. 

A  married  wo- 
man, entitled 
f)r  her  separate   _  _  ^       •  i  /»      i         •■    •   •  • 

use,  mortgaged  Broughton,  to  account  for  the  estate,  and  for  due  administration. 
?^dbo£r*^  Lady  Broughton,  the  wife  of  the  testator,  was  entitled  for  her 
estete  as  saretj  separate  use  to  a  renewable  leasehold  estate.  As  surety  for  her 
or  er  us-  husband,  she  mortgaged  her  estate  :  Sir  Henry  Broughton 
covenanted  with  the  mortgagee  to  pay  the  money,  and  gave  him 
a  judgment.  The  assets  of  the  testator  were  chiefly  legal,  and 
the  mortgagee  was  the  only  judgment  creditor,  but  there  were 
other  creditors  by  specialty  and  by  simple  contract,  and  the 
estate  was  insolvent.  Sir  H.  Broughton  obtained  a  renewal  of 
the  lease,  which  was  granted  to  himself  and  Lady  Broughton, 
th^fine!  The  their  executors,  administrators,  and  assigns,  and  the  renewal  fine 
lease  iras  ^as  paid  by  Sir  H.  Broughton  out  of  the  mortgage  money. 

P^  Sir  H.  Broughton  died,  leaving  Lady  Broughton  surviving. 

Just  before  the  order  for  administration,  the  executor  paid  off 
the  judgment  creditor,  and  took  an  assignment  of  the  mortgage. 

and  assigns. 

The  wife  sorviyed.  The  execator  of  the  hosband  paid  off  the  mortgage  debt,  and  took  an  asagn- 
ment  of  the  mortgage.  There  were  other  creditors,  and  the  estate  was  insolvent  In  a  err  ditors' 
suit  a^nst  the  executor  of  the  husband,  the  wife  made  a  claim  to  have  her  estate  re-assigned  to 

her,  discharged  of  the  mortgage  debt  and  the  renewal  fine Held,  that  the  husband's  estate  was 

solely  liable  for  the  mortgage  debt ;  that  the  creditors  of  the  husband  had  no  right  to  marshal  the 
assets,  or  to  compel  the  mortgagee  to  resort  to  the  wife's  leaseholds ;  that  the  fine  was  not  an  ad- 
vancement hj  the  husband  for  the  benefit  of  the  wife ;  that  the  executor  was  an  incumbrancer  on 
the  wife's  leaseholds  for  the  amount  of  the  fine ;  and,  subject  to  the  payment  of  the  fine,  the  wife's 
claim  mnit  be  allowed. 


band.     The 
husband  cove- 
nanted with 
the  mortgagee 
to  pay  the 
money,  and 
also  gave  him 
a  ju^^ent. 
The  husband 
renewed  the 


husband  and 
wife,  their 
executors,  ad- 
ministrators. 
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Lady  Bronghton  presented  a  claim  in  Chamberd  to  have  her 
estate  reassigned  to  her  discharged  of  the  mortgage  debt  and 
the  fine  for  renewal,  and  the  chiim  was  adjourned  into  Court  to 
be  argued. 

Mr.  A  Palmer  and  Mr.  Sliapter  for  Lady  Broughton  and  for 
the  executor,  cited  Robinson  v.  Gee.  (a) 

Mr.  James  and  Mr.  Hodgson  for  the  plaintiff,  a  simple  contract 
creditor,  and  Mr.  Haiff  for  a  specialty  creditor,  opposed  the 
daim,  insisting  that  to  the  extent  of  the  mortgage  money,  the 
mortgaged  estate  should  be  divided  amongst  the  creditors  equally. 
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The  Master  of  the  Bolls  held  that  the  lease  being  granted 
to  the  husband  and  wife,  they  took  the  legal  estate  as  tenants 
by  entireties,  and  it  had  wholly  survived  to  the  wife.     That  as 
the  wifQ  was  only  a  surety  the  husband's  estate  must  pay  off  the 
mortgage.     That  the  executor  had  properly  paid  off  the  judg- 
ment creditor,  and  that  the  other  creditors  of  the  testator  had 
no  right  to  marshal  the  assets,  or  to  compel  the  mortgagee  to 
resort  to  the  wife's  leasehold  estate  so  as  to  leave  the  testator's 
estate  to  answer  their  claims.     That  this  was  not  a  case  in  which 
the  payment  of  the  fine  was  an  advancement  by  the  husband  for 
the  benefit  of  the  wife.     That  if  it  had  been  so,  the  lease  would 
have  been  taken  to  the  wife  alone ;  but  as  the  lease  was  taken 
to  Sir  H.  Broughton  and  his  wife,  it  was  probably  with  a  view 
to  secure  to  himself  the  repayment  of  the  fine.     That  the  exe- 
cutor must  therefore  be  con£>idered  as  an  incumbrancer  on  the 
wife's  leasehold  estate  for  the  amount  of  the  fine  paid  by  the 
husband  for  the  renewal,  and  that  the  claim  must  be  allowed, 
subject  to  the  repayment  of  that  fine. 
Solicitors^  Gregory  Sf  Co. ;  and  JV»  T.  Clarke. 


Judgment. 


(a)  1  Ves.  250. 


HOBSON  V.  NEALE. 

IHIS  was  a  petition  for  the  distribution  of  a  fund  in  Court. 
A  claim  for  legacy  duty  having  been  made  on  behalf  of  the 
Crown,  the  Attorney-General  was  served  with  a  copy  of  the. 
petition.  The  Attorney-General  refused  to  appear  on  the  peti- 
tion, except  upon  the  understanding  that  a  case  should  be  sent 
^^  the  opinion  of  the  Court  of  Exchequer  upon  the  question  of 

^*  court  of  Uw.    The  legacy  duty  was  declared  not  to  be  payable, — Held^  that 
"^^'^tiate  ita  clainiy  Uie  Crown  was  not  entitled  to  costa. 


Master  of 
THE  Rolls. 

May  28. 

The  Crown 
made  a  claim 
for  legacy  duty 
out  of  a  fund 
in  court,  which 
was  about  to 
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case  to  be  sent 
for  the  opinion 
haying  failed  to 


166 


THE  EQUITY  REPORTS. 


1853. 


H0B8ON 

V, 

Nealb. 


'Argument, 


legacy  duty.  A  case  was  sent  accordingly^  the  result  of  which 
was  a  declaration  that  legacy  duty  was  not  payable.  The  peti- 
tion had  been  ordered  to  stand  over  from  time  to  time  for  various 
purposes^  and  the  only  question  now  remaining  was  as  to  the 
payment  of  the  costs  of  the  Crown  both  at  law  and  in  equity. 

Mr.  James  for  the  Crown.  Whenever  the  Crown  appears,  it 
is  for  the  convenience  and  advantage  of  the  parties ;  and  although 
there  is  no  special  act  under  which  the  Crown  can  claim  costs  as 
a  right,  yet  it  has  always  been  the  practice  of  the  Courts  to 
give  costs  whenever  the  Crown  appears. 

Mr.  Bagshawe  for  the  parties  interested  in  the  fund.  The 
Crown  has  failed  in  establishing  its  claim  to  legacy  duty,  and  if, 
according  to  the  rules  of  the  Court,  it  cannot  be  made  to  pay 
costs,  it  certainly  ought  not  to  be  allowed  to  receive  them  under 
such  circumstances.  The  practice  of  giving  the  Crown  costs 
has  been  much  modified  of  late.  I  have  obtained  the  orders 
made  in  Shirley  v.  Ferrers  and  White  v.  Briggsy  which  are  re- 
ported, but  not  upon  this  point.  In  both  these  cases  the  Crown 
appeared  in  respect  of  a  claim  for  legacy  duty,  and  in  both  was 
refused  costs. 


Judgmmt. 


The  Master  of  the  Bolls.  The  Crown  in  this  case  has 
made  a  claim  for  legacy  duty,  which,  after  putting  the  parties  to 
considerable  expense,  it  has  entirely  &iled  to  substantiate. 
Whatever  may  be  the  value  of  the  established  rule  which 
exempts  the  Crown  from  the  payment  of  costs,  I  think  the 
practice,  which  is  said  to  exist,  of  giving  the  Crown  costs  when- 
ever it  appears,  and  whether  successful  or  otherwise,  ought  not 
to  be  continued.  I  am  of  opinion  that  the  Crown  must  follow 
the  same  rule  in  this  respect  as  other  parties,  and  where  it  is 
unsuccessful  cannot  be  allowed  to  receive  costs,  except  under 
the  special  provisions  of  an  act  of  Parliament  so  directing  pay- 
ment. I  must,  therefore,  refuse  the  Crown  its  costs  in  the 
present  case. 

Solicitors,  Palmer  §•  Nettleship. 
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John  morris  by  his  will,  dated  9th  March,  1839,  devised       •^'"'  i- 
his  fami  and  lands  at  Pantyrathro  in  Carmarthenshire,  subject  devised  an  ^   ' 
to  a  charge  of  lOOOi  for  the  benefit  of  his  younger  children^  to  ^tate  in  fee  to 
his  eldest  son  John  Morris.     A  codicil,  executed  a  few  days  codicli^e-  ^* 
later,  contained  the  following  words,  "  I  ^tUI  that  if  my  son  ^^^  ^*  ^ 
John  Morris  shall  die  without  issue,  or  before  he  shall  attain  «'die  without 
the  age  of  twenty-one  years,  the  property  I  have  bequeathed  to  ^^"?'  ^Jji^'^ 
him,  that  is,  the  Pantyrathro  estate,  shall  go  to  to  my  son  tain  tventy- 
William  Morris  and  his  heirs,  subject  to  the  charge  of  lOOOt"     ghSiid^^^^« 

John  Morris  having  attained  twenty-one,  contracted  to  sell  to  W.M.  and 
the  estate.     The  purchaser  objected  to  the  title.  attained 

A  special  case  was  filed  for  the  purpose  of  obtaining  the  twenty-one. 
opinion  of  the  Court  as  to  the  interest  John  Morris  took  in  the  case  med  for 
Pantyrathro  estate  under  the  will  and  codicil  of  the  testator,  ?®  purpose  of 

•'  ,      ,  .    .  •       determining 

and  whether  the  executory  devise  in  favour  of  William  Morris,  what  estate 
with  the  charge  of  1000/.,  could  take  effect  in  case  John  Morris  ff^^*^ 
should  die  without  leaving  issue  living  at  the  time  of  his  word  "or" 

aecease.  ...  .  .  stmed  *♦  and  ;*' 

Mr.  Jtenshaw  for  the  plaintiff.     This  is  a  gift  in  fee  simple  J^t  the  mean- 
with  an  executory  devise  over,  and  not  an  estate  tail.     Both  IheMAaection 
eyents,  namely,  the  dying  without  issue  and  under  twenty-one,  of  i  Vict  a  26. 
must  happen  before  the  estate  will  go  over  to  W.  Morris.     If  «♦  dying  with- 
dther  happens,  then  the  executory  devise  is  gone.     The  word  ®^|  *^T' wh^n 
"or"  must  be  construed  "and";  Soule  y,  Garrard {a)^  Fair"  those  words 
field  v»  Margan{h\  Eastman  v.  Baker. {c)     But  if  "or"  re-  ^th^/by^i^- 
tained  its  ordinary   signification,   then,   John  Morris   having  tion,  or  by  the 
attained^ twenty-one,  the  words  "  dying  without  issue  "  imported  decided  ewes, 
an  indefinite  failure  of  issue,  and  he  became  entitled  to  an  ^ith  other 
estate  t^.     In  either  case,  therefore,  he  could  make  a  good  j.  M.\ookan 

^^Aj^  indefeasible 

.  estate  in  fee 

Mr.  James  and  Mr.  WiggUsworth  for  the  defendant.  Since  simple. 
the  Will  Act  (rf),  the  words  "  dying  without  issue "  have  re-  Argument 
ceived  an  interpretation  different  from  that  given  to  them  by 
the  earlier  cases.  They  do  not  now  imply  an  indefinite  failure 
of  issue.  By  the  twenty-ninth  section  of  the  act  they  are 
^declared  to  mean  dying  without  issue  living  at  the  death  of  the 
person.  Then  the  sentence  would  run  thufe,  "  If  my  son  John 
ehall  die  without  issue  living  at  his  death,  or  before  he  shall 
attain  twenty-one."    The  tendency  of  the  common  law  courts 

(a)  Cro.  Eliz.  523.  (c)  1  Taunt.  174. 

(b)  2  B.  &  P.  N.  R.  38.  {d)  1  Vict  c.  26. 
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is  to  explain  words  by  their  usual  import,  as  shown  in  the 
case  sent  for  the  opinion  of  the  Court  of  Exchequer  in  3/br- 
timer  v.  Hartley. {a)  The  executory  devise  is  not  destroyed  by 
John  Morris  having  attained  twenty-one ;  and  if  he  dies  with- 
out leaving  issue  living  at  his  deaths  the  estate  will  go  over  to 
W.  Morris. 


Jitdgmenu  The  Masteb  OP  THE  RoLLS.  I  entertain  no  doubt  upon 
the  devise  in  this  case.  It  is  an  absolute  gift  to  John  Morris. 
If  the  question  had  arisen  before  theMatc  Wills  Act>  there  could 
have  been  no  doubt.  The  authorities  are  distinctly  in  favour 
of  an  absolute  gift.  The  will  directs  that  the  estate  shall  go 
over  if  John  Morris  shall  die  without  issue,  or  before  he  shall 
attain  the  age  of  twenty-one.  If  the  word  "  or**  is  to  be  read 
^*  and,"  in  accordance  with  tlie  authorities,  then  the  devise  is  in 
fee  sunple,  with  a  gift  over  in  case  the  devisee  dies  under 
twenty-one  without  issue.  But  if  the  word  "  or "  is  to  retain 
its  ordinary  signification,  then  in  one  event  it  is  an  estate  tul, 
and  in  the  other  a  fee  determinable  upon  an  event  which  cannot 
now  happen,  inasmuch  as  John  Morris  has  attained  twenty-one. 
But  it  has  been  contended  that  the  devise  is  cut  down  by  the 
late  Wills  Act,  which  declares  that  the  words  "  dying  without 
issue  '*  shall  mean  issue  living  at  the  person's  death.  But  when 
these  words  are  combined  with  the  words  "  or  die  under  twenty- 
one,"  the  act  does  not  say  that  the  gift  is  to  be  altered ;  tlrnt  it 
is  to  be  terminated  by  the  devisee  dying  without  issue  living  at 
tlie  time  of  his  death,  or  his  dying  under  twenty-one.  The 
meaning  given  by  the  act  to  the  words  "  dying  without  issue,'* 
does  not  apply  when  those  words  are  coupled,  either  by  their 
natural  position  or  by  the  authority  of  well  known  decisions, 
with  other  words  in  a  subsequent  branch  of  the  sentence. 
Upon  the  authority  of  the  decided  cases  the  word  **or,"  in  this 
devise,  must  be  read  ^^and;"  and  I  am  of  opinion  that  the 
statute  does  not  alter  those  decisions,  where  the  words  **  dying 
without  issue"  are  coupled  with  another  sentence.  I  am  there- 
fore of  opinion  that  the  plaintiff  John  Morris  takes  an  in* 
dercnsible  estate  in  fee  simple. 

Solicitors,  Williams  §'  Ilett ;  Lepard  §'  Co. 


{a)  d  De  G.  &  S.  316. 
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The  late   Sarah  Cawood,  by  her  will,  dated  the  14th  of   Chancellor 

Stuart 

September,  1847,  made  the  following  bequest:  —  j^    3j[ 

"  I  give  and  bequeath  from  and  out  of  such  part  of  my  per-  ^  testator  be- 
sonal  estate  as  the  law  permits  to  be  bequeathed,  to  charitable  queathed  a  sum 
purposes,  the  sum  of  4000/.,  to  be  invested  as  soon  as  may  be  or  to wa^  the 
after  my  decease  in  the  public  funds  of  Great  Britain,  in  the  maintenance, 
names  of  the  then  lord  bishop  of  Bipon,  the  then  incumbent  carrying-on" 
of  Whixley,  and  the  then  vicar  of  Aldborough,  in  the  west  ®^  a  school, 
riding  of  the  county  of  York,  whose  receipt  shall  be  a  good  dis-  tion  that  no 
charge  for  the  same,  and  to  be  and  remain  for  ever  so  invested,  mone^^  should 
with  power,  nevertheless,  to  vary  or  transpose  such  funds  into  he  applied  **  in 
other  funds  of  the  like  nature,  at  the  discretion  of  the  trustees  oHands  ©Tin 
for  the  time  being,  in  the  names  of  the  bishop  of  Ripon,  the  in-  ^^^  purchase 
cumbent  of  Whixley,  and  the  vicar  of  Aldborough  aforesaid  buiidingsl^his 
respectively  for  the  time  being,  upon  trust  that  they  do  and  shall  ff .P*^^^**^*^ 
pay  and  apply  the  yearly  dividends  thereof  from  time  to  time  as  other  persons 
the  same  shall  become  due  and  be  received,  in  the  discretion  of  ^^^^^  »*  ^*»«»r 

...,,•  expense,  pur- 

the  said  trustees  for  the  time  being,  in  or  towards  the  mainten-  chase  the  ne- 
aiwe.  support,  and  carrying  on  of  a  week  day  and  Sunday  school  l^t^J^^^ 
for  boys  and  girls,  to  be  established  in  and  for  the  parish  of  ior  the  ahovc- 
Whixley  aforesaid,  and  to  be  conducted  strictly  upon  the  prin-  purposes;'— 
dplee  of  the  Church  of  England:  and  I  order,  direct,  and  de-  ^^^A that  the 
dare  that  the  persons  to  be  from  time  to  time  nominated  and  not  void  under 
appointed  the  master  and  mistress  of  such  school  shall  respec-  ^}l^  Statute  of  j 

,  *  ,    ,  ,  ''  Jilortmain. 

tively  have  been  under  tuition  at  the  training  school  in  connec-      statement ' 
tion  with  the  Bipon  Diocesan  Board  of  Education,  and  shall 
ttepectively  have  obtained  a  first  class  testimonial  thereat,  and 
that  they  respectively  shall  not  otherwise  be  eligible  as  master 
Or  mistresB  of  the  said  school  so  to  be  established  as  aforesaid ; 
^nd  further,  that  the  lord  bishop  of  Bipon,  the  incumbent  of 
^Whixley,  and  the  yicar  of  Aldborough  aforesaid  for  the  time 
luting,  diall  have  the  oversight  and  superintendence  of  the  same 
School,  and  that  they  or  the  majority  of  them  shall  make  out  and 
<^opt,  or  cause  to  be  adopted  and  put  in  force,  such  rules  and 
^^gulations  for  the  conduct  and  management  thereof  as  they 
Bhall  think  fit,  and  shall  nominate  and  appoint  the  master  and 
xmstress  respectively,  and  shall  also  at  their  discretion  remove 
^d  displace  such  master  and  mistress  respectively,  either  tem- 
porarily or  absolutely,  and  from  time  to  time  nominate  and  ap- 
pomt  a  new  master  and  mistress  respectively  when  any  vacancy 
diall  occur;  and  I  expressly  deckre  and  direct  that  the  said 
nun  of  4000Z.  shall  not,  nor  shall  any  part  thereof,  be  applied  in 
the  purchase  of  lands,  or  in  the  purchase  or  erection  of  build* 
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ings,  my  expectation  being  that  other  persons  will,  at  their  ex- 
pense, purchase  the  necessary  land  and  buildings  for  the  above- 
mentioned  purposes."  And  the  testatrix  gave  all  the  residue  of 
her  estate  and  effects,  in  ca«e  they  should  be  of  such  a  deno- 
mination or  kind  as  the  law  permitted,  to  be  bequeathed  to 
charitable  purposes,  to  the  Society  for  the  Propagation  of  the 
Gospel  in  Foreign  Parts,  to  the  Bipon  Diocesan  Society  for 
building,  repairing,  and  endowing  Churches  and  Chapels,  the 
Bipon  Diocesan  Board  of  Education^  and  the  York  Yeoman 
School  in  equal  shares  and  proportions.  The  testatrix  made  a 
codicil  to  her  will,  which  is  not  material  to  the  present  question. 
The  bill  was  filed  for  the  administration  of  the  estate  of  the 
testatrix,  and  the  cause  now  came  on  upon  further  direction. 
The  question  was,  whether  the  above  bequest  of  40002.  was  valid 
under  the  Statute  of  Mortmain. 

Mr.  Swanston  and  Mr.  Faber  appeared  for  the  plaintiffs^  who 
were  the  executors  of  the  testatrix. 

Mr.  Malins  and  Mr.  Freelinff,  for  the  Society  for  the  Propa- 
gation of  the  Gospel  in  Foreign  Parts,  contended  that  the  gift 
was  void,  on  the  ground  that  it  tended  to  bring  lands  into 
mortmain,  and  that  it  therefore  fell  into  the  residue.  If  the 
gift  had  been  for  the  establishment  of  a  school  generally,  it 
would  have  been  void  under  the  Mortmain  Act.  The  question 
was,  whether  it  was  saved  by  the  direction  that  no  part  of  the 
4000/.  should  be  applied  in  the  purchase  of  lands,  or  in  the  pur- 
chase or  erection  of  buildings  for  a  school.  But  the  testatrix, 
after  giving  this  direction,  went  on  to  say,  "  My  expectation  being 
that  other  persons  will,  at  their  expense,  purchase  the  necessary 
land  and  buildings  for  the  above  mentioned  purposes."  Now  this 
was  clearly  an  inducement  to  others  to  bring  lands  into  mort- 
main, and  on  that  ground  the  bequest  was  invalidated  as  being 
directly  contrary  to  the  policy  of  the  Statute  of  Mortmain,  the 
object  of  which  was  to  restrict  gifts  in  mortmain.  Mather  v. 
Scott,  (a)  That  statute  was  strictly  construed,  and  if  the  bequest 
had  distinctly  pointed  to  lands  already  in  mortmain,  it  would 
have  been  good ;  but  it  pointed  to  lands  to  be  put  in  mortmain 
as  consequential  on  the  act  of  the  testatrix,  and  it  therefore 
failed.  Attorney- General  y,  Whitchurch  (h)^  Attornet/"  General 
V.  Davies  (c) ;  Pritchard  v.  Arbouin  (d),  TVye  v.  Corporation 
of  Gloucester,  (e)  [The  Vice-chancellor.  Do  you  mean  that 
it  is  illegal  to  contemplate  the  foundation  of  a  charity?  I 
oannot  understand  that  it  is  contrary  to  the  policy  of  the  statute 


»  2  Keen,  172. 
'    3  Ves.  141. 
9  Yes.  636. 
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to  do  that  which  it  says  may  be  done^  and  baa  pointed  out 
the  means  of  doing.]  Mr.  Malins.  The  act  speaks  of  gifts  in 
mortmain  *'  as  prejudicial  to  and  against  the  common  utility," 
and  as  a  '^  public  mischief; "  and  although  it  prescribed  the  man- 
ner in  which  they  might  be  effectually  made,  the  restrictions  with 
which  they  were  surrounded  operated  powerfully  to  limit  them. 
But  the  testatrix  had  made  the  bequest  upon  an  ^* expectation'' 
which  might  neyer  be  realised ;  or,  if  it  were  ever  realised, 
within  what  time  was  it  to  be  complied  with  ?  Such  uncer* 
tainty  alone,  and  quite^apart  from  the  question  under  the  Statute 
of  Mortmain,  vitiated  the  gift.  The  Attorney- General  v.  Hodg* 
um  (a),  Hie  Attorney^  General  v.  Hull  (6),  Longstaff  v.  Ren* 
Ktiem  (c)  were  also  cited  and  commented  on. 

Mr.  WiUcock  and  Mr.  Robson  for  the  Bipon  Societies,  and 
Mr.  ElmsUy  and  Mr.  Pemberton  for  the  York  Yeoman  School, 
were  also  heard  against  the  yalidity  of  the  bequest  of  4000/1 
They  dted  Giblett  y.  Hobson  {dy 

Mr.  Wichene  for  the  Attorney-General,  in  support  of  the 
bequest,  was  not  called  upon. 

Mr.  Ruuelly  Mr.  Torrianoy  and  Mr.  Cole  appeared  for  other 
parties. 
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The  Yice-Chakgellor.  I  consider  this  case  to  be  con- 
cluded by  express  decision.  I  think  that  great  injustice  has 
been  done  to  those  judges  whose  authority  has  been  quoted 
during  the  argument.  It  is  certain  that  whateyer  is  done  to 
enooorage  the  yiolation  of  an  act  of  Parliament  is  improper,  and 
that  it  ought  not  to  be  sanctioned  by  the  Court.  Although  the 
language  of  some  of  the  judges,  all  of  whom  are  great  autho- 
rities, has  gone  yery  far,  I  must  construe  their  opinions  as 
haying  reference  to  what  they  considered  an  express  yiolation  of 
the  Statute  of  Mortmain.  I  cannot  think  that  it  is  on  any 
principle  ill^al  or  improper,  or  that  it  tends  to  impeach  the 
yalidity  of  the  bequest,  to  encourage  indiyiduals  to  do  what  by 
set  of  Parliament  may  lawfully  be  done.  In  this  case  the  lady 
bad  encouraged  indiyiduals  to  lay  out  money  in  the  purchase  of 
land  on  which  to  erect  buildings  for  a  school.  If  it  were  a 
yiolation  of  the  Statute  of  Mortmain  to  lay  out  money  for  such 
a  purpose,  the  efiect  of  the  bequest  would  be  to  encourage  that 
to  be  done  which  was  contrary  to  law.  But  the  Statute  of  Mort- 
main has  not  said  that  it  is  illegal  or  contrary  to  the  policy  of 
that  act,  that  indiyiduals  shall  purchase  lands  to  be  held  in 
mortmain,  and  on  which  school-houses  should  be  built ;  but  on 


Judgment 
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[h)  9  Hare,  647. 
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the  other  hand,  it  has  prescribed  the  manner  in  which  such  a 
purpose  may  lawfully  be  accomplished.  Lord  Thurlawy  in  7%e 
Attorney-General  v.  Williams  (a),  has  considered  and  decided 
this  very  question.  In  that  case  there  was  a  bequest  of  per- 
sonalty for  establishing  a  school,  and  it  was  contended  that  it 
could  not  be  carried  into  effect  without  obtaining  an  interest  in 
lands  and  building  a  school-house.  But  Zorcf  Thurlow  'thought 
that  under  this  disposition  he  could  not  have  directed  any  part 
to  be  applied  to  the  purchase  of  land  or  building;  that  the 
master  might  teach  in  his  own  house,  or  in  the  church ;  and 
therefore,  ordered  a  scheme  to  be  laid  before  the  Master,  which 
should  not  include  the  application  of  any  part  of  the  dividends 
to  the  purchase  or  renting  knd."(£)  I  consider  that  a  sound  de- 
cision. It  has  been  sanctioned  by  Sir  John  Leach  in  Henshaw 
v.  Atkinson  (c),  and  I  am  bound  to  follow  it. 

But  when  I  hear  the  names  of  Lord  Alvanley^  Sir  William 
Grant,  Lord  Langdale,  and  Sir  John  Romilly  cited  in  support  of 
a  doctrine  that  directly  goes  to  overrule  what  has  been  decided 
by  Lord  Thurlow  and'  Sir  John  Leach,  I  am  obliged  ta  look 
narrowly  at  the  cases  in  which  those  four  learned  judges  are 
said  to  have  held  the  contrary.  Neither  Lord  Alvanley,  nor 
Sir  William  Grant  decided  the  point  now  raised.  What  they 
said  was  intended  to  apply  to  a  violation  of  the  law,  and  the 
invalidity  of  a  bequest  that  should  encourage  persons  to  violate 
the  law.  The  cases  before  Lord  Langdale  and  Sir  John  RomiUy 
did  not  relate  to  schools  but  to  almshouses ;  and  they  seem,  no 
doubt,  to  have  decided  that  a  gift  of  money  for  the  endowment 
of  almshouses,  in  the  expectation  that  other  persons  would 
furnish  the  land  on  which  they  were  to  be  erected,  was  void. 
If  I  considered  that  tlie  weight  of  these  authorities  was  against 
Lord  Thurlow  and  Sir  John  Leach  I  should  feel  greater  difficulty; 
but  when  I  have  to  deal  with  a  case  relating  to  the  establish- 
ment of  a  school,  I  have  before  me  a  case  different  from  those 
to  which  the  attention  of  those  learned  judges  was  directed. 
I  therefore  am  of  opinion  that,  as  the  bequest  only  refers  to  the 
lawfully  purchasing  and  lawfully  holding  lands  in  mortmain, 
and  that  as  the  statute  says  it  may  lawfully  be  done,  I  cannot 
consider  that  the  testatrix  has  done  anything  to  encourage  a 
violation  of  the  statute.  I  cannot  find  any  just  ground  for 
thinking  that  the  policy  of  the  statute  has  been  to  prevent 
such  endowments  for  the  purposes  of  education. 

Declare  that  the  legacy  of  4000/.  is  a  valid  bequest. 

Solicitors,  Williamson,  Hill  §•  Williamson  ;  Rogerson  Sf  Ford, 
Butter  8f  Trotter;  King  §•  Atwaters ;  Hawkins  Sf  Co. 


(a)  2  Cox,  387^  4  Bro.  C.  C.  526.     (b)  4  Bro.  C.  C.  527.      (c)  3  Mad.  306. 
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Chancellor 
rp  n       n      •         t  Wood. 

1  HIS  was  a  claim  filed  for  the  purpose  of  enforcing  the  spc-  ^^^,7 14.&  le. 
cific  performance  of  a  contract  of  sale,  with  compensation  to  be  a  vendor  de- 
allowed  out  of  the  purchase-money  for  the  difference  in  value  of  Jf"^^^  P^  of 
certain  premises  alleged  to  be  misdescribed  in  the  particulars  of  leasehold,  re- 
sale.    The  contract  was  for  the  purchase  of  certain  heredita-  t^^nty-^onr*^ 
ments  described  in  the  particulars  as  "  A  brick-built  villa  resi-  years  on  cer- 
dence,  situate,  &c.     Three  pieces  of  rich  meadow  land,  contain-  ^he  fourth 
ing,  as  per  plan  annexed,  about  four  acres  (more  or  less),  with  a  ^^^.^^^^'^^.Sf, 
neat  rural  cottage."      "  The   villa    residence,   rural  cottage,  that  the  pur- 
offices,  lawn,  gardens  and  paddock  within  the  dotted  Hue,  con-  chaser  should, 
taining  about  one  acre,  are  customary  leasehold,  held  of  the  lord  days  after  de- 
of  the  manor  of  Barking,  and  renewable  every  twenty-one  years,  ^^I  Send 
on  payment  of  the  customary  fine,  at  an  annual  rent  of  10*."  in  his  objec- 
•         *  *         *         *       "  The  present  lease  is  for  a  term  2^g*j[^^^^a^ 

of  twenty-one  years  from  Michaelmas,  1842;  and  contains  the  the  vendor 
usual  covenants,  on  the  part  of  the  lessee,  to  pay  the  rent  (of  10*.  uberty,  at  any 
per  annum)  and  all  taxes,  to  repair,  not  to  assign  without  the  tune  after- 
consent  of  the  lessor ;  and  that  all  deeds  and  writings  concerning  yacate  the  sale. 
the  demised  premises  shall  be  prepared  by  the  steward  of  the  Jj^^^^^ 
manor.     The  lease  also  reserves  to  the  lessor  all  timber  and  trees  that  the  exist- 
on  the  leasehold  portion  of  the  property."      ♦        ♦        ♦        ♦  Kk^*^  "^"^ 
The  fourth,  fifth,  and  sixth  conditions,  so  far  as  material  to  sufficient  title 

.1  .  /•  11  to  the  leasehold 

the  present  case,  were  as  follows :  —  part ;  and  the 

**  Fourth.    That  the  vendor  shall,  within  fourteen  days  after  sixth  provided 
the  sale,  deliver  an  abstract  of  the  title."       ♦        ♦        ♦         •  ^^^^  should 
"  And  the  purchaser  shall,  within  fourteen  days  from  the  delivery  ^  *™v^^^  h^ 
of  the  abstract,  deliver  a  statement  in  writing,  specifying  his  error  should 
objections  (if  any)  to  the  title ;  and,  in  default  thereof,  the  title  JS^JiJ^^t^h*^^^ 
shall  be  considered  as  approved  of  and  accepted  by  the  pur-  he  the  suhject 
chaser ;  and  the  vendor  shall  be  at  liberty  (if  he  thinks  fit,  by  tion.^™^°Mr- 
notioe  in  writing  at  any  time  after  the  delivery  of  such  statement  chaser  required 

further  evi— 

of  objections)  to  vacate  the  sale;  and,  on  the  sale  being  so  va-  denceofthe 
cated,  the  deposit  is  to  be  returned  without  interest,  costs,  or  "g^^t  of  re- 

u6^v  &■•  ftuu  H 

other  compensation."      ♦         ♦         ♦        ♦         ♦  ^^^  ^^mn  disco- 

«  Fifth.    The  purchaser  shall  not  require  the  production  of  J^jf  ^ighl «- 
the  title  of  the  lessor,  or  lord  of  the  manor,  to  demise  the  cus-  'isted.—Held, 
ternary  leasehold  portion  of  the  property  sold ;  but  shall  accept  fj^^  to  tiar* 
the  existing  lease  granted  in  1842,  and  the  assignment  thereof  to  the  thing 
to  the  vendor,  as  a  sufficient  title  to  such  customary  leasehold  not  to  the' 

property."  description  of 

'^    *       ^^  It ;  that  the 

vendor  could 
not  claim  to  vacate  the  sale,  but  that  the  purchaser  had  a  right  to  have  the  contract  performed, 
with  compematioD. 
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'^  Sixth.  That  if  through  any  mistake  the  estate  should  be 
improperly  described,  or  any  error  or  misstatement  be  inserted 
in  this  particular,  such  error  or  misstatement  shall  not  vitiate 
the  sale  thereof;  but  the  vendor  or  purchaser,  as  the  case  may 
happen,  shall  pay  or  allow  a  proportionate  value,  according  to 
the  average  of  the  whole  purchase-money,  as  a  compensation 
either  way." 

The  plaintiff  having  become  the  purchaser,  the  defendant's 
solicitor  delivered  an  abstract  of  title  on  the  18th  October,  1852; 
and  on  the  28th  October  the  plaintiff  delivered  his  requisitions, 
and  required  further  evidence  that  the  lease  was  renewable.  It 
was,  thereupon,  admitted  that  there  was  no  such  custom  to  re- 
new ;  and  that  the  lease  contained  a  proviso  for  delivery  up  of 
possession  at  the  expiration  of  the  term.  The  plaintiff  claimed 
to  treat  this  as  a  misdescription,  and  to  be  entitled  to  have  hia 
contract  completed  with  compensation.  The  defendant  clidmed 
a  right  to  vacate  the  contract,  and  to  return  the  deposit  without 
interest  or  costs.  It  appeared,  that  although  nothing  which 
could  legally  be  called  a  custom  existed,  yet  it  had  been  the 
habit  of  the  lord  of  the  manor  to  renew  the  leases  on  payment  of 
a  fine  of  two  years'  improved  value. 

Mr.  Darnell  and  Mr.  Rudall  appeared  for  the  purchaser.  This 
is  a  case  in  which  the  purchaser  has  a  right  to  insist  on  comple* 
tion  with  compensation ;  Milligan  v.  Cooke,  (a)  The  principles 
on  which  the  Court  enforces  a  performance  of  the  contract  to 
the  extent  of  the  vendor's  ability  are  laid  down  in  ThomcLS  v. 
Dering.  {b)  The  compensation  in  this  case  would  be  a  mere 
matter  of  calculation ;  Graham  v.  Oliver,  (c) 

Mr.  RoU  and  Mr.  Wichens  appeared  for  the  vendor.  The 
amount  of  compensation  cannot  be  £Edily  estimated,  because  it 
is  impossible  to  say  how  far  the  lord  may  consider  himself  bound 
by  the  long  established  custom.  The  vendor  was  misled  by  thQ 
steward,  and  in  such  a  case  the  Court  will  exercise  its  discretion, 
and  not  inflict  a  manifest  hardship  on  the  vendor.  This  is  really 
a  defect  of  title,  which  the  vendor  cannot  remove ;  he  was  there- 
fore entitled  to  vacate  the  sale.  [The  Vice-chancellor.  You 
have  not  yet  given  express  notice  to  vacate  it,  but  I  should  not 
decide  the  case  on  that  ground;  it  would  be  a  mere  question  of 
costs.] 


AprU  16.  The  Vice-Chancellob  this  day  gave  judgment,  and  said, 

Jud^mi^u     jjjjg  ^gg  ^  dwm  for  the  specific  performance  of  a  contract  for 


[a)  16  Ves.  1. 
>)  1  Keen,  729. 


(c)  3  Beav.  126. 
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the  purchaae  of  property ;  and  the  point,  with  reference  to  which 
the  dispute  arose  was,  that  the  property  was  described  as  cus* 
tomary  leasehold,  renewable  every  twenty-one  years,  and  in 
effect  that  it  was  held  under  the  lord  of  the  manor  as  customary 
leasehold,  whereas,  in  fact,   no  custom  for  renewal   existed. 
Therefore,  the  question  arises  under  the  conditions  of  sale,  whe« 
ther  the  vendor  is  entitled  to  say  he  will  vacate  the  sale  (it  being 
admitted  that  there  was  no  misconduct  on  his  |)art),  or  whether 
the  purchaser  has  a  right  to  insist  on  specific  performance  with 
compensation.     [The  Vice- Chancellor  here  read  the  fourth  and 
fifth  conditions  of  sale  as  before  set  out.]     It  was  said  that  it 
would  be  a  great  hardship  on  the  vendor,  he  having  made  this 
mistake,  to  compel  him  to  give  up  the  property  and  to  band  over 
to  the  purchaser  the  benefit  which  might  be  derived  from  the 
lord's  having  continued  to  renew,  and  which  might  amount  to  a 
custom  in  his  favour ;  and  at  the  same  time  to  compel  him  to 
pay  compensation,  in  which  such  indefinite  benefit  arising  from 
the  habit  of  the  lord  to  renew  could  not  be  estimated.     It  does 
not,  however,  appear  to  me  that  on  that  ground  I  can  refuse  to 
enforce  the  contract.     The  sixth  condition  appears  to  meet  the 
very  case.     The  case  of  Leslie  v.   Thomson  (a)  was  one  very 
dmilar  to  this,  and  expressly  goes  to  the  point  of  mistake.     If 
this  had  been  a  church  lease  there  might  have  been  more  difii- 
culty.     If  the  representation  had  been  that  there  was  a  per- 
petual right  of  renewal,  and  it  had  turned  out  that  it  was  the 
mere  ordinary  case  of  a  church  lease,  there  would  have  been 
something  in  the  argument.     There  each  party  has  some  advan- 
tage, and  has  to  run  the  risk  of  the  lease  lasting  out  his  own 
^e.     Such  leases  have  obtained  a  certain  recognition  by  the 
legislatiire,  and  in  recent  acts  the  rights  of  the  party  to  obtain  a 
lenewal  have  been  admitted.     But  here  there  is  nothing  to  in- 
duce the  lord  to  give  up  his  rights ;  he  was  under  the  same  mis- 
take aa  the  lessee  until  this  discussion  informed  him  of  his 
lights,  and  therefore  it  would  be  too  much  to  assume  that  the 
chance  of  this  habit  of  renewal  being  continued,  and  the  possi- 
bility of  such  interest  being  recognised  by  the  present  and  all 
other  lords,  could  make  it  a  hardship  to  hand  over  a  benefit  and 
chance  which  cannot  in  fact  exist  in  the  present  case  as  it  might 
in  a  church  lease.     There  remains  a  point  which  at  first  I  thought 
might  create  some  diflSculty;  viz.  whether  under  the  fourth 
«owlition,  this  having  been  handed  in  as  an  objection  to  the  title, 
Ae  vendor  might  not  have  a  right  to  vacate  the  sale.     It  is  true 
^0  notice  in  writing  to  that  effect  haJ  been  given,  but  Mr. 
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Judgment* 


(«)  9  Hare,  268. 
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1853. 
Painter 

V, 

Newbt. 
Judgment. 


Daniell  very  properly  made  no  point  of  that,  and  if  he  had,  I 
should  have  allowed  time  for  such  notice  to  be  given.  But  I 
think  the  fourth  condition  must  be  taken  to  mean,  the  title  of 
the  vendor  to  the  thing  described.  The  vendor  has  described 
his  property  as  being  of  a  particular  tenure,  and  has  said  there 
is  a  perpetual  right  of  renewal,  but  the  right  may  not  be  mine, 
but  in  some  one  else.  In  that  view  the  fifth  condition  is  im- 
portant ;  by  that  the  existing  lease  is  to  be  taken  as  sufficient 
evidence  of  the  title,  not  to  prove  that  the  lease  was  perpetual, 
but  that  the  interest  in  the  lease  was  in  the  vendor.  The  decree 
must,  therefore,  be  for  specific  performance,  with  an  inquiry 
what  compensation  the  purchaser  is  entitled  to  for  the  difference 
in  value  between  a  lease  renewable  every  twenty-one  years  on 
the  terms  stated  in  the  particulars,  and  such  interest  as  the 
vendor  could  give. 

Solicitors,  J<i8.  Robinson  (Ironmonger  Lane);     Gadsden  jr 
Flower. 


BOUTS  V.  ELLIS. 

1  HIS  was   a  suit   for  the   administration  of  the  estate  of 
Thomas  Ellis  deceased.     In  prosecuting  certain  inquiries  be- 


Master  of 
THE  Rolls. 

E.,  on  his 

death-bed,gaTe 

his  wife  a 

cheque  on  his 

bankers  for  ^ 

loooil  A  few  fore  the  chief  clerk,  a  question  was  raised  as  to  the  right  of  the 
^iS^^!7old  defendant,  Mrs.  Ellis,  to  retain  a  sum  of  1000/.,  which  she  had 
B.,  a  friend,       received  by  means  of  a  cheque  given  her  by  Thomas  Ellis  a 

that  he  wished  .  . 

to  give  Mrs.  E.  few  dnys  before  his  death.  This  question  was  now  sabmitted 
1000/.,  and  had  ^q  ^\^q  Court.     It  appeared  from  the  evidence  that,  on  the 

drawn  a  *■'• 

cheque  in  her  29th  February,  1852,  the  testator  told  his  wife  he  was  a  dying 
hls^'nker^  man,  and  she  would  want  some  money  before  his  affairs  were 
but  he  was        wound  up ;   and  soon  afterwards,  a  Mr.  Goole  comin<;  in,  the 

t^id  notVy  *^®^*^^  *^'^  ^™  ^®  wanted  to  give  his  wife  lOOOt,  and  asked 

the  cheque  him  to   fill  lip  a   chcquc  on  the   testator's  bankers  for   that 

ter,  and  he    '  amount.     This  was  accordingly  done,  and  after  the  testator  had 

wished  B.  to  signed   the  cheque,  he  handed  it   to   his   wife.     On  the  4tb 

take  the  ^ 

cheque,  and 
give  Mrs.  E. 
B.'s  own 

cheque  in  exchange.  This  was  done,  and  E.*s  cheque  was  paid  into  B.'s  hankers,  who  receiyed 
the  moDejr  two  hours  hefore  E.'s  death.  B.*s  cheque  was  post  dated.  Being  crossed,  and  Mrs.  E. 
not  having  any  bankers,  the  money  was  not  received  by  her,  but  after  the  death  of  E.  she  obtained 
an  uncrossed  cheque  from  B.,  which  was  duly  paid.— IfdW,  that  E.'8  cheque  was  given  to  B.  in  £.'» 
lifetime  in  trust  for  Mrs,  E.,  and  that  she  was  entitled  to  the  lOOOi!. 

On  appeal  before  the  Lords  Justices,  —  Held,  that  this  was  a  good  dtmatio  mortis  catud,  and  that 
Mrs.  £•  was  entitled  to  the  lOOOiL 


March  the   testator  told  Mr.  Billiter,  who  was  an  intimate 
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friend)  that  he  wished  to  give  Mrs.  Ellis  lOOO/.^  and  that  he  had 

drawn  a  cheque  upon  his  bankers  in   her  favour  for  that 

amount ;  but  as  he  was  afraid  the  bankers  would  not  pay  the 

cheque  over  the  counter^  he  requested  Mr.  Billiter  to  give  Mrs. 

Ellis  his  cheque  in  exchange.     Mr.  Billiter  gave  the  required 

cheque,  and  paid  the  testator's  cheque  into  his  own  bankers, 

who  received  the  money  for  it  on  the  5th,  about  two  hours  be- 

fore  the  testator's  death.     The  cheque  given  in  exchange  by 

Mr.  Billiter  was  dated  the  5th  March,  although  the  transaction 

took  place  on  the  4th.     It  was  also  crossed ;  and  finding  she 

could  not  receive  the  amount  except  through  a  banker,  Mrs. 

Ellis  obtained  from  Mr.  Billiter,  on  the  8th,  an  uncrossed  cheque, 

which  was  cashed  in  due  course. 

Mr.  B.  Palmer  and  Mr.  JSllis  for  the  residuary  legatee  under 
the  will  of  Thomas  Ellis.  Mr.  Billiter's  cheque  given  to  the 
testator  in  exchange  for  his  own,  being  post-dated,  was  abso- 
lutely void.  The  money  was  not  received  by  Mrs.  Ellis  until 
after  the  testator's  death;  the  gift  was  therefore  not  com- 
pleted in  his  lifetime.  It  was  one  of  the  essentials  of  a  donatio 
mortis  causd  that  the  thing  given  should  remain  in  the  pos- 
session of  the  donee  until  after  the  testator's  death.  There 
could  be  no  donatio  mortis  catisd  in  trust  for  another  person* 
This  was,  therefore,  neither  a  gift  completed  inter  vivos,  nor 
a  donatio  mortis  causd,  and  the  1000/.  formed  part  of  the 
estate  of  the  testator;  Tate  v.  Itilbert  (a),  Farguharson  v. 
Cave.  (4) 

Mr.  Lloyd  and  Mr.  H.  Clarke  for  Mrs.  JSllis,  This  was 
dearly  an  absolute  gift  to  Mrs.  Ellis.  The  testator's  money 
was  paid  by  bis  bankers  to  Mr.  Billiter,  before  the  testator  died ; 
aad  even  if  Mr.  Billiter's  cheque  given  to  Mrs.  Ellis  was  void, 
it  could  not  affect  the  gift ;  Miller  v.  Miller,  (c) 
Mr.  Wl  Cooper  for  the  executor. 


1853. 
Bouts 

V, 

Ellis. 
Statement 


Argument,. 


The  Master  of  the  Bolls.  I  think  I  can  see  my  way 
to  carry  into  effect  the  intention  of  the  testator  without  any 
violation  of  the  law.  The  testator  had  given  Mr.  Billiter  a 
cheque  for  1000/.,  which  was  paid  to  Mr.  Billiter  or  to  his 
bankers  before  the  testator's  death.  It  is  admitted  that  the 
money  was  not  Mr.  Billiter's  property ;  that  he  had  given  no 
consideration  for  it  other  than  and  except  his  own  cheque.  Mr. 


Judyment, 


[a)  4  Bro.  C.  C.  286. 
[i)  2  CoU,  356. 


(c)  3  P.  Wms.  356. 


F.f.T.f , 
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1853.  BiUiter,  therefore,  at  that  time,  even  if  no  cheque  had  been 
Bouts  giv^^  by  him  at  all,  could  not  have  retiuned  that  sura  of  money 
V.  for  his  own  use ;  he  must  have  held  it  to  the  use  of  some  other 

person ;  and  the  question  is,  whether  he  held  it  as  trustee  for 
^^^       Mrs,  Ellis  or  for  the  general  estate  of  the  testator.     It  is  ob- 
yious  that  if  he  did  not  hold  it  as  trustee  for  Mrs.  Ellis,  and,  in 
point  of  fact,  has  paid  it  to  Mrs.  Ellis,  that  payment  will  not 
discharge  Mr.  Billiter's  liability   to  the  testator's   estate,  any 
more  than  if  Mr.  Billiter  had  paid  it  to  a  stranger.     It  is  also 
obvious  that  when  Mr.  Billiter  gave  the  money  to  Mrs.  Ellis,  he 
believed  he  held  it  in  trust  for  her ;  and  I  look  at  the  rest  of  the 
transaction  and  evidence  to  see  whether  that  was  the  state  of  the 
case.     The  evidence  satisfies  me,  and  on  this  part  there  is  no 
contradiction,  that  Mr.  Ellis,  a  day  or  two  before  his  death,  ex- 
pressed a  desire  to  give  1000/.  to  his  wife.     He  called  up  his 
clerk  or  partner  for  the  purpose  of  stating  that  such  was  his  in- 
tention.    He  proceeded  to  endeavour  to  carry  his  intention  into 
effect  by  giving  her  a  cheque  for  that  amount.     If  she  had  had 
the  cheque  paid  to  her  during  his  lifetime,  it  could  not  have 
been  revoked  now,  having  been  till  then  considered,  under  the 
circumstances,  a  good  payment  to  her.     She  does  not  get  the 
cheque  paid ;  but  Mr.  Ellis,  for  some  cause  or  other,  delivers  the 
cheque  to  Mr.  Billiter,  and  states  at  the  same  time  it  is  his  in- 
tention to  make  a  present  of  1000/.  to  his  wife.     For  the  pur- 
pose of  carrying  that  intention  into  effect,  Mr.  Billiter  gives  the 
testator  a  cheque  of  his  own,  which,  being  post-dated,  must  be 
admitted  to  be  an  instrument  of  no  validity  whatever.     That 
appears  to  me  to  be  capable  of  being  fairly  and  properly  treated 
in  no  other  respect  than  as  an  admission  by  Mr.  Billiter  that  he 
4id  not  hold  the  money  on  his  own  account ;  and,  accordingly, 
after  the  testator's  death,  when  Mr.  Billiter  is  asked  to  give 
another  cheque,  he  gives  it  without  hesitation  to  the  person 
who  asked  for  it  on  behalf  of  Mrs.  Ellis,  assuming  that  Mrs. 
Ellis  was  entitled  to  it.     On  the  evidence  and  on  the  question 
put  by  the  Court  on  his  examination,  Mr.  Billiter  states  that 
the  testator  expressed  an  intention  to  make  a  gift  of  1000/.  to 
his  wife.     I  cannot,  therefore,  but  consider,  that  the  1000/.  was 
given  to  Mr.  Billiter  in  the  testator's  lifetime  in  trust,  and  foe 
the  benefit  of  his  vrife.     If  not  so,  nothing  could  prevent  the 
executor  from  recovering  that  from  Mr.  Billiter  as  a  payment 
which  had  not  been  discharged,  unless,  in  point  of  fact,  he  was 
a  trustee  of  the  1000/.  for  the  benefit  of  the  wife,  provided  he 
received  it  during  the  testator's  lifetmie.     If  not,  a  question 
might  have  arisen  which  does  not  come  before   mc,  and  on 
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which)  thereforiB(»  I  ezpreas  no  opinion.     Upon  the  facts  of  the 
one,  I  think  Mn.  Ellis  entitled  to  the  1000/.  (a) 
Solicitors,  foiitff ;  Goles;  and  JET.  Wood. 


(a)  It  does  not  clearly  i^ear 
mMQ  what  fl;roand  the  Master  of  the 
Mi  deci^  that  Mrs.  Ellis  was 
entitled  to  the  1000/. ;  but  the  Lords 
Joitioes,  on  appeal  (9th  April,  1853), 


hdd  most  distinctly  that  this  was 
a  good  donatio  mortis  caiudy  and 
affirmed  the  decision  of  the  Master 
of  the  Rolls, 
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Ellis. 
Judtpmeai, 


IN  BE  THE  STAFFORDSHIRE  AND  SHROPSHIRE 
RAILWAY  COMPANY,  EXP  ARTE  BOWEN  AND 
MARTIN. 

IHIS  was  a  motion  on  behalf  of  Mr.  Bo  wen  and  Mr.  Martin, 
to  strike  out  their  names  from  the  list  of  contributories,  on  the 
ground,  that  although  they  had  actually  signed  the  subscribers' 
agreement  and  the  parliamentary  contract,  yet  they  had  nevei: 
leceiyed  any  scrip,  nor  in  any  way  rendered  themselves  liable  for 
the  calls  made  upon  them.  The  company  was  projected  in  the 
year  1845,  but  had  not  obtained  any  act  of  Parliament,  in  con* 
sequence  of  non-compliance  with  the  standing  orders  as  to  the 
neeeasaiy  previous  deposits.  Mr.  Bowen  was  represented  as 
being  one  of  the  local  solicitors,  interested  in  the  success  of  the 
company ;  Mr.  Martin  was  one  of  the  agents.  The  solicitor  of 
tke  company,  was  Mr.  Smith,  a  London  solicitor,  and  the  Lon- 
don agent  of  Mr.  Bowen.  Mr.  Bowen  had  signed  as  a  sub- 
^ber  for  fifty  shares,  they  at  that  time  being  at  a  premium. 
Mr.  Bowen's  case  was,  that  he  had  applied  repeatedly  for  his 
sliares,  and  had  been  promised  them  by  the  secretary,  but  could 
iK)t  obtain  them ;  it  being  stated  that  the  directors  had  not' 
enoogh  for  themselves,  although  it  was  alleged  that  they  had 
taken  900  shares  for  themselves.  The  deposit  due  on  each  share 
was  21.  16j.,  which  it  was  admitted  had  not  been  paid. 

Mr.  Southgate  on  behalf  of  Mr.  Bowen  and  Mr.  Martin, 
aigaed  that  this  was  merely  an  execution  of  a  conditional  agree- 
ment, and  as  the  conditions  had  not  been  complied  with,  by  a  de- 
livery of  the  scrip  and  the  shares,  and  as  no  money  had  been  paid, 
and  the  appellants  had  only  signed  this  conditional  agreement, 
they  ought  not  to  have  been  placed  on  the  list  of  contributories. 
ilr.  Roxburgh  and  Mr.  Morris  for  the  official  manager,  were 
not  called  upon. 


VlCK 
CSANCELLOm 
KlNDERSLET. 

3fay25. 

A  subscriber 
for  shares  in  a 
projected  com* 
pany,  who  has  * 
signed  the  sub- 
scribers' agree- 
ment and  par- 
liamentary 
contract,  is 
liable  as  a  con- 
tributory, . 
although  he 
has  never 
actually  ob- 
taiiied  the 
shares  in  re- 
spect of  which 
he  executed 
the  deeds. 

Statement, 


Argument, 
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June  7. 

When  the 
plaintiff 
amends  his  bill, 
bj  adding  par- 
ties, but  does 
not  serve  them, 
they  being  at 
the  time  resi- 
dent in  Soot- 
Umdf  the  Court 
will  not  pro- 
ceed in  weir 
absence. 

Where  the 
objection  for 
want  of  parties 
is  raised  by  the 
answer,  the  de- 
fendant, if  he 
sacceeds,  is 
entitled  to  the 
costs  of  the 
day. 

ArffumenU 
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The  Yice-Chjincellob,  being  of  opinion  that  the  liabilit; 
of  the  parties  was  suffieiently  shown  by  the  execution  of  tw< 
deeds,  by  the  covenants  in  which  they  were  legally  and  equit 
ably  bound,  refused  the  motion  with  costs. 

Solicitors,  Edwin  Smith  and  Colley. 


JudgmmU 


MOODIE  V.  BANNISTER. 

1  HIS  was  a  bill  filed  for  the  purpose  of  setting  aside  a  deed 
and  for  redemption,  and  now  came  on  for  hearing. 

Mr.  DanieU  and  Mr.  Tripp  for  the  plaintiff. 

Mr.  Bacon  and  Mr.  Speedy  for  the  defendant,  objected  tha^ 
certain  persons  who  had  been  made  parties  by  amendment,  bui 
had  not  been  served,  on  account  of  their  being  out  of  the  juris- 
diction, ought  to  be  before  the  Court,  and  that  the  suit  conic 
not  go  on  without  them,  {ii) 

Mr.  Bristotoe,  for  other  defendants. 

Mr.  DanielU  The  defendants  have  no  right  to  take  this  ob- 
jection. The  plaintiff  added  the  other  parties  at  the  snggestioi] 
of  the  defendants,  and  ought  not  to  be  made  liable  for  the  con- 
sequences of  their  not  having  been  served.  They  are  out  oi 
the  jurisdiction ;  and  where  it  is  so,  the  difficulty  of  bringing 
them  before  the  Court  will,  under  the  circumstances  in  whicl 
they  have  been  made  parties,  induce  the  Court  to  waive  the 
objection  of  their  absence. 

The  VrcE-CHANCELLOR.  The  bill  has  been  filed  in  the 
present  instance,  praying  that  an  indenture  of  the  year  1847j 
which  purported  to  convey  the  plaintiff's  interest  in  ceitain  lands 
to  the  defendants,  may  be  set  aside,  and  that  the  plaintiff  be  at 
liberty  to  redeem.  The  answer  alleges  that  subsequently  to  the 
deed  of  1847,  the  plaintiff  executed  another  deed,  assigning  his 
interest  in  the  property  in  question  to  three  other  persons.  It 
also  states  that  even  if  the  plaintiff  had  not  assigned  all  his 
interest,  yet  he  had  assigned  quite  sufficient  to  enable  those 
persons,  if  a  decree  should  be  made  in  their  absence,  to  come  in 
and  assert  their  rights ;  and  that  if  the  plaintiff  succeeds,  the 
money  ought  to  go  not  only  into  the  hands  of  the  plaintiff,  but 
also  into  tliose  of  the  persons  entitled  under  the  subsequent 
deed.  That  objection  being  taken  by  the  answer,  and  the  de- 
fendant setting  out  as  far  as  he  could  the  contents  of  the  deed. 


(a)  See  Dan.  Ch.  Fr.  2S3.  797. 
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ind  innstlng  ihat  these  persons  are  necessary  parties,  the  plaintiff 
amends,  and  makes  them  parties.     Now  putting  aside  the  ques- 
tion of  their  being  out  of  the  jurisdiction,  this  is  surely  a  recog- 
nition of  the  justice  of  the  suggestion  that  they  ought  to  be 
made  parties.     It  has  been  said  that  the  plaintiff  only  accedes 
to  the  suggestion  of  the'defendant ;  but  I  cannot  recognise  the 
force  of  that  argument.      If  the  defendant  does  insist,  the 
plaintiff  must  judge  for  himself  before  he  makes  them  parties. 
When  he  amends  his  bill,  he  admits  that  they  are  proper  parties, 
and  makes  them  so  subject  to  the  question  about  their  being 
out  of  the  jurisdiction.     Then  does  it  make  any  difference  that 
the  phdntiff  alleges  that  these  defendants  are  out  of  the  juris- 
diction ?     I  think  not     It  seems  to  me,  even  supposing  them  to 
be,  as  it  is  alleged  they  are,  in  Scotland,  that  the  plaintiff  ought 
to  have  made  them  parties  by  serving  them,  because  then, 
whether  they  appeared  or  not,  one  decision  would  have  relieved 
the  plaintiff^  from  all  possibility  of  a  future  claim,  on  behalf  of 
these  persons.     The  objection  appears  to  me  to  be  a  valid  ob- 
jection, and  I  ought  to  yield  to  it ;  and  though  it  may  turn  out 
that  these  persons  are  not  entitled  to  receive  any  thing,  still 
they  ought  to  be  here  to  have  their  right  settled.     If  they  were 
in  some  remote  part  of  the  world,  in  Australia,  for  instance,  or 
if  there  was  any  real  difficulty  in  brining  them  here,  the  case 
might  be  different ;  but  I  think  that  as  it  is  they  ought  to  be 
before  the  Court.     They  are  not,  strictly  speaking,  passive,  but 
ue  parties  who,  as  far  as  I  can  make  out,  have  a  real  interest. 
As  to  the  costs,  the  old  rule  was,  that  if  a  defendant  objected 
for  want  of  parties,  and  the  costs  of  the  day  depended  upon  the 
question  whether  the  objection  was  ndsed  by  answer ;  if  it  was 
not  raised  by  the  answer,  but  for  the  first  time  at  the  hearing, 
no  costs  of  the  day  were  given ;  but  if  the  objection  was  raised 
by  the  answer,  the  costs  of  the  day  were  given.     Then  came 
^  practice  of  setting  down  the  cause  upon  an  objection  for 
wuit  of  parties,  and  that  practice  has  now  been  abolished ;  the 
^flect  of  that,  is  to  restore  the  old  rule.     I  think,  therefore,  that 
the  costs  of  the  day  must  be  allowed. 
Solicitors,  Cooper  ^  Bolton,  Merriman  Sf  Dunning. 
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Where  one  of 
two  co-trustees 
sold  out  1000^ 
stock,  part  of 
the  trust  Aind, 
and  lent  it  to 
her  co-tmstee, 
receiying  at  the 
same  time  a 
promissory 
note,  and  a  de- 
posit of  the 
title  deeds  of 
certain  hee- 
holds,— ire&2, 
that  the  lands 
became,  not  a 
security  for  the 
trust  moneys, 
but  a  personal 
indemnity  to 
the  holder  of 
the  deeds. 

Statement 


Argument 


GROOM  V.  BOOTH. 

OAMUEL  Hull  made  bis  will  the  19th  of  November,  1836,  and 
tbereby  bequeathed  to  his  wife,  Elizabeth,  the  interest  and 
dividends  to  arise  and  grow  due  from  a  sum  of  2500/.  stock,  foi 
and  during  her  natural  life ;  and  from  and  immediately  after  hei 
decease,  he  bequeathed  the  principal  sum  to  John  Ejiight, 
upon  certain  trusts,  for  the  nephews  and  nieces  of  his  wife. 
Some  time  after  the  death  of  the  testator,  his  widow,  at  the 
request  of  John  Knight,  who  was  in  embarrassed  circumstanceSi 
joined  with  him  in  selling  out  1000/.  stock,  and  received  as  a 
security  Knight's  promissory  note,  and  also  a  deposit  of  deedi 
relating  to  the  title  of  some  houses  situate  in  Pomona  Pli^^i 
Fulham,  with  a  memorandum  of  deposit  securing  her  the  an- 
nual payment  of  50L  The  principal  sum  of  1000/.  waa  never 
paid,  but  the  interest  was  discharged  up  to  the  year  1851« 
At  that  time  Knight  became  bankrupt,  and  Mrs.  Hull  duly 
petitioned  the  Court  of  Bankruptcy,  and  the  usual  order  waa 
made  on  the  25th  March,  1852,  directing  an  account  of  the 
bankrupt's  estate,  a  sale,  and  dbposition  of  the  proceeds.  None 
of  the  residuary  legatees  under  the  will  of  Samuel  Hull  ap^ 
peared  upon  this  petition.  The  houses  at  Fulham,  according 
to  the  order  of  the  Court  of  Bankruptcy,  were  sold  by  public 
auction,  and  purchased  for  the  sum  of  710/.  by  the  defendant. 
The  sixth  condition  of  sale  was,  that  the  allegations  proved 
before  the  commissioners  of  the  Court  of  Bankruptcy  should 
be  taken  as  satisfactorily  proved,  and  that  the  sole  receipt  of 
Elizabeth  Hull  should  be  a  good  discharge  to  the  purchaseri 
the  assignees  only  concurring  in  the  sale. 

After  investigating  th«  title,  the  purchaser  objected  to  com* 
plete  the  purchase,  alleging  that  the  breach  of  trust  committed 
by  Elizabeth  Hull  and  Knight  invalidated  it ;  that  the  property 
became  imbued  with  the  trust ;  that  the  cestuis  que  trustent  were 
necessary  parties,  and  therefore  that  Mrs.  Hull  could  not  give 
a  good  discharge.  Upon  this  state  of  facts  a  special  case  was 
made,  and  now  came  on  for  argument. 

Mr.  Bacon  and  Mr.  Haddan,  for  the  plaintiffs,  the  assignees. 
In  the  first  place,  the  terms  of  the  conditions  of  sale  are  binding 
on  the  purchaser,  and  conclusive,  and  he  has  no  right  now  to 
object  to  the  title  when  it  is  quite  in  accordance  with  those 
conditions;    Wilkinson  v.  Hartley,  (a)    A  vendor  may  make 


(a)  15  Beav.  183. 
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any  oonditions  he  chooses ;  and  surely  if  a  purchaser  buys  with 
full  notice  of  those  conditions,  he  will  not  be  permitted  to 
repudiate  them  afterwards,  and  say  that  he  is  not  bound  by 
them.  Now  here  we  have  a  dry  contract  between  the  parties 
that  in  any  event,  whether  the  receipt  of  Mrs.  Hull  was  or  was 
not  in  itself  a  sufficient  discharge,  as  between  them  it  should  be 
Can  anything  be  clearer  or  more  explicit  than  this? 


•0. 


Fremev.  Wright,  {a) 

Secondly,  even  supposing  that  the  condition  is  not  conclusive, 
it  is  submitted  that  the  title  is  a  good  one.     It  is  laid  down 
in  Sugd.  Vend.  10th  ed.  vol  iii.  p.  166,  that  where  there  was  a 
tnist  for  sale  and  the  time  had  arrived,  and  the  persons  entitled 
not  yet  ascertained,  the  purchaser  is  not  bound  to  see  to  the  appli-** 
cation  of  the  purchase  money ;  Sowarsby  v.  Lacy  (i),  Breedon  v. 
Breedan  (c),  Hanson  v.  Beverley  (d).  Lavender  v.  Stanton,  (e)    It 
18  therefore  quite  dear  that  the  trustees  had  a  valid  power  to 
give  a  discharge.    It  is  said  on  the  other  side,  that  this  is  a  direct 
trast  for  the  children,  and  that  they  can  follow  the  lands  as  against 
parchaaers,  with  notice.     But  we  say,  that  it  is  no  trust  for  the 
children,  but  an  indemnification  for  Mrs.  Hull.     The  trust  was, 
in  fact,  one  to  sell,  and  the  performance  of  it  is  the  sale :  the 
mtention  of  it  was  that  Mrs.  Hull  should  recompense  herself  by 
the  produce  of  the  sale,  and  invest  the  proceeds  on  the  trusts  of 
the  wilL     In  Franco  v.  Franco  (f)  a  demurrer  on  the  ground 
tint  the  cestuis  que  trustent  were  not  parties  to  the  suit,  was 
disallowed,  and  that  case  is  precisely  the  same  as  the  present. 
Hume  V.  Bentley  (g)  was  also  cited. 
Mr.  Danielle  and  Mr.  Afartindale,  for  the  purchaser. 
This  case  is  quite  beside. all  those  cited  on  the  other  side. 
Here  we  have  a  plain  manifest  breach  of  trust  committed  by 
Knight  and  Mrs.  Hull;  there  is  no  title  except  that  made  by 
the  conditions  of  sale,  and  they  do  not  conclude  a  purchaser  from 
going  into  and  exposing  the  circumstances  of  the  case. 

There  was  no  power  in  the  will  to  vary  securities,  the  trans- 
action was,  therefore,  a  breach  of  trust,  and  consequently,  this 
property  becomes  part  of  the  trust  estate,  and  stands  in  the 
place  of  the  stock  sold  out.  If  this  view  be  correct,  the  trustees 
have  no  more  power  to  change  these  lands,  than  they  have  to 
diange  the  residue  of  the  trust  fund. 

This  case  has  been  argued  on  the  other  side  as  if  it  were  one 
dtber  of  an  express  or  an  implied  trust  for  sale;  but  the 
contention  is,  that  there  is  no  power  whatever  to  sell.     Let  us 


(a)  4  Mad.  364. 

(b)  4  Mad.  142. 

(c)  1  R.  &  M.  418. 
M.  B.  1882,  Rig.  Lib. 
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(f)  3  Ves.  75. 
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suppose  that  after  the  completion  of  the  contract,  the  propert] 
increased  in  value  from  750/.  to  1000/.,  and  the  eestuis  qm 
trustent  came  in  and  claimed  the  surplus,  what  could  the  pur* 
chaser  do?  It  is  submitted  that  being  a  purchaser  with  no- 
tice, he  would  be  bound  to  show  that  there  was  a  power  o 
sale  under  the  original  will.  Where  trustees  have,  withoui 
authority  in  the  settlement,  lidd  out  moneys  in  real  securitiei 
and  have  been  obliged  to  sell  and  realise, — whether  or  no,  in 
such  a  case,  if  bond  fide^  they  could  make  their  sale  and  receipi 
binding  on  the  eestuis  que  trustent  admits  of  much  doubt.  Suyd 
Vend,  nth  ed.  p.  848,  pi.  48.' 

Wherever  a  power  of  sale  has  been  implied,  it  has  been 
necessary,  in  order  to  execute  the  trust  fully;  but  this  case 
falls  flhort  of  that.  It  is  submitted,  then,  that  the  trustees  have 
no  title  to  sell  as  against  the  eestuis  que  trustent  by  virtue  of  the 
original  instrument.  But  it  is  sdd  on  the  other  side,  that  we 
are  bound  by  the  conditions  of  sale.  It  is  true  there  are  cases 
where  the  Court  has  held  the  purchaser  to  be  bound  by  matten 
specifically  referred  to,  but  no  case  where  the  Court  has  com- 
pelled the  purchaser  to  accept  a  bad  title;  fVarren  v. 
Riehardson.  (a)  In  Hume  v.  Bentley^  and  fVUkinson  v.  Har&jf 
the  condition  was  framed  so  as  to  raise  the  question  ;  not  so 
here.  The  vendors  have  disentitled  themselves  to  the  con- 
sideration of  the  Court ;  the  case  was  made  out  by  them  to  be  a 
simple  one  of  mortgagor  and  mortgagee.  There  was  nothing 
in  them  to  show  that  the  sale  was  made  to  realise  a  trust  fund 
of  which  Mrs.  Hull  was  a  trustee.  If  the  Court  decides  that 
the  purchaser  is  bound  by  these  conditions,  It  will  be  encouraging 
vendors  to  frame  conditions  in  order  to  mislead  purchasers,  and 
this  the  Court  will  not  do ;  Southby  v.  Hutt.  (b),  Forbes  v.  PeO' 
cock  (c),  Fosbrooke  v.  Balguy  (c/),  Foster  v.  Blaehstone  (e),  were 
also  cited. 

Mr.  Bacon,  In  reply.  The  case  has  been  argued  on  the 
other  side  as  If  the  estate  became  part  of  the  trust  fund.  But 
it  is  submitted  tliat  the  security  Is  not,  either  by  contract  or  by 
intention  of  law,  part  of  the  trust  funds,  or  charged  with  the 
trust  In  any  way :  the  deposit  was  made  merely  for  the  purpose 
of  indemnifying  Mrs.  Hull.  Then,  they  say  that  the  eestuis 
que  trustent  ought  to  be  parties ;  but  that  cannot  be  so,  as  they 
are  not  yet  ascertained.  Franco  v.  Franco  (/)  governs  this 
case,  and  shows  that  In  a  transaction,  such  as  occurred  here,  it 
is  quite  unnecessary  to  have  the  eestuis  que  trustent  before  the 
Court 


(a)  1  You.  1. 

(b)  2  M.  &  C.  207. 

(c)  12  Sim.  528. 


(d)  1  M.  &  K.  226.    Lewen  <m 
Trusts,  351. 

(e)  1  M.  &  K.  297. 
(/)  3  Vcs.  75. 
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The  Yice-Chakcellor.  It  appears  that  certain  freehold 
property  of  Mr.  Knight,  haying  been  sold,  under  an  order  of  the 
Court  of  Bankruptcy,  the  title  has  been  objected  to  as  doubt- 
ful, and  the  question  is.  Whether  the  purchaser  can  be  com- 
pelled to  accept  it  ?  Now  it  will  not  be  denied,  that,  primd 
faeie^  the  commissioners  had  power  to  sell.  But  it  is  said  on 
the  other  side,  that  the  estate  sold  was  not  the  bankrupt's 
estate,  that  the  trust  moneys  invested  in  that  security,  arose 
from  an  improper  sale  of  stock,  that  there  should  be  no  sale  in 
the  absence  of  the  cestuis  que  trustent;  and  that,  even  supposing 
the  commissioners  had  power  to  make  the  order,  a  good  title 
cannot  be  made  without  the  concurrence  of  the  cestuis  que 
trustent*  It  becomes,  then,  solely  a  question  for  consideration, 
Whether  the  doubt  is  such  that  the  Court  will  decline  to  inter- 
fere, and  leave  it  to  the  parties  themselves  to  settle  ?  The  pur- 
chaser says,  that  this  is  a  case  where  money  arising  from  the 
sale  of  trust  funds  has  been  invested  on  the  security  of  the  pre- 
mises in  question.  But  this  statement  seems  to  me  to  be 
without  the  least  foundation,  and  to  be  displaced  by  the  facts  as 
agreed  upon.  We  must  assume  the  allegations  in  the  case  to  be 
trae,  and  according  to  them  there  was  a  sale  by  auction  under 
certain  conditions  of  sale,  by  the  plaintiffs,  the  assignees,  under 
the  bankruptcy  of  Knight.  The  case  also  set  out  the  will  of 
Samuel  Hull  and  the  trusts  thereof,  and  the  transaction  by 
which  Knight  deposited  his  title-deeds  with  Mrs.  Hull,  by  way 
of  equitable  mortgi^e.  There  was  a  memorandum  of  deposit 
securing  50/.  annually  to  Mrs.  Hull,  and  also  a  statement  that 
the  "  said  deeds  vrere  deposited  for  the  purpose  of  securing  and 
indemnifying  Elizabeth  Hull  in  respect  of  the  income  and  prin- 
cipal of  the  trust  moneys."  I  may  observe,  that  it  seems  a 
little  doubtful  vrhat  the  deposit  was  intended  to  secure,  what  in 
fact  was  its  object.  However,  this  is  the  statement  of  the  facts 
as  they  appear  both  in  the  special  case  and  in  the  petition.  The 
first  question  therefore  for  decision  is,  Whether  this  was  an  in- 
vestment of  the  trust  moneys  on  the  security  of  this  property  ? 
and  I  am  of  opinion  that  it  decidedly  was  not.  It  was  simply 
an  indemnity  given  by  one  trustee  to  another ;  and  I  am  on  that 
ground  of  opinion,  that  there  is  no  foundation  for  the  contention 
of  the  purchaser.  In  my  view  of  the  case,  the  purchaser  took 
liis  conveyance  from  the  bankrupt's  assignees,  and  doing  so,  and 
the  money  being  proposed  to  be  paid  to  Mrs.  Hull,  his  title 
could  not  be  impeached  by  the  cestuis  que  trusty  even  if  they 
were  so  ill  advised  as  to  institute  a  suit.  With  regard  to  the 
sixth  condition  of  sale,  if  it  were  calculated  to  mislead  a  pur- 
chaser, the  Court  would  not  enforce  it.    Neither,  if  the  enforce- 
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ment  of  the  sale,  involyed  9  breach  of  trusty  would  the  Court 
lend  its  assistance*  Now^  this  condition  provides  that  ^l  the 
facts  stated  in  the  petition  shall  be  taken  to  be  true ;  nay*  it 
goes  farther,  for  it  sajs  that  the  purchaser  must  accept  such 
title,  as  the  assignees  under  the  bankruptcy,  and  Mrs.  Bull  can 
give  him ;  a  condition  which,  so  far  from  denoting  a  wish  to 
conceal,  was  an  invitation  to  the  purchaser  to  look  closely  into 
the  facts.  This  condition,  then,  appearing  to  me  to  be  quite 
reasonable  and  agreeable  to  the  circumstances  under  which  the 
sale  was  made,  I  do  not  see  how  the  purchaser  can  allege  that 
it  was  calculated  to  mislead  him.  In  the  next  place,  the  defend- 
ants deny  the  jurisdiction  of  the  commissioner,  and  say  that  he 
might  indeed  have  had  power,  if  all  parties  had  concurred  in  the 
sale,  but  inasmuch  as  all  the  parties  were  not  before  him  he  had 
no  jurisdiction.  In  this  I  cannot  agree  with  them,  and  think  he 
ought  to  have  made  the  order,  notwithstanding  the  cestuU  fui 
tru9tent  were  not  before  him.  The  case  of  Franco  ▼,  Franco  (a) 
is  a  ])erfect  authority  for  his  proceedings ;  and  the  oommissioner 
referring  to  the  decision  in  that  case,  might  justly  say  that  his 
jurisdiction  could  not  be  curtailed.  Being  therefore  of  opinion, 
that  the  commissioner  had  competent  jurisdiction  to  make  the 
order,  it  will  necessarily  follow  that  the  assignees  were  jiiatifi^ 
in  their  proceedings,  and  had  ample  power  to  put  up  the  pre- 
mises for  sale ;  and  that  being  so,  it  is  clear  that  a  good  title 
was  made  out. 

Solicitors,  Jenkinsonf  Sweetingy  if  JenkiMfon  ;  and  J}ay» 


(a)  3  Vez.  75. 


FLEMING  V.  BUCHANAN. 
J  OHN  FLEMING,  the  testator  in  this  cause,  being  seised 


,  The  I1ORD8 
JcsncEfl. 

:   April  26. 
May  7. 

A  testator 
Deioff  seised  of 

real  estate  in  of  certain  real  estate,  and  having  also  under  an  indenture  dated 
fee,  and  having  ^j^g  22nd  of  October,  1842,  a  general  power  of  appointment  over 
power  of  ap-  other  real  estate,  by  his  will  dated  the  25th  of  November,  1842, 
other'real  °^^'  devised  a  poi-tion  of  the  real  estate  of  which  he  was  seised  to 
estate,  exer.  trustees  in  strict  settlement ;  and  he  devised  and  bequeathed  the 
by  his  wiu^^^'^  remainder  of  his  real  estate  and  his  personal  estate  to  trustees 
His  real  and  upon  trust  to  sell,  and  out  of  the  proceeds  to  pay  his  debts : 
proving  insuffi-  ^^c  testator  also,  by  his  will,  appointed  the  estates,  over  which 
cient  for  the      hg  had  a  powcr  of  appointment,  to  trustees  upon  trusts  for  the 

payment  of  his  '^  *  *^  * 

debts,  it  was 

held^  that  the 

appointed  real  estate  was  liable  for  the  deficiency,  whether  the  debts  were  on  sin^e  contract  or 

specialty. 
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benefit  of  his  secoBd  son^  Tbos.  J.  W.  Flemiiig.     The  testator 
died  in  Jnlj,  1844. 

By  the  master's  report,  dated  the  2nd  of  August,  1852,  made 
in  this  oai|Be,  he  found  that  the  testator's  personal  estate  was  in- 
8affioient  iqr  the  payment  of  his  debts ;  and  it  being  necessary  to 
resort  to  the  real  estate  beyond  that  devised  for  payment  of 
Ae  debts,  the  question  arose,  upon  the  cfiuse  coming  on  for  fur- 
ther direetions,  whethw  the  real  estate  over  which  the  testator 
had  a  general  power  of  appointment  was  liable  to  simple  con- 
tract debts  ?  and  if  so,  whether,  pari  passu,  with  the  real  estate 
of  whinb  he  was  seised  f 

Mr.  Baeom  and  Mr.  Boyle  contended  that  the  appointed  estates 
weie  liable  to  the  debts  as  much  as  the  other  estates.  By  ex- 
erasiiig  his  power  the  appointor  has  made  the  estates  his  own. 
The  Court  had  therefore  t|ie  right  to  stop  it  in  transitu  ;  Lord 
Tomsukend  ▼•  Windham  (a),  Jenny  v.  Andrews  (A),  and  Bain^ 
im  w.  Ward,  (o) 

Mr.  WtBcoA  and  Mr.  ShMeare,  for  the  plidntiff,  referred  to 
George  w.  JiGIbanke  (d)  and  S  $t  A  Will.  4.  e.  104.  in  support 
of  the  same  view. 

Mr.  Museett  and  Mr.  Karslake,  for  the  testator's  second  son, 
vgaoi  against  the  liability  of  the  appointed  estates.     They  cited 

frai^an  y.    Trougkton  (e),    Westfaling  v.    Westfaling  {f\ 

WOmee  v.  CogkiU  (y\  Bamton  v.  Ward,  (h) 
}bi  Boyle  in  reply. 


1858. 

' . » 

Flemivo 

V, 
BUCHAHAM. 


Arguments 


Low  JugTiOB  TuRNEB  said,  that  the  first  question  was, 
whether  the  appointed  estates  were  at  all  liable  to  the  payment 
of  any  of  the  debts  P  The  8rd  W.  &  M.  c.  14.  contained  this 
provision ;  after  stating  in  the  preamble,  *^  whereas  it  is  not  rea- 
Moable  or  just  that,  by  the  practice  or  contrivance  of  any 
debton,  their  creditors  should  be  defrauded  of  their  just  debts; 
ttl  noTertheless  it  hath  often  so  happened,  that  where  several 
poms  having,  by  bonds  or  other  specialties,  bound  themselves 
ttl  their  heirs,  and  have  afterwards  died  seised  in  fee  simple 
rfiad  in  manors,  mossuages,  lands,  tenements,  and  hereditaments, 
<*  Ind  power  or  authority  to  dispose  of  or  charge  the  same  by 
^r  wills  or  testaments,  have,  to  the  defrauding  of  such  of  their 
^(^tm,  by  their  last  wUb  or  testamente  devised  the  same,  or 
^i<poied  thereof  in  such  manner  as  such  creditors  have  lost  their 
^  debts ;  "*  it  is  enacted  '<  that  all  wills  and  testaments,  limit- 


Judgment 


(a)  U  Vfli.  1. 

b)  6  Mad.  264. 
2  Atk.  172. 
9  Ym.  180. 


i 


o2 


e)  8  Atk.  056. 
)  3  Atk.  460. 
7  Ves.  499. 
7  Yea.  508.  n. 
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ations^  dispositions,  or  appointments  of  or  concemiDg  any 
manors/'  &c.  This  language  clearly  included  estates  over 
which  there  was  a  power  of  appointment.  At  the  time  then  of 
the  passing  of  the  11  Geo.  4.  &  1  Will.  4.  c  47.5  it  appeared  to 
be  clear  that  appointed  estates  were  liable  to  the  payment  of 
specialty  debts. 

Then  came  the[next  question.  Whether  appointed  estates  were 
liable  to  simple  contract  debts,  and  in  what  order  the  estates 
were  to  be  applied  in  payment  of  the  debts  ?  Certain  parts  of 
the  estates  were  clearly  liable  for  the  payment  of  all  debts. 
The  personal  estate  of  the  testator  was  firat  liable.  Appointed 
estates  were  not  properly  the  estate  of  the  testator ;  and  in  the 
case  referred  to  by  Mr.  Russell  {Baintan  v.  Ward)  (a),  the  per- 
sonal estate  which  had  been  appointed  by  the  testator  was  to  be 
applied  only  in  aid  of  the  general  personalty.  All  the  other 
personal  estate,  even  that  specifically  bequeathed,  must  be  re- 
sorted to  before  the  appointed  estate.  Assuming  then  that  the 
personalty  and  the  devised  real  estate  were  insufficient  for  the 
satisfaction  of  the  debts,  the  question  was,  whether,  under  Sir 
John  Komilly's  Act  (6),  appointed  real  estate  could  or  could  not 
be  made  liable  for  the  payment  of  simple  contract  debts  ?  On 
looking  at  the  language  of  that  act,  appointed  estates  appeared 
to  be  within  its  range.  The  language  was,  that  ^^  when  any 
person  shall  die  seised  of  or  entitled  to  any  estate  or  interest  in 
lands,"  &c  A  person  who  had  an  absolute  power  of  appoint- 
ment must  be  said  to  have,  or  be  entitled  to,  an  interest  in  the 
lands.  His  lordship,  therefore,  considered  that  this  appointed 
estate  was  liable  to  the  payment  of  simple  interest  debts. 

Lord  Justice  Knight  Bbuce  said,  that  it  had  for  a  long 
time  been  settled  law,  that  if  a  man  had  a  general  power  to  ap- 
point personal  estate,  and  appointed  it  by  will,  it  became  liable  to 
the  payment  of  his  debts.  Not  only  on  principle  and  reason,  but 
on  precedent  and  authority,  the  same  rule  applied  to  real  estate. 
As  to  the  order  of  application  where  such  a  power  was  executed 
by  will,  it  was  clear  that  the  resort  to  the  appointed  estates  was 
in  favour  of  creditors  only,  and  therefore  property  of  that  de- 
scription should  not  be  resorted  to  until  all  the  testator's  pro- 
perty, in  the  more  accurate  sense  of  the  word,  had  been  resorted 
to.  Specific  legatees  must  suffer  as  well  as  any  other  claimants, 
under  the  will  to  property  to  which  the  testator  was  entitled. 
The  question  remained  as  to  simple  contract  debts,  this  being 
real  estate.  Without  looking  strictly  into  Sir  John  Romilly's 
act,  if  that  act  had  done  nothing  more  than  to  declare  that  de- 


(a)  7  Ves*  503. «. 


(ft)  9&4WilL4.c«ia4« 
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vised  estates,  of  which  a  man  had  been  seised  in  fee,  should  be 
liable  to  simple  contract  debts,  hj  analogy  the  Court  would  be 
bound  to  r^ard  appointed  real  estate  as  liable. 
Solicitors,  Bjridger  ;  and  Collins. 


1853. 

' . ' 

Fleming 

V. 

Buchanan. 
Judgment, 


SCOTT  V.  STONE. 

A  N  administration  suit  had  been  instituted  in  the  court  of 
Vice-Chancellor  Stuart^  and  a  decree  obtained  in  it,  and  a  suit 
had  also  been  instituted  in  this  court  for  a  similar  purpose,  and 
a  decree  obtained. 

Mr.  W.  H.  Terrell  now  moved  that  proceedings  in  the  suit  in 
the  other  court  might  be  stayed,  claiming  priority  in  decree ; 
and  cited  Darner  v.  Portarlington  (a),  Ladbroke  v.  Blendens.  (b) 
Hie  Court  would  restrain  proceedings  before  decree,  and  why 
should  it  not  restrain  proceedings  before  another  vice-chan- 
cellor after  decree.  The  inconvenience  was  the  same  in  each 
case. 
Mr.  HaUett  opposed,  and  contended  that  one  vice-chancellor 

had  no  power  to  restrain  the  proceedings  in  the  court  of  another 

vice-chancellor  after  decree. 


Vice 
Chancellor 

KiNDEBSLET. 

•Tame  13. 

One  vice-chan- 
cellor cannot 
stay  proceed- 
ings in  the 
coart  of  an- 
other vice- 
chancellor, 
after  decree. 

ArgwBMJuU 


The  Vice-chancellor.  Suppose  a  notice  of  motion  was 
pending  before  Vice-Chancellor  Stuart  and  his  court  for  stay- 
ing proceedings  in  this  court.  There  might  be,  at  the  same 
nKxaent,  a  notice  of  motion  in  this  court  to  restrain  the  pro- 
ceedings before  Vice-Chancellor  Stuart;  and  suppose  that  each 
judge  made  an  order  restraining  the  proceedings  before  the 
other,  what  could  then  be  done  ?  Here  we  have  a  decree  in 
each  suit,  and  can  I  take  upon  myself  to  say  that  the  decree  in 
either  shall  not  go  on  ?  I  think  I  ought  to  request  that  an 
^P[dicatiou  may  be  made  to  the  Lords  Justices  or  Lord  Chan, 
cellor,  and  that  I  ought  to  abstain  from  making  any  order.  I 
should  suggest  that  it  should  be  done  without  any  further 
iK)tioe  of  motion,  and  that  the  Lords  Justices  or  Lord  Chaa« 
oellor  should  be  requested  to  hear  this  motion. 

Solicitors,  Mead;  and  Nichols  8f  ChrL 


Jtidgfutnt, 


(a)  2  Ph.  262. 


(i)  16  Jur.  851. 
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ViCB 

Chamceixor 

KlRDBMLBT. 

Where  one  of 
the  defendants 
dies,  after  re- 
ference to  the 
master,  a  sop- 
plefaiitotal  bin 
mtttt  be  filed 
to  bring  his 
representatiTt 
ibrfere  the 
Court 

iSfJfMMfllL 


Judgment 


HfiATH  V.  CflAl^MAN. 

1  HIS  was  an  administration  soit^  aniT  when  the  cause  was 
heard,  a  reference  was  made  to  the  master^  as  to  whether  all 
proper  parties  were  before  the  Court.  The  Master  had  re- 
ported that  one  of  the  defendants  (who  had  since  died)  was  a 
proper  party :  administration  had  been  duly  taken  out  to  the 
estate  of  the  deoeased,  and  a  statement  filed  to  that  effect. 

Mr.  Elderton^  now  moved,  on  the  part  of  the  plaintiff,  that 
the  administrator,  who  was  one  of  the  solicitors  in  the  cause, 
might,  on  the  further  hearing,  be  deemed  and  taken  a  defend- 
ant. There  was  no  express  direction  on  the  point  under  the 
new  Chancery  Acts  or  Orders. 

The  ViCE-CuANOELLOB.  According  to  the  old  practice)  a 
supplemental  bill  would  have  been  necessary,  a  short  answer 
could  then  be  put  in,  and  a  decree  taken  against  the  adminia- 
trator.  That  is  the  course  which  I  think  the  best  to  be  adopted 
on  the  present  occasion. 

Solicitor,  ApfUby. 


IiORDS 
JUSTICBS. 

JwM  21. 

Where  the 
amendments 
introduced  into 
any  part  of  a 
bill  exceed  two 
folios,  the  bill 
must  be  re- 
printed. 


STONE  r.  DAVIES. 

]\1  R.  M,  ARCHER  SBEE  applied  that  the  clerk  of  recoidi 
and  writs  might  be  difeiited  to  file  an  ametided  bill,  the  amend- 
ments of  which  had  been  inserted  in  the  interleaved  pages,  btit 
exceeded  two  folios.  By  the  8  th  sfectioii  of  the  15  &  16  Vict, 
c  86.  it  was  provided,  ^'  that  where,  according  to  th^  present 
t)ractice  of  the  said  coUrtj  an  amendment  of  a  bill  or  chlittl  may  be 
made  withotit  a  iiew  ^ngrt^ssment  thereof,  or  under  l^uch  Other  dr- 
cutnstances  as  shiill  be  prescribed  by  any  general  ord^  of  the 
Lord  Chancellor  in  that  behalf,  tt  bill  or  daitn  Iniiy  be  whtdly 
or  partially  amended  by  written  alterations  in  thli  printed  bill  of 
complaint  or  claim  so  to  be  filed  as  aforesidd."  The  7th  order  of 
7th  August,  18^^,  was  as  follows :  ^^  Where,  accor^g  to  the 
present  practice  of  the  Court,  an  amendment  of  a  bill  or  claim 
may  be  made  without  a  new  engrossment  thereof,  a  bill  or  claim 
may  be  amended  by  written  idterations  in  the  printed  bill  of 
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complaint  or  claim  so  to  be  filed,  and  by  additions  on  the  paper 
to  be  interleaved  therewith  according  to  the  directions  of 
Order  I." 

The  restriction  in  the  introduction  of  amendments  to  the  amount 
of  two  folios,  without  a  fresh  engrossment,  did  not  depend  upon 
any  general  order  of  the  Court,  but  had  been  adopted  merely 
for  the  purpose  of  preventing  the  record  from  being  defaced. 
l^he  object  of  the  practice  would  be  sufficiently  answered  in  the 
present  case,  as  the  amendments,  though  exceeding  two  folios, 
were  not  so  lengthy  as  to  prevent  their  being  legibly  written  in 
the  interleaved  pages.  The  cost  of  printing  the  original  bill 
had  been  151^  and  it  was  with  a  view  of  saving  the  expense  of 
a  reprint,  that  the  present  application  was  made. 

LoBD  Justice  Turner  said  that  the  old  practice  was  a 
Tery  reasonable  one,  and^  if  the  present  application  were  granted, 
it  would  impose  upon  the  Court  the  duty  of  examining  the 
length  of  the  amendments  in  each  particular  case*  There  was 
no  authority  to  give  the  direction  asked,  and  the  application 
most  therefore  be  refused. 

Lord  Justice  KyiaHx  Bkuce  concurred. 

Solicitors,  Sudlows^  Torr  jf  Co, 
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T 

Stone      • 

V, 
DATtSS. 

SiaietMnt, 


JmdpMM. 


-♦»- 


Rfi  GOODFELLdW. 

iVlB.  FERRARS  appeared  for  the  petition,  which  prayed  for 
tbe  appointment  of  a  special  guardian  to  the  two  infant  peii- 
^en,  who  were  necessary  parties  to  a  special  case  to  be 
<Wed  for  the  opinion  of  the  Court,  under  Sir  George  Turner's 
Aet(a) 

TftB  Vice-Chancellor  said,  the  proper  courae  was  to  ap- 
ply bj  motion^  withotit  any  petition ;  and  he  should  object  to  hcar- 
flf  such  an  application  oti  petition.  But  as  the  affidavits  were 
^  ready,  he  would  hear  the  case,  and  make  the  order  as  upon 
>  motion. 

Bdlifsitors,  Sweeting  If  Byrne. 


Vice 

Chancellor 

Wood. 

June  24. 

Application  for 
appointmeDt  of 
special  guar- 
dians to  in- 
fants, for  the 
purpose  of  a 
special  case, 
should  be  by 
motion,  and 
not  by  petition. 

Judgment. 


(a)  18&l4yict.c.  85. 
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Vice  SPURRELL  v.  SPURRELL. 

;hancellob 
Wood.  rN 

April  IS,  &  23.  OARAH  SPURRELL,  by  her  will,  dated  the  12th  of  Oc- 
Testatrix, hav-  tober,  1812,  devised  as  follows:  —  "It  is  my  wish  and  desire 
broth^^nd  ^^^  ^7  T^othcT,  Elizabeth  Spurrell,  to  have  all  and  every  my 
Bisters,  of  whom  property  whatsoever,  to  hold  and  enjoy  during  her  life;  and  at 
atthe^date of  ^^^  death,  not  exceeding  twelve  months  after,  first  that  Emia 
her  will,  gave  Rose  Spurrell  has,  by  the  executors  in  trust,  kept  for  her  200/. 
tober  motber  to  be  given  her  at  the  age  of  twenty-four  years;  and  then  the 
^fL^  **d^  th  '^^^^^^^  ^^  ™y  property  to  be  equally  divided  between  my  sur- 
to  be  equally  viving  brothers  and  sisters,  share  and  share  alike." 
divided  be-  fJ^^^    testatrix  died  on  the  27th  of  June,  1852,  having  survived 

tweenber  i  i    i      i  -»-i  »  »  o 

'*  surviviDg  her  mother  and  the  legatee  Emla  Rose  Spurrell. 
sistws."  *TTie        ^^^  sister  of  the  testatrix  had  died  before  the  date  of  the  will, 

six  brotbers  and  at  that  date,  and  also  at  the  date  of  the  death  of  the  testa- 

Burvil^  tbe  trix's  mother,  there  were  six  brothers  and  sisters  living,  of  whom 

teoant  for  life,  fQiy.  jied  in  the  lifetime  of  the  testatrix.     The  plaintiff  was  the 

them  died  be-  SOU  of  one  of  the  brothers  who  so  died,  and  claimed  that  fonr- 

fore  ^^^  sixths  of  the  testatrix's  property  was  undisposed  of  by  her  will, 

that  tbe  bro^  and  that  he  was  entitled  to  come  in  as  one  of  the  next  of  kin. 

who  iwc*^ve  ^^®  defendants,  the  surviving  brother  and  sister,  demurred  to 

at  the  death  of   the  bill. 

tooklS^ole       ^^"  ^^^^  ^^^  Mr.  Sidebottam,  in  support  of  the  demurrer. 

fund.  The  death   of  the  testatrix  is  the  period  for  ascertaining  the 

Argument  brothers  and  sisters  who  are  to  take  under  the  will.  But  if  not, 
if  any  other  period  is  fixed  to  which  the  survivorsliip  refers,  still 
the  gift  is  to  a  class,  and  those  who  represent  the  class  at  the 
]>criod  of  distribution  of  the  fund  will  take  the  whole.  In 
Viner  v.  Francis  (a)  the  gift  was  to  "  the  children  of  my  late 
sister,"  and  it  was  held  to  be  a  gift  to  those  children  living  at 
the  death  of  the  testator.  Martin  v.  Wilson  (b)  is  distinguish- 
able ;  but  even  if  not,  that  case  as  well  as  Viner  v.  Francis  was 
before  the  Lord  Chancellor  in  Shuttleworth  v.  Greaves  (c),  and 
he  decided  in  favour  of  the  latter  case.  Doe  v.  Sheffield  (d)  is 
not  a  very  satisfactory  decision.  Lee  v.  Pain  (e)  is  precisely  in 
point.  There  there  was  a  gift  to  B.  for  life,  with  remainder  to 
the  children  of  B.  living  at  his  decease,  equally  between  them. 
B.  died  in  the  lifetime  of  the  testatrix,  leaving  three  children, 
one  of  whom  afterwards  died  in  the  lifetime  of  the  testatrix. 
And  it  was  held  that  the  children  living  at  the  time  of  the  death 
of  their  father  did  not  take  as  personcB  designat(B  ;  and  that  the 

(a)  2  Cox,  190.  (d)  18  East^  527. 

(h)  3  Bro.  C.  C.  324.  {e)  4  Hare,  250. 

(c)  4  M.  &  C.  35. 
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children  who  survived  the  testatrix  took  as  a  class,  and  that  there 
was,  therefore^  no  lapse.  Doe  d.  Long  v.  Prigg  (a)  is  to  the 
same  effect  In  that  case  the  devise  was  to  A.  for  life,  with  re- 
mainder to  the  **  surviving  children  of  W.  J.  and  J.  W.and  their 
heirs  for  ever;"  and  the  Court  held  that  the  word  surviving  re- 
ferred to  the  testator's  death,  and  not  that  of  the  tenant  for  life. 
The  decision  in  Wordsworth  v.  Wood  (b)  was  rested  mainly  on 
the  word  ^*  then,"  and  is  not,  therefore,  an  authority  bearing 
upon  the  present  case.  Taylor  v.  Beverley  (c)  shows  that  sur- 
viving cannot  refer  to  the  date  of  the  will. 

Mr.  Rolt  and  Mr.  Baggalay   for   the  plaintiff.     The  word 
"  surviving  **  refers  to  the  brothers  and  sisters,  who  were  sur- 
viving when  the  testatrix   made   her  will.      In  Neathway  v. 
Reed  (d)  Lord  Justice  Knight  Bruce  clearly  intimates  that  such 
would  have  been  his  opinion,  if  it  had  appeared  in  that  case 
that  one  of  the  parties  had  died  before  the  date  of  the  will.    But 
if  that  is  not  the  meaning,  the  word  must  be  referred  to  those 
who  were  surviving  at  the  date  of  the  death  of  the  tenant  for 
life;  and  the  l^acies given  to  the  brothers  and  sisters  who  were 
then  surviving,  but  died  before  the  testatrix,  would  lapse ;  Allen 
V.  Callow  («r),    Ackerman    v.    Burrows  (/),     Wordsworth    v. 
Wood.  Of) 
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Spurreix 

V. 
SpURR£LL. 

Argument^ 


The  yiCE*CHANCELLOB  this  day  gave  judgment. 

After  stating  the  facts,  he  said  two  points  were  raised  on 
the  part  of  the  defendant,  first,  that  ^^  surviving  brothers  and 
siflten  "  meant  surviving  at  the  death  of  the  testatrix ;  secondly, 
if  that  was  not  the  meaning,  that  the  gift  was  to  a  class,  and 
that  the  survivors  of  that  class  at  the  period  of  distribution 
would  be  entitled  to  the  whole.     He  was  of  opinion  that  the 
defendant  must  succeed  on  the  first  ground,  and,  therefore,  it 
hecame  unnecessary  to  consider  the  second.     Two  constructions 
were  suggested  favourable  to  the  plaintiff;   first,  that  *^sur- 
Tiying"  meant  surviving  at  the  date  of  the  will ;  and  that  the 
testatrix  spoke  of  her  brothers  and  sisters  then  living,  as  her 
"wrviving  brothers  and  sisters,"  because  one  had  then  already 
^W.    Secondly,  that  if  surviving  did  not  refer  to  the  date  of 
the  will,  it  referred  to  the  period  of  the  death  of  the  tenant  for  Kfe, 
^that  the  brothers  and  sisters  then  alive  would  take  as  if  men- 
tioned m  the  will  by  name.  The  first  construction  contended  for  by 
theplabtiff — that  the  word  '*  surviving  "  referred  to  the  previous 


Judgment 
AprU^S, 


[a)  S  B.  &  C.  231. 
(6)  4  M.  &  C.  641. 
le)  1  CoR  108. 
[d)  17  Jur.  169. 


(e)  3  Ves.  294. 
(jO  3  Vo«.  &  B.  64. 
(g)  4U.Bc  C.  641. 
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V, 

Spubrbll* 


death  of  one  of  the  testatrix's  sisters^  was  not  a  natural  one. 
All  wills  contemplated  future  disttibutiouj  and  did  not  refer  to 
past  events.  Such  a  construction  would  be  giving  the  sentenoe 
the  same  legal  effect  as  if  the  word  ^^  surviring  "  were  omitted 
altogether.  In  Taylor  t.  Beverley  (a)  the  same  argument 
might  hare  been  used,  and  Yice-Chancellor  Knight  Bruce  ob^ 
serves  upon  it  in  his  judgment  sufficientlj  to  show  that  the  point 
had  not  escaped  his  notice^  And  in  Neathway  v.  Reed  (b), 
although  the  same  learned  judge  said^  that  assuming,  for  the 
purposes  of  argument,  that  there  had  been  another  child,  who 
had  died  before  the  date  of  the  testator's  will,  that  although 
'^  most  certainly  it  adds  to  the  plauslbilit j  of  the  argument,  jet 
it  leaves  it  in  my  mind  a  matter  of  very  considerable  doubt,  too 
doubtful  to  agree  to  disturb  the  decision  of  the  Court  below. 
But  in  the  former  case  of  Taylor  v.  Beverley  (c)  the  same 
learned  judge  had  himself  rejected  this  argument. 

Then  the  period  referred  to  not  being  that  of  the  date  of  the 
will,  was  it  the  date  of  the  death  of  the  tenant  for  life  ?  The 
Courts  had  of  late  continually  decided,  as  in  Neathwayy,  Reed  {d), 
that  where  there  was  a  tenancy  for  life  created  with  a  gift  over, 
ooupled  with  words  of  survivorship,  and  the  tenant  for  life  sur** 
vived  the  testator,  that  the  death  of  the  tenant  for  life  wlis  ike 
period  at  which  those  who  were  to  take  must  be  ascertained. 

In  Crippe  v»  fFolcott(e)  it  was  laid  down  that  words  of 
survivorship  are  to  be  referred  to  the  period  of  division  and 
enjoyment,  unless  there  be  special  intent  to  the  contrary.  It 
had  been  said  that  that  was  a  bold  decision^  but  several  caaes 
had  before  taken  a  similar  view.  The  whole  of  the  will  mtist 
be  looked  at,  and  the  intention  collected  from  it  Then,  intlie 
present  case^  was  it  intended  that  all  the  parties  should  take  a 
gift,  so  as  to  create  a  lapse  of  the  shares  of  those  who  died 
before  the  testatrix,  or  did  those  only  take  who  were  alive  at 
the  period  of  distribution  ?  Independent  of  any  technical  rule, 
tlie  testatrix  must  be  taken  to  have  contemplated  that  the 
events  would  follow  the  order  in  which  she  had  given  her  pro- 
perty ;  and  that  her  mother  would  die  before  her  brothers  and 
sisters ;  and  that  those  who  were  living  when  the  fund  came  to 
be  divided  should  have  the  fund ;  Daniell  v.  DafiielL  {f)  Taking 
diat  tiew  of  the  case  it  was  not  necessary  to  go  into  the  ib^gti- 
mentd  as  to  the  gift  being  a  gift  to  a  class.  Had  the  wotik 
been  to  th^  brothers  and  sisters  by  name^  or  the  stthritt»M  of 
them,  his  decision  would  have  been  the  same.     He  did  not  find 
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that  aaj  otae  has  heeh  decided  where  there  was  a  gift  of  real  1853. 

eMiite  iQ  a  perton  for  life^  and  after  his  death  to  his  eldest  son ;  spubbell 

but  he  eonsidered  that  in  such  a  case  the  eldest  son  at  the  death  <;• 
of  tenant  for  life  would  take. 


The  demurred  must  be  allowed 

Hid  HoNOB  suggested  that  the  demurrer  should  be  with- 
drawn^ and  that  a  declaration  should  be  made,  treating  the 
ease  as  baring  oome  on  on  motion  for  decree,  which  was  assented 
to^  and  a  decree  made  accordingly. 

Sdicitor,  Chas,  Blake. 


Jydgment, 


^-^^  V'  DAY.  Chancellor 

•f^  KiNDERSLET. 

David  hermitage  day,  by  his  win  dated  the  29th  •^««««  2  &  3. 

of  June,  1842i  inttr  aliUi  gave  all  his  freehold,  copyhold,  and  ^|J?*^*if-^ 

leasehold  messui^es,  tenetnentd/knd  hereditaments,  and  all  the  estates,  &c  to 

residue  of  his  personal  estate  and  effects  whatsoever,  to  his  wife  S!??**  ^ 

•\K  A  -t^  ji   1  •  trust  to  pay 

Mary  Anne  Day,  and  his  sons  T.  H.  Day,  James  Day,  and  the  annual  pro- 
the  Bet.  J*  D.  Day,  their  executors,  administrators,  and  as-  ^J^^for  her 
ngnsy  upon  trust  to  pay  the  annual  proceeds  thereof  to  his  wife  life,  and  after 
for  life,  and,  after  her  decease,  upon  trust  for  sale  and  con-  |^u  ^a^o^- 
versian  and  to  stand  possessed  of  his  said  residuary  estate,  as  to  ▼ert  the  same, 
one-^erenth,  in  tarust  for  the  said  testator's  son  Edward  Day  ab-  ^rti^^fund, 
solutely ;  and  as  to  one  other  seventh,  in  trust  for  John  David  Day,  P^  of  the  pro- 
abiolateiy ;  and  as  to  one  other  seventh,  m  trust  for  such  children  purchase  of  an 
of  the  said  testator's  deceased  son  David  John  Day,  as  being  sons,  ^^'^"f?-  ^^^  ^ 
should  attain  twenty-one,  or  being  daughters,  should  attain  The  will  con- 
that  age  or  marry ;  and  as  to  one  other  seventh  part  or  share  ^T^inrt" 
thereof^  upon  trust  to  lay  out  and  invest  the  same  in  a  Government  anticipation, 
aanuity,  for  the  life  of  his  son  Charles  Day ;  and  upon  further  over^inhe^^"^ 
trust  to  pay  such  annuity,  when  and  as  the  same  should  become  ^^^°^  ?^  ^''' 
payable,  not  by  anticipation,  to  him  his  said  son  Charles  Day,  bankrupforin- 
for  his  life,  for  his  own  use  ;  but  he  declared,  that  in  case  his  ^1^^°^  ^^ 

-  _.  ,  ,  ,  doing  any  act 

ion  Charles  Day  should  have  assigned,  incumbered,  or  in  any  to  assign  or 
manner  disposed  of  or  anticipated,  or  should  at  any  time  or  ^nuUy^either 
times  thereafter  assign^  incumber,  or  in  any  manner  dispose  of  before  or  aAer 
or  anticipate,  the  said  annuity  so  to  be  purchased  as  aforesaid,  d^.*^C.Vur- 
or  any  part  thereof,  or  in  case  his  said  son  Charles  Day  should  ▼ived  the  testa- 
at  any  time  or  times  thereafter,  either  before  or  after  the  the  lifetime  of 
testator's  death,  become  bankrupt,  or  take  the  benefit  of  any  ft?  ^^^  ^^^ 

'  ^  ^    hfe,  without 

having  done 
t&7  of  tlM  letf  irhldn  were  to  bperate  in  defeasance  of  hls'estate. — Jtfe&f,  that  the  representatlTef 
ofC.wei««tttttedtofheftuid. 
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act  of  Parliament  for  the  relief  of  insolvent  debtors,  or  do  or 
cause  to  be  done  any  other  act  which  could,  should,  or  might 
affect  or  incumber  the  said  annuity,  then  and  in  any  or  either 
of  the  said  cases  he  declared  and  directed,  that  his  trustees  for 
the  time  being  of  that  his  will  should  hold,  and  stand  possessed 
of,  the  said  annuity,  upon  trust  for  them  the  said  H.  J.  Day, 
J.  Day,  and  J.  David  Day,  for  their  own  use  and  benefit,  and 
as  to  the  remaining  one-seventh  to  Penelope  Newton  for  her 
separate  use.  Charles  Day  survived  the  testator,  and  died  on 
the  23rd  of  January,  1844,  never  having  done  any  of  the  acts 
which,  according  to  the  limitations  of  the  will,  were  to  operate 
as  a  defeasance  of  his  interest.  The  widow  died  on  the  26th  of 
February,  1852,  and  it  then  became  a  question,  whether  the 
next  of  kin  of  the  testator,  or  the  personal  representative  of 
Charles  Day,  were  entitled  to  the  one-seventh  share,  of  the 
residuary  estate  so  directed,  to  be  laid  out  in  a  purchase^  of  a 
government  annuity  for  him. 

A  special  case  under  Sir  George  Turner's  act  (a),  was  ac- 
cordingly presented  for  the  opinion  of  the  Court. 

Mr.  Bevir,  appeared  for  the  three  sons  of  the  testator,  to 
whom  the  share  stood  limited  in  the  event  of  Charles  Day 
assigning,  or  incumbering  his  share,  or  becoming  bankrupt  or 
insolvent.  [^The  Vice-chancellor.  I  think  it  is  quite  dear  that 
they  are  not  entitled.] 

Mr.  Hobhousey  for  the  personal  representatives  of  Charles 
Day.  The  gift  to  Charles  was  a  vested  interest,  and  did  not 
depend  on  his  surviving  until  the  time  of  sale.  Votes  v. 
Comptan  {b)  was  similar  to  the  present  case ;  so  were  Barnes  v. 
Rowley  (c),  Bayley  v.  Bishop  (d),  Dawson  v.  Killet  (c),  and 
Palmer  v.  CrawfurcL  {f) 

Mr.  Woodhousey  appeared  for  the  residuary  legatees,  and  con- 
tended that,  as  there  was  no  gift  to  Charles  Day,  but  to  the 
trustees,  it  never  vested.  Carr  v.  Ingleby{g)y  Humble  v. 
Shore.  (Ji) 

Mr.  Smythe  for  the  next  of  kin  of  the  testator.  The  annuity 
in  the  present  case  is  distinguishable  from  any  in  the  cases 
cited  on  the  other  side.  This  annuity  is  only  payable  to  him 
in  the  event  of  his  surviving  his  mother^  and  was  intended 
to  be  a  personal  provision  for  him  after  his  mother's  death. 
The  testator^expressly  avoided,  giving  any  property  to  Charley 
during  his  mother's  life.  To  hold  otherwise  would  have  the 
efiect  of  giving  the  property  to  his  creditors,  which  the  testator 


(a)  18  &  14  Vict.  c.  35. 
(h)  2  P.  Wms,  809. 
(c)  3  Vea.  305. 
(rf)  9  Ves.  6. 


(tf)  1  Bro.  C.  C.  119. 

8  Swanst.  482. 
[g)  1  De  G.  &  S.  362. 
rX)  7  Hare,  247., 


THE  EQUITT  REPORTS. 

intended  to  avoid.  [  The  Vice-  Chancellor.  The  case  is  doubt- 
less, quite  different  from  those  cited,  in  that  here,  the  testator 
wished  it,  to  be  merely  a  personal  benefit :  in  that  respect  it  is 
quite  new.] 

Mr.  Smythe^  cited  Barton  y.  Cooke,  (a) 
Mr.  Hobhouse,  in  reply.     With  regard  to  the  argument,  that 
a  devise  to  a  trustee,  on  trust  to  purchase  an  annuity,  in  favour 
of  a  person  named  in  the  will,  not  being  a  gift  to  that  person, 
Bayley  v.  Bishop  is  a  sufficient  answer  to  that.     Then  Mr. 
Smythe^g  argument,  of  the  annuity  being  intended,  to  be  a  mere 
personal  benefit,  proves  too  much,  as  that  would  go  to  show 
that  gifts,  which  decidedly  vest  absolutely,  in  the  person  named, 
are  merely  intended  for  his  personal  benefit,  and  would  not 
pass  to  his  representatives.     The  only  question  here  is,  how- 
ever, when  did  the  right  really  vest?     Now  it  must  at  all 
events  have  vested,  at  the  death  of  the  tenant  for  life.     And 
supposing  Charles,  to  have  outlived  his  mother,  the  arguments 
on  the  other  side  would  have  applied,  just  as  much  as  they 
do  now.     Or  test  it  in  this  way,  suppose  that  before  the  death 
of  the  tenant  for  life,  Charles  Day  had  become  bankrupt,  can 
any  one  doubt,  that  the  gift  over  would   have  taken  effect  ? 
The  words  used  by  the  testator,  were  the  ordinary  words  of 
gift,  and  the  cases  show,  that  they  are  sufficient,  to  vest  the 
gift  in  the  annuitant.     It  was  a  vested  interest,  subject  to  be 
divested,  on  the  happening  of  certain  events. 
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The  Vice-Chancellor.     The  case  I  have  now  to  decide 
id  quite  a  new  case,  there  being  no  authority,  I  believe,  appli- 
^^Ue  to  it  in  specie.     I  must,  to  the  best  of  my  judgment,  draw 
'^y  conclusion  from  the  principles,  which  appear  to  be  esta- 
blished by  the  cases.     These  are,  to  a  certain  extent  the  same ; 
^tit  they  differ,  in  one  very  material  point,  one  on  which  the 
^tvument  turned.     The  testator,  after   giving   his  residuary, 
^''^^,  and  personal  estate  to  trustees,  and  directing  the  income  to 
^^  paid  to  Mary  Anne  Day  for  her  life,  directs  that,  after  her 
decease,  the  whole  of  her  property  should  be  converted  and 
^^vided  into  seven  shares,  six-sevenths  of  which  are  given  to 
individuals  not  material  to  consider,  whose  shares,  at  all  events, 
^ere  vested,  notwithstanding  that  any  of  those  parties  should 
ViAve  died  before  the  tenant  for  life.     Then  came  a  trust  to 
invest  one-eeventh  in  a  government  annuity  for  the  life  of  his 
Bon  Charles  Day.     So  far  there  was  no  gift  to  him  ;  and  then 
comes  a  declaration,  that  in  case  Charles  Day  should  have 
itsngnedi  &c.  (the  same  words  which  were  used  in  the  gifts), 


Judgment, 
June3n 


(ii)  5  Ves,  417. 
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18591         then  in  trust  for  thr^e  others  of  the  testator's  sons.     It  seems 
j)^Y  that  Charles  Day  survived  the  testator,  but  died  in  the  lifetime 

V.  of  the  tenant  for  life,  without  having  either  disposed  of,  antici- 

Jmimammt      P**^>  assigned,  or  incumbered  the  annuity,  or  become  bank- 
rupt or  insolvent,  or  done  any  act  to  incumber  it,  ov  any  one 
of  those  things  upon  the  doing  of  which  the  testator  expresses 
his  intention  that  the  annuity  shall  go  over  to  the  other  sobs. 
Under  these  circumstances,  the  tenant  for  life  having  died,  and 
that  one-seventh  having  to  be  disposed  of,  there  are  four  classes 
of  claimants.     First,  the  three  sons  to  whom  there  is  a  gift 
over  in  the  event  of  Charles  Day  assigning,  incumbering,  c^ 
disposing  of  the  annuity,  or  becoming  bankrupt  or  insolvent. 
Now,  having  heard  counsel  for  that  class,  I  ezpiessed  my 
opinion  that  they  could  have  no  claim,  because,  by  express  terms 
(MP  limitations,  it  is  only  to  take  effect  in  the  event  of  Charles 
Day  doing  some  one  or  other  of  those  acts ;  and  if  no  such  act 
is  done  by  Charles  Day  they  cannot  claim,  and  that  ajqiears  te 
me  to  exclude  them  in  the  events  which  have  happened.     The 
second  class  consists  of  parties  to  whom  the  other  six-sevenths 
were  given.     Now  it  does  not  at  all  follow,  because  of  the 
fidlure  of  one  gift,  that  those  to  whom  one-seventh  is  gives 
should  take  a  sixth.     It  may  be  that  the  gift  fails,  and  is  undis- 
posed of,  but  that  never  can  increase  the  share  of  those  to 
whom  only  one-seventh  is  given:  it  appears  to  me,  therefore, 
that  this  class  is  necessarily  and  clearly  excluded.     The  diffi- 
culty arises  upon  the  other  two  classes,  one  being  the  repre- 
sentatives of  Charles  Day  himself,  and  the  other  the  aezt  of 
kin  of  the  testator,  which,  of  course,  if  the  gift  to  Charles  Day 
does  not  take  effect,  would  be  the  class  entitled.     I  have  to 
consider,  therefore,  whether  this  gift  took  effect  in  favour  of 
Charles  Day  in  the  events  which  have  happened,  or  whether 
the  one-seventh  is  undisposed  of  and  goes  to  the  next  of  kin. 
Now  the  cases  have  clearly  determined,  and  Mr.  Smyths  adr 
mitted  it  very  fairly,  and  of  those  cases  I  need  only  mention 
Bayl^  V.  Bishop  (a),  which  comes  nearest  to  this  on  the  point, 
of  there  being  a  gift  of  a  certain  sum  (there  being  no  diffisrence 
whether  it  be  a  share  of  the  residue  or  not),  that  if  the  pror 
perty  is  given  to  trustees  upon  trust  to  pay  the  income  to  the 
tenant  for  life,  and  after  his  death  there  is  a  direction  to  invest 
and  lay  out  the  same  in  the  purchase  of  an  annuity  for  the  life 
of  A.  B.,  and  a  direction  to  pay  the  annuity  to  A.  B*  daring 
his  life,  A.  B.,  if  he  survives  the  tenant  for  life,  has  a  right  to 
say,  ^'  Do  not  lay  it  out,  give  me  the  sum  itself; "  and,  even  more 

(a)  9  Ves.  6. 
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than  thftly  even*  if  the  annuitant  should  die  in  the  lifetime  of        1853. 
the  tenant  for  life,  his  representatives  are  entitled  to  ask  for  the      ^~^^ 
funds  out  of  the  assets  in  specie.     Therefore  these  cases  establish         _r. 
this  priacipley  that  in  such  a  case,  notwithstanding  the  direction 
to  lay  the  money  out  in  the  purchase  of  an  annuity  for  the  life  of 
the  party,  and  notwithstanding  there  is  no  gift  of  the  fund,  but  a 
direction  to  pay  the  annuity  which  is  purchased  for  the  an- 
nuitant, it  becomes  in  that  case  a  vested  interest  in  the  party  to 
whom  the  annuity  is  directed  to  be  paid ;  and  he,  if  he  survived 
the  tenant  for  life,  and  his  representative,  if  he  died  first,  would 
be  entitled  to  it.    The  case  is  the  same  as  a  gift  of  5007.  to 
A.  B.  on  the  death  of  the  tenant  for  life,  which  becomes  a 
vested  interest  in  A.  B.     If  that  were  all,  in  this  case  there 
would  be  no  doubt ;  but  the  difficulty  here  is,  that  the  testator, 
by  reason,  as  I  think  it  may  reasonably  be  imagined,  of  mis- 
trusting the  prudence  of  his  son  Charles  Day,  not  only  directs 
one-eeventh  to  be  laid  out  in  the  purchase  of  an  annuity  for  the 
life  of  Charles  Day,  but  further  directs  that  it  shall  be  only 
pud  to  him  as  it  becomes  payable,  and  not  by  anticipation. 
He  expresses  his  desire  that  Charles  Day  shall  not  be  entitled 
by  anticipation  to  deprive  himself  of  the  benefit  during  his  life, 
but  to  receive  de  anno  in  annum  the  instalments  of  the  annuity 
as  they  should  arise,  and  that  quite  irrespective  of  the  gift 
OYer.     Now,  without  adverting  to  the  gift  over,  one  question 
is,  whether  the  expression  of  that  intention  varies  the  case  from 
what  it  would  have  been  without  the  expression  of  that  inten- 
tion.    Assuming  it  was  for  his  own  personal  use,  does  that 
vary  the  case  in  principle  from  the  cases  which  I  have  already 
adv^led  to?     Supposing  he  survived  the  tenant  for  life,  and 
the  annuity  had  been  bought,  would  it  have  prevented  his 
aligning  it  the  next  day,  and  would  not  his  assignment  to  a 
piuchaaer  have  conveyed  an  absolute  title?     I  apprehend  it 
would.     It  is  true  that,  in  the  case  of  a  female,  a  clause  of 
anticipation  may  be  superadded,  but  it  is  unknown  to  the  law 
that  it  oan  be  done  in  case  of  a  male ;  he  has  a  right  to  assign 
and  make  a  good  title  to  it,  even  before  it  falls  into  possession. 
If,  then,  there  had  been  here  no  limitation  over  in  the  event  of 
Charles  Day  assigning  or  incumbering  the  annuity,  I  should  be 
clearly  of  opinion  that  the  expression  of  intention  that  there 
should  be  no  assignment,  even  a  precise  prohibition,  would  not 
have  prevented  tlie  case  from  falling  within  the  principle  of 
Bayley  y  Bishop  and  the  other  cases.     What  remains  for  con^- 
sideration  is,  what  is  the  effect  of  the  gift  over,  in  the  event  of 
an  assignment  or  bankruptcy  ?     The  testator  contemplated  this, 
that  Charles  Day  might  become  bankrupt  or  insolvent  even  in 
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1853.  his  the  testator's  lifetime,  and  such  bankruptcy  or  insolvency 
would  make  the  seventh  share,  or  the  annuity  to  be  bought 
with  it,  pass  to  the  assignees,  and  so  not  come  to  the  hands  of 
Charles  Day,  and  in  that  event  he  means  the  gifts  to  be  to  the 
other  three  sons.  It  appears  to  me  also,  from  the  language  he 
uses,  that  he  contemplated  that,  in  the  life  of  the  testator, 
Charles  might  have  assigned.  And  no  doubt  a  man  may  ex- 
ecute a  deed  by  which  he  agrees  to  assign  over  to  another,  in 
consideration  of  a  sum  of  money,  all  the  benefit  derived  under 
a  will. 

Whether  the  assignment  would  be  valid  or  not,  it  is  not  ne- 
cessary here  to  discuss,  as,  at  any  rate,  he  might  do  some  act  in 
the  lifetime  of  the  testator  and  the  tenant  for  life,  which  would 
deprive  him  of  the  property  and  vest  it  in  some  other  person 
claiming  under  him.  It  was  for  this  reason  that  the  testator 
introduced  the  limitations,  and  expressed  a  declaration,  that,  in 
case  he  should  have  assigned,  &c.,  it  should  go  over. 

Mr.  Hobhause  suggested  a  material  case.  Suppose  that  in  the 
testator's  lifetime,  or  after  his  death  in  the  lifetime  of  the 
tenant  for  life,  Charles  Day  became  bankrupt,  could  there  be 
a  doubt,  on  the  construction  of  the  will,  that  the  three  sons 
would  have  been  entitled  to  the  one-seventh  share  ?  Clearly 
not:  indeed,  the  testator  expressed  in  terms  that,  if  before 
Charles  Day  knew  what  was  given  to  him  by  the  will,  he  be- 
came bankrupt,  that  then  the  three  sons  should  be  entitled  to 
an  absolute  vested  interest  on  the  death  of  the  tenant  for  life. 
How  then  is  it  with  regard  to  Charles  Day's  representatives, 
or  what  was  he  entitled  to,  after  the  death  of  the  testator? 
How  am  I  to  look  at  this  limitation  for  the  purpose  of  de- 
termining his  interest?  This  one-seventh  share  was  given, 
after  the  death  of  the  tenant  for  life,  to  be  laid  out  by  the  trus- 
tees in  the  purchase  of  a  government  annuity  for  his  life^  and 
paid  to  him.  If  there  were  nothing  more,  it  was  by  no  means 
essential  that  he  should  survive  the  tenant  for  life ;  but  it  was 
a  vested  interest,  subject  to  be  defeated,  by  the  limitation  over 
in  certain  events. 

Then  comes  the  question,  whether  the  clause  against  anti- 
cipation, and  the  gift  over  in  such  event,  is  to  be  treated  as 
amounting  to  an  express  condition,  that  the  gift  is  not  to  take 
effect  at  all  unless  the  party  survive  the  tenant  for  life. 

It  does  not  appear  to  me,  that  I  can  consider  the  terms,  ex- 
pressive of  a  necessity,  to  preserve  the  share,  for  the  mere  per- 
sonal benefit  of  Charles  Day.  To  hold  that  would>  I  think, 
aifect  the  principle,  that  a  direction  to[invest  in  the  purchase  of 
an  annuity  only  makes  it  imperative  for  the  person  to  survive 
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the  period  at  which,  if  vested,  the  vesting  must  take  place.     I         1853. 
think,  therefore,  that  the  gift  takes  effect,  notwithstanding  the  d^^ 

death  of  Charles  Day,  before  that  of  the  tenant  for  life ;  and  in-  v. 

asmuch  as  he  was  never  bankrupt  or  insolvent,  the  repre-       judammt 
sentatives  of  Charles  Day  are  entitled  to  the  one-seventh  share, 
which  is  now  in  question.    Let  all  parties  have  their  costs  out 
dT  the  one-seventh  share. 

Solicitors^  Morris,  Stone  8f  Townson;  and  Tatham,  Upton 
If  Co. 


The  liORDS 
BOYS  V.  BRADLEY.  Justices. 

April  23.  &  25. 

By  his  will,  dated  the  13th  July,  1816,  George  Sayer,  C.  B.5  j^^^^'^^^ 

then  a  commodore  in  the  royal  navy,  after  certain  specific  and  rected  that 

pecuniary  legacies,  directed  all  the  rest  of  his  property  to  be  ^^^^^  ^^' 

invested  in  consols,  in  the  names  of  his  two  brothers  and  his  should  he  ac- 

then  nnmarried  sisters,  for  them  and  their  executors  to  stand  a^H^a^f  °^ 

possessed  of  in  trust  to  pay  three-fourth  parts  of  the  dividends  twenty-one 

equally  among  such  of  his  six  younger  sisters  and  two  brothers  J^aS,  and^at" 

as  might  be  living  at  the  time  each  dividend  became  due,  and  the  termination 

to  pay  the  remaining  one-fourth  part  of  the  said  interest  ex-  should  become 

dudyely  for  the  education  and  maintenance  of  the  children  of  liJ'^P^?^®^^  ^^ 

bis  brothers  and  sisters,  in  as  many  equal  shares  as  there  might  nearest  of  kin 

be  of  the  said  children  living  on  the  day  each  dividend  became  JJe^mX^ine 

due,  whether  bom  before  or  after  the  testator's  death :  after  in  preference 

providing  that  the  shares  of  the  married  women  should  be  for  {fn^  uj^™  the 

their  separate  use,  the  testator  proceeded  as  follows: — '^At  condition  of 

the  death  of  the  last  survivor  of  my  said  eight  brothers  and  thei^f^assum- 

bsten^  three-fourth  parts  of  the  interest  of  the  capital  sum  then  ">«  ^^F^'.^, 

ttan^ng  in  the  books  of  the  Bank  of  England  in  virtue  of  this  not  of  that  sur- 

my  will,  shall  thenceforward  be  paid  half-yearly,  share  and  share  "^®»  *°^  .^** 

alike,  unto  and  amongst  such  of  my  above  nephews  and  nieces  of  the  said 

as  may  be  living  on  the  day  such  dividend  respectively  becomes  ghSI^  bear  the 

due  at  the  Bank ;  and  the  remaining  fourth  part  of  the  said  in-  arms  which 

terest  shall  be  paid  share  and  share  alike  unto  such  of  their  ^lassignedto 

children,  whether  born  before  or  after  my  death,  as  may  be  ^»™»  '^^  default 

whereof  the 

living  on  the  day  each  dividend  respectively  becomes  due  at  the  next  in  lawful 
Bank.     The  proportions  of  the  said  interest  to  my  nieces  and  •'"^cession.  w»d 

r     r  ^  J  Buccewively 

to  their  daughters,  at  whatever  time  any  of  them  may  be  mar-  the  heir  or 
ried,  shall  not  be  subject  to  any  control  of  their  husbands  seve-  g^odd^eg^y* 

comply  with 
these  eooditions,"  &e.  —  Held,  that  the  testator's  sorviying  sister,  living  at  the  end  of  the  twenty- 
one  jent,  being  the  nearest  of  kin  in  the  paternal  line,  was  entitled  to  the  fund  in  preference  to  a 
oonsm,  the  testator's  nearest  male  relation  claiming  entirely  through  males,  and  to  the  testator^s 
nephews,  his  nearest  of  kin,  who  were  males. 

BQ.— TOL.  It  P 
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1853.  rally,  nor  be  liable  for  their  husbands'  debts  or  engagements ; 
nor  shall  it  be  in  the  power  of  either  of  them  to  anticipate  or 
dispose  of  their  portion  or  portions  of  the  interest  until  due. 
At  the  death  of  the  last  survivor  of  my  nephews  and  nieces, 
whether  bom  before  or  after  my  death,  the  capital  sum  which 
at  the  death  of  the  last  survivor  of  them  may  be  standing  in 
virtue  of  this  my  will  in  the  books  of  the  Bank  of  England 
shall  become  the  property  of  the  then  nearest  of  kin  to  myself 
in  the  male  line  in  preference  to  the  female  line,  upon  the  con- 
dition of  the  inheritor  thereof  assuming  the  surname  of '  Sayer' 
only,  if  not  of  that  surname,  and  that  such  inheritor  of  the  said 
capital  sum  shall  wear  and  use,  according  to  the  law  in  such  case 
enacted,  the  arms  with  due  differences  which  may  have  been  at 
any  time  previous  to  my  death  assigned  to  me;  in  default 
whereof,  the  next  in  lawful  succession,  and  successively  the  heir 
or  successor  who  shall  legally  comply  with  these  conditions  in 
respect  to  the  surname  and  the  arms,  shall  become  entitled  to 
the  sidd  capital  sum.  Provided  nevertheless,  that  no  inheritor 
of  the  same  shall  become  entitled  thereto,  or  be  put  in  posses- 
uon  thereof,  until  the  party  shall  have  attained  the  age  of 
twenty-one  years."  The  testator,  on  the  29th  March,  1831, 
being  then  a  rear-admiral,  made  a  codicil  by  which,  after  no- 
ticing the  change  in  his  rank,  and  the  improved  circumstances 
of  his  brothers  and  sisters,  he  directed  that  instead  of  the  in- 
terest of  the  whole  of  his  property  being  distributed  as  ex- 
pressed in  his  will,  the  dividends  on  10,000/.  consols  should  be 
paid  among  the  survivors  of  his  brothers,  sisters,  nephews, 
and  nieces  in  the  proportions  specified  in  his  wiU.  He  then 
proceeded  as  follows :  —  *'  And  I  now  direct  that  the  interest 
and  dividends  of  all  the  remainder  of  my  stock  over  and  above 
the  interest  of  10,000/.  3  per  cent,  annuities,  shall  be  invested 
half-yearly  as  it  becomes  payable  from  time  to  time ;  and  in  like 
manner  the  interest  and  dividends  of  the  invested  interest  in  the 
3  per  cent,  consolidated  annuities,  in  order  that  the  same 
shall  accumidate  until  the^  expiration  of  twenty-one  years  from 
and  after  my  decease.  At  the  termination  of  which  period  of 
twenty -one  years,  the  whole  capital  sum  then  standing  in  the 
books  of  the  Bank  of  England  in  virtue  of  my  will,  and  this  a 
codicil  thereto,  shall  remain  to  be  disposed  of  towards  my  then 
nearest  of  kin  in  the  male  line  in  the  preference  to  the  female 
line,  under  the  conditions  and  restrictions  as  in  my  said  will 
are  set  forth  by  me,  the  said  inheritor  first  paying  therefrom  the 
interest  of  10,000i  3  per  cent,  stock  to  the  survivors  of  my 
brothers,  sisters,  nephews,  and  nieces,  until  the  death  of  the  last 
survivor  of  them  in  the  proportions  prescribed  by  my  will  in 
their  behalf,  and  in  behalf  of  their  children,  if  any>  until  the 
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death  of  the  eaid  last  survivor."  By  a  memorandum  indorsed  on  ^853. 
the  same  codicil,  the  testator  gave  various  articles  in  the  nature 
of  heirlooms,  such  as  "  his  gold  medal  for  Java,  and  badge  of 
the  order  of  the  Bath,  his  gold  snuff-box  presented  to  him  by 
the  King  of  the  Netherlands,"  &c.,  to  be  preserved  by  his 
brothers  '*  to  descend  with  the  patent  and  painting  of  my  ar- 
morial bearings  to  the  inheritor  hereafter  of  my  capital  pro- 
perty, and  to  the  descendants  who  may  from  time  to  time  suc- 
ceed thereto.**  The  testator  died  on  the  29th  April,  1831,  a 
bachelor,  leaving  his  two  only  brothers,  Charles  and  Benjamiu, 
aad  six  sisters,  three  of  whom  (namely,  Mrs.  Judith  Innes,  Mrs. 
Elizabeth  Boys,  and  Mrs.  Jane  Bradley)  were  married,  and 
the  remaining  three  (namely,  Mary  Sayer,  Susannah  Sayer,  and 
Caroline  Sayer)  were  unmarried.  Benjamin  Sayer,  and  upon 
his  decease  Charles  Sayer,  proved  the  will,  and  became  the  legal 
personal  representative  of  the  testator.  The  father  of  the  tes- 
tator died  before  the  date  of  the  will.  The  mother  of  the  tes- 
tator died  in  1824.  At  the  time  of  the  testator's  death,  his  said 
two  brothers  and  six  sisters  were  his  only  next  of  kin  according 
to  the  Statute  of  Distributions.  Before  the  institution  of  the 
suit,  the  testator's  brothers  both  died  bachelors,  and  the  three 
risters,  Mary,  Caroline,  and  Susannah,  died  without  having 
been  married^  Mrs.  Innes  died  in  1844,  never  having  had  any 
children.  Mrs.  Boys  died  in  1833,  having  had  four  children, 
three  sons  and  one  daughter,  who  were  still  living.  Mrs. 
Bradley  had  had  six  children,  four  daughters  and  two  sons,  one 
of  whom,  a  son,  died  in  1840;  the  other  five  children  of  Mrs. 
Bradley  were  alive. 

The  testator's  estate  consisted  wholly  of  personalty,  both  at 
the  time  of  making  his  will  and  up  to  the  time  of  his  decease. 
The  period  of  twenty-one  years  directed  for  accumulation  ex- 
pired on  the  29th  April,  1852,  at  which  time  the  whole  fund 
unoonted  to  nearly  75,000/. 

Mrs.  Bradley  was  then  the  sole  survivor  of  the  brothers  and 
sisters  of  the  testator,  and  she  and  her  husband  claimed  in  right 
of  her  as  nearest  of  kin,  t.  e,  nearest  in  blood  to  the  testator. 
The  eldest  son  of  Mrs.  Boys  claimed  as  representing  the  nearest 
of  kin  "  in  the  male  line."  Captain  Sayer,  who  was  the  son  of 
a  deceased  paternal  uncle  of  the  testator,  claimed  the  fund, 
on  the  ground  that  the  words  "  nearest  of  kin  in  the  male  line" 
meant  nearest  male  relation  claiming  relationship  wholly  through 
males.  The  other  nephews  and  nieces  and  the  personal  repre- 
sentatives of  the  deceased  brothers  and  sisters  of  the  testator 
contended  that,  on  account  of  the  uncertainty,  it  must  be  held 

that  the  fund  was  undisposed  of  by  the  will. 
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The  Vice- Chancellor  Wood,  on  the  22nd  of  January,  held 
that  Mrs.  Bradley  was  entitled  (a),  and  the  present  hearing  was 
on  appeal  from  that  decision. 

Mr.  Russell  and  Mr.  E.  G.  White  appeared  for  the  plaintiffs, 
the  trustees. 

Sir  F.  Kelly y  Mr.  Cliandless,  and  Mr.  Surrage  for  Captain 
Sayer,  the  appellant 

The  Solicitor-General  and  Mr.  Giffard  for  Mrs.  Bradley. 

Mr.  Follett  and  Mr.  Charles  Hall,  Mr.  Glasse  and  Mr.  Dick- 
inson, and  Mr.  Rolt  and  Mr.  J?.  Fryor  for  the  other  parties. 

The  following  cases  were  cited :  Oddie  v.  Woodford  (ft), 
Bemal  v.  Bemal  (c),  JLeigh  v.  Leigh  (d),  Craik  v.  Lamb  (e), 
and  Withy  y.  Mangles.  (/) 

Lord  Justice  Knight  Bruce.  This  appeal  ndses  a  ques- 
tion which,  to  borrow  Lord  EllenborougKs  expression  in  Fenny 
V.  Ewestace  (g)  may  perhaps  seem  one  for  a  grammarian  rather 
than  a  lawyer,  or  that  a  schoolmaster  might  decide  as  well  as  a 
judge.  The  appellant's  proposition,  strange  as  it  may  sound,  is 
that  a  woman  cannot  be  so  related  to  a  man  as  that  she  can  pro- 
perly be  said  to  be  of  kin  to  him  in  the  male  line ;  a  proposi- 
tion, however,  not  intending  to  draw  into  controversy  the  laws 
of  nature,  but  rather,  I  repeat,  one  of  philological  science.  It 
arises  thus:  the  testator  in  the  cause,  Sear- Admiral  George 
Sayer,  was  an  agnatic  kinsman  of  the  appellant,  who  having 
been  bom  before  the  end  of  the  twenty-one  years,  which  I  am 
about  to  mention,  complains  of  the  refusal  of  the  Vice-Chan- 
cellor  Sir  Wm.  Wood  to  construe  in  his  favour  a  passage  con- 
tained in  a  codicil  to  the  will  of  that  gallant  officer,  directing  in 
effect  the  residue  of  his  personal  estate  to  be  accumulated  for 
twenty- one  years  next  after  his  death,  and  at  the  end  of  that 
period  giving  it  to  his  then  nearest  of  kin  in  the  male  line.  The 
very  words  are  these,  '^  the  same  shall  accumulate  until  the 
expiration  of  twenty-one  years  from  and  after  my  decease,  at 
the  termination  of  which  period  of  twenty-one  years  the  whole 
capital  sum  then  standing  in  the  books  of  the  Bank  of  England, 
in  virtue  of  my  will,  and  this  a  codicil  thereto,  shall  remain  to 
be  disposed  of  towards  my  then  nearest  of  kin  in  the  male  line, 
in  preference  to  the  female  line."  The  context,  whether  of  the 
codicil  alone,  or  of  the  whole  of  the  testamentary  instruments 
taken  together,  may,  I  think,  without  injustice,  be  treated  on  the 
present  occasion  as  of  no  importance,  although  I  agree  that  the 
provisions  as  to  the  testator's  name  and  arms,  if  material  at  all 


(a)  Reported  in  17  Jur.  159. 
ib)  3  Myl.  &  C.  584. 
(c)  3  ^lyL  &  C.  559. 
{d)  15  Yes.  92. 


(e)  1  Coll.  489. 

(fO  4  Beav.  358.,  10  CI.  &  Fin. 

215. 
(S)  4M.&S.58. 


Bradley. 
Judgment 
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to  be  oonridered,  may  be  thought  to  have  a  bearing  rather  against  1853. 
than  for  the  appellant^  since  we  must,  I  conceive,  especially  bots 
after  the  case  of  Leigh^y.  Leigh  (a),  ascribe  these  provisions  to  ^  v. 
the  testator's  contempUition  of  the  possibility,  that  the  person  or 
every  person  designated  to  take  the  capital  of  his  property  might 
not  be  a  male  agnate ;  and  though  this  is  not  inconsistent  with 
attributing  to  him  a  wish  to  prefer  a  male  agnate  to  any  other 
relative,  still  the  circumstance  does  not  assist  the  appellant. 

The  facts  deserving  attention  are  these :  the  testator,  who 
seems  to  have  left  none  but  collateral  kindred,  and  died  a  bachelor, 
had  brothers  and  sisters  of  the  whole  blood  who  survived  him, 
and  were  the  persons,  the  only  persons,  who  would,  under  the 
Statute  of  Distributions,  have  been  beneficially  entitled  to  the 
clear  residue  of  his  personal  estate  if  he  had  died  intestate. 
Of  these  1)rothers  and  sisters  all,  except  Mrs.  Boys  and  the 
respondent  Mrs.  Bradley,  who  is  still  alive,  died  within  the  term 
of  twenty-one  years  mentioned  in  the  codicil,  without  leaving 
issue.  The  death  of  Mrs.  Boys  happened  in  1833.  Of  this 
lady  there  are  sons  and  a  daughter  living.  Mrs.  Bradley  also 
has  a  son  alive,  whom  I  suppose  to  have  been  bom  before  the 
end  of  the  twenty-one  years.  That  term  having  expired  in  the 
course  of  the  year  1852,  the  appellant,  a  kinsman  to  the  tes- 
tator only  as  his  cousin,  is  the  son  of  the  testator's  paternal 
uncle  of  the  whole  blood,  and  was,  I  assume,  at  the  end  of  the 
twenty-one  years,  the  sole  subsisting  male  issue  in  a  pure  male 
line  of  the  testator's  paternal  grandfather ;  so  that,  if  a  real  estate 
bad  been  settled  on  the  testator's  father  in  tail  male,  with  re- 
mainder to  the  testator's  paternal  grandfather  in  tail  male,  it 
would,  on  the  death  of  the  testator's  last  surviving  brother  in 
1851,  have  devolved,  performam  doni,  on  the  appellant,  whom  I 
assume  also  to  be,  and  at  the  end  of  the  twenty-one  years  to 
liave  been,  the  testator's  nearest  relative,  except  the  issue  of  the 
testatoT^B  father. 

To  return  to  the  language  of  the  testamentary  disposition,  the 
term  ''  nearest  of  kin"  is  obviously  one  not  necessarily  confined 
to  a  single  person.  It  may  include  a  plurality.  The  testator 
has  not  used  anywhere  the  word  "  heirs, "  or  the  phrase  ^^  male 
heir."  There  are  indeed  to  be  found  once  the  word  "  heir ;"  and 
several  times  the  word  "  inheritor ;"  but  the  latter  in  the  sense 
merely  of  taker,  and  the  former  in  no  technical  sense.  Nor  has 
he  said  ''  male  nearest  of  kin,"  or  nearest  of  male  kin : "  he  has 
used  the  word  **  male"  only  in  conjunction  with  the  word  "  line." 
So  of  the  word  "  female."  To  remark  that  he  has  said  "  in  the 
male  line,**  not  "  in  a  male  line"  nor  "  of  the  male  line,"  is  per- 

(a)  15  Yes.  92. 
p  3 
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1858.  hape  immaterial,  but  having  made  use  of  the  two  terms  '^  male 
line''  and  ^'  female  line,"  expressing  a  preference  of  one  line  to  tho 
other,  though  not  perhaps  meaning  exclusion,  he  must  have 
understood  one  term  as  something  substantially  different  from 
the  other.  What  did  he  understand  by  either  ?  This,  as  Lord 
Eldon  said  in  Booth  t.  Blundell  (a),  never  can  be  ascertidned, 
the  question  being,  what  the  testator  has  authorbed  the  Court 
to  say,  it  is  probable  was  his  meaning.  Laborare  de  verba  is 
laborare  de  re  here.  The  expression  '^  female  line"  is  one 
habitually,  I  believe,  used  less  strictly  than  the  phrase  **  male 
line."  The  idiom  of  the  English  language  seems  to  authorise 
me  to  designate  all  his  maternal  kindred  as  his  relations  in  the 
female  line,  whether  related  to  his  mother  on  her  father's  side 
or  otherwise,  but  not  to  authorise  an  equally  free  application  of 
the  term  '^  male  line."  When  a  correct  speaker  says,  that  one 
person  is  related  to  another  in  the  male  line,  we  understand  him 
to  mean  that  they  are  the  agnati  of  the  Roman  law,  that  is  cog^ 
nati  per  virilis  sexus  persoruzs  cognatione  conjunctu  A  man, 
therefore,  is  not  necessarily  related  in  the  male  line  to  all  his 
father's  relations ;  and  I  am  not  satisfied  that  in  the  present  tes- 
tator's testamentary  dispositions  it  would,  either  on  the  ground 
that  he  has  used  also  the  term  '^  female  line"  or  otherwise,  be 
safe  to  construe  the  words  ^'  in  the  male  line  "  as  equivalent  to 
**  exparte  paternal  that  is,  as  importing  more  than  agnation  in 
the  strict  sense.  This  view,  although  not  unfavourable  to  the 
appellant,  does  not  decide  the  dispute  for  him.  He  has  still  to 
establish  the  proposition,  that,  at  the  end  of  the  twenty-one 
years,  he  was  the  testator's  nearest  of  kin  in  the  male  line,  which 
involves,  as  I  have  said,  the  assertion  that  a  woman  cannot  be  of 
kin  to  a  man  in  the  male  line,  if  that  term  is  used  strictly,  since 
it  is  clear  that,  at  the  end  of  the  twenty-one  years,  Mrs.  Bradley 
alone  was  the  testator's  nearest  of  kin,  and,  if  a  woman  cim 
strictly  be  said  to  be  of  kin  to  her  father's  son  in  the  male  line, 
his  nearest  of  kin  in  the  male  line  also.  But  I  apprehend  that 
when  one  person  is,  by  however  exact  a  speaker,  said  to  be 
related  to  another  in  the  male  line,  this  does  not  necessarily  im- 
port that  each  or  either  is  of  the  male  sex,  more  than  if  it  is  said 
that  one  person  is  related  to  another  in  the  female  line,  this  of 
necessity  means  that  each  or  either  is  a  woman.  A  man's 
maternal  uncle  is  related  to  him  in  the  female  line,  his  paternal 
aunt  not  necessarily  so.  A  woman  and  a  man  may  certainly  be 
agnates  to  each  other,  for  they  may  be  per  virilis  texus  personas 
cognatione  conjuncti,  which  is  being  related  to  each  other  in  the 
male  line  in  every  sense.     The  testator  was  of  the  house  of 

(a)  1  Mer.  225. 
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Sayer,  and  therefore  a  Sajer  in  the  male  line:  so   is  Mrs.         1853. 

Bradley.     Every  woman  must  come  of  some  male  stock,  and         bots 

accordingly  be  of  some  male  line,  at  least  if  legitimately  born.      ^    v. 

Mrs.  Bradley  was  legitimately  born,  but  comes  of  no  male  line, 

unless  of  that  which  was  the  male  line  of  the  testator.     A  man        "'^y'"*"  • 

has  two  granddaughters,  one  the  daughter  of  a  son,  the  other  of 

a  daughter :  he  says  of  them  correctly,  one  is  my  granddaughter 

in  the  male  line,  the  other  not.     A  lady  having  two  first  cousins 

not  related  to  each  other,  one  the  daughter  of  a  paternal  uncle  of 

the  whole  blood,  the  other  the  son  of  a  maternal  uncle,  may 

properly  describe  the  former  as  being,  and  the  other  as  not  being, 

her  cousin-german  in  the  male  line.     A  widower,  with  a  daugh« 

ter,  marries  a  woman  not  related  to  his  former  wife,  and  has  a 

son  by  the  second  marriage :  if  the  brother  and  sister  are  not  of 

kin  to  each  other  in  the  male  line  they  are  of  kin  to  each  other 

in  no  line  at  all.      It  appears  to  me,  that  the  Vice-Chancellor 

was  right  in  deciding  against  the  appellant.     I  lay  no  stress 

upon  the  circumstances  that  the  appellant's  construction  would, 

in  a  possible  case,  have  excluded  all  the  testator's  sisters  and 

their  issue  male  and  female,  in  favour  of  a  person  whose  last 

common  ancestor  (communis  cognationis  auctor)  with  the  testator 

was  living  in  the  time  of  the  Plantagencts. 

But  I  may  observe  that,  when  considering  the  argument  in 
support  of  the  appeal,  it  occurred  to  me  to  think  what,  upon  the 
theory  of  that  argument,  would  have  been  the  devolution  of  the 
residue,  if  during  the  twenty-one  years  there  had  been  a  failure  of 
male  agnates.  Would  it,  in  that  event,  and  upon  that  theory,  have 
gone  as  upon  an  intestacy,  or  through  the  words,  ^^  in  preference 
to  the  female  line''  by  way  of  gift  to  any  person  or  persons  ? 
and  if  so,  to  whom,  and  especially  to  whom,  if  the  issue  of  the 
testator's  father  had  failed  during  the  twenty-one  years,  but 
there  had  at  the  end  of  that  period  been  living  paternal  and 
maternal  relations  of  the  testator,  the  maternal  nearer  than  the 
patemaL     It  is  obvious  that  if  it  could  be  maintained,  as  sug- 
gested in  the  case  of  Doe  v.  Plumptre  (a),  where  Coke  upon 
Iiittleton  and  a  very  learned  note  of  Mr.  Hargrave's  are  re- 
ferred to,  that  the  testator  has  required  the  person  or  persons  to 
take  at  the  end  of  twenty-one  years,  to  be  at  that  time  abso- 
lutely within  the  nearest,  or  some  or  one  of  the  nearest,  of  kin 
(whatever  the  possible  necessity  of  any  additional  qualification); 
or  if  it  could  be  asserted  that  the  testator's  intention  in  using 
the  words  **  in  the  male  line  in  preference  to  the  female  line," 
was  merely  to  postpone  or  exclude  those  only  related  to  him 

(a)  3  B.  &  A  474. 
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1853.  maternally  in  favour  of  his  father's  bloody  the  appellant  has  no 
titlc^  his  claim  depending  altogether  on  the  yalidity  of  the  pro- 
position^ in  my  judgment  I  repeat,  untenable^  that  the  gift  in 
dispute  was  to  the  person  or  persons  who^  at  the  end  of  the 
twenty-one  years^  should  be  the  testator's  nearest  male  agnate, 
or  nearest  male  agnate  howsoever  distant  in  blood,  and  whatever 
the  proximity  of  collateral  kindred  otherwise  related  to  him. 

I  have  but  to  observe  further,  that,  in  what  has  been  stated, 
I  have  assumed  two  points  which,  viewing  the  appellant  and  Mr. 
and  Mrs.  Bradley,  as  the  only  parties  substantially  to  the  con- 
test before  us,  it  was  safe  to  assume,  but  upon  which  I  have  not 
meant  to  give  an  opinion  prejudicial,  nor  do  I  now  make  any 
intimation  of  encouragement  to  any  other  claimant ; — first,  that 
the  words  under  discussion  are  intelligible,  are  capable  of  con- 
struction ;  and,  next,  that  whatsoever  may  be  the  range  of  the 
word  "  lineal,"  considered  by  Mr.  Collyer  in  his  note  to  Craik 
v.  Lamb  (a),  to  speak  of  a  man's  merely  collateral  kindred,  as 
related  to  him  in  any  line,  is  not  an  improper  use  of  language, 
but  equally  allowable  with  the  genealogical  transversa  linea  of 
the  civil  lawyers. 

LoBD  Justice  Tubner.  The  sole  question  which  we  are 
called  upon  to  decide  is,  whether  the  appellant  is  entitled  to  the 
capital  of  the  residuary  estate  of  Admiral  Sayer,  the  testator. 
Admiral  Sayer,  by  his  will,  dated  the  13th  of  July,  1816,  after 
giving  some  small  legacies,  has  directed  the  proceeds  of  the  en« 
tire  remainder  of  his  property  to  be  invested  in  the  3  per  cent, 
consols.  Then  he  has  directed  the  dividends  upon  three-fourths 
of  his  property  to  be  paid  to  hb  brothers  and  sisters,  of  whom 
there  were  six,  diu*ing  their  lives,  and  the  life  of  the  survivor ; 
and  the  remaining  fourth  to  his  nephews  and  nieces,  the  children 
of  those  brothers  and  sisters.  Then,  on  the  death  of  the  last 
survivor  of  the  brothers  and  sisters,  he  has  directed  the  income 
of  the  three-fourths  to  be  paid  to  the  nephews  and  nieces,  during 
their  lives  and  the  life  of  the  survivor ;  and  the  remaining  one- 
fourth  to  be  paid  or  applied  for  the  benefit  of  the  children  of  the 
nephews  and  nieces.  The  testator  then  says,  **  At  the  death  of 
the  last  survivor  of  my  nephews  and  nieces,  whether  bom  be- 
fore or  after  my  death,  the  capital  sum  which  at  the  death  of  the 
last  survivor  of  them  may  be  standing  in  virtue  of  this  my  will  in 
the  books  of  the  Bank  of  England,  shall  become  the  property  of 
the  then  nearest  of  kin  to  myself  in  the  male  line  in  preference 
to  the  female  line,  upon  the  condition  of  the  inheritor  thereof 
assuming  the  surname  of  Sayer  only  (if  not  of  that  surname), 
and  that  such  inheritor  of  the  said  capital  sum  shall  bear  and 

(a)  1  CoU  489. 
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vae,  acoordisg  to  tho  law  in  such  case  enacted,  the  arms  with      ^  1853. 
dae  differences  which  may  have  been  at  any  time  previous  to  my 
death  assigned  to  me ;  in  default  whereof  the  next  in  lawful  suc- 
cession, and  successively  the  heir  and  successor,  who  shall  legally 
comply  with  these  conditions  in  respect  to  the  surname  and  the 
arms,  shall  become  entitled  to  the  stud  capital  sum ;  provided, 
nevertheless,  that  no  inheritor  of  the  saime  shall  become  entitled 
thereto,  or  be  put  in  possession  thereof,  until  the  party  shall 
have  attained  the  age  of  twenty-one  year^."    From  the  terms 
of  this  will  it  is  evident  that  the  testator  at  the  time  contem- 
plated obtaining  a  grant  of  arms;  and  accordingly,  some  time 
after  the  date  of  the  will,  and  in  the  year  1821,  he  procured  a 
grant  of  arms,  by  which  the  arms  were  granted  to  him  and  his 
descendants,  and  the  descendants  of  his  father.     After  obtain- 
ing this  grant,  and  on  the  29th  of  March,  1831,  he  made  a 
codicil  to  his  will,  by  which,  after  reciting  the  improved  situ- 
ation of  his  brothers  as  to  their  property,  he  says,  *'  the  interest 
and  cUvidends  of  only  10,000/.  stock  in  the  3  per  cents,  shall  be 
half-yearly  divided  amongst  the  survivors  of  my  brothers  and 
Bisters  nephews  and  nieces  from  time  to  time,  and  that  the 
interest  and  dividends  of  the  remainder  of  the  stock  shall  accu- 
molate  for  the  term  of  twenty-one  years,  at  the  termination  of 
winch  period  of  twenty-one  years  the  whole  capital  sum  then 
standing  in  the  books  of  the  Bank  of  England  in  virtue  of  my 
irill,  and  thb  a  codicil  thereto,  shall  remain  to  be  disposed  of 
towards  my  then  nearest  of  kin  in  the  male  line  in  preference  to 
the  female  line,  under  the  conditions  and  restrictions  as  in  my 
said  will  are  set  forth  by  me;  the  said  inheritor  first  paying 
therefrom  the  interest  of  10,00021  3  per  cent,  stock  to  the  sur- 
TiYorB  of  my  brothers  and  sisters  nephews  and  nieces  until  the 
death  of  the  last  survivor  of  them,  in  the  proportions  prescribed 
V  my  will  in  their  behalf,  and  in  behalf  of  their  children,  if 
^J9  nntil  the  death  of  the  last  survivor."    At  the  foot  of  this 
<^idl  he  wrote  a  memorandum,  dated  in  the  next  month,  April, 
W31,  which  contains  this  disposition,  "  My  gold  medal  for  Java, 
^  badge  of  the  Order  of  the  Bath,  my  Clarence  medal,  seals 
engraved  with  my  own  arms,  the  gold  snuff-box  presented  to 
me  by  the  present  sovereign  of  the  Netherlands,  my  ancient 
China  ware  left  me  by  my  great  uncle,  Valentine  Sayer,  and  all 
^7  pictures,  especially  of  my  said  great  uncle  and  his  wife. 
Silver  Staff,  Naval  Hbtories,  Thome's  capture  of  Java,  to  be 
pi^^served  by  them  to  descend  with  the  patent  and  painting  of 
'"^y  armorial  bearings  to  the  inheritor  hereafter  of  my  capital 
P^perty,  and  to  the  descendants  who  may  from  time  to  time 
^"'^^^^  thereto.''    At  the  foot  of  this  memorandum  there  is  a 
^Tuaental  inscription  of  the  testator^  written  by  himself^  in 
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1853.        which  he  is  described  as  *'  the  eldest  of  three  sons  of  Benjanun 

B^^g         Sayer,  esq.,  of  this  town.**, 
V.  The  testator  died  on  the  29th  April,  1831,  without  having 

been  married ;  and  the  term  of  twenty-one  years  mentioned  in 
the  codicil  expired  on  the  29th  April,  1852.  The  testator,  at 
the  date  of  his  will,  had  two  brothers  and  six  sisters,  all  of  whom 
sarviyed  him ;  but  the  two  brothers  and  five  of  the  sisters  died 
during  the  term  of  twenty-one  years ;  the  other  sister,  Mrs. 
Bradley,  survived  the  expiration  of  the  term.  The  two  brothers 
died  without  issue,  and  having  never  been  married.  The  ap- 
pellant is  the  first  cousin  of  the  testator ;  he  was  not  the  testator's 
nearest  of  kin  at  the  expiration  of  the  term  of  twenty-one  years, 
Mrs.  Bradley,  the  testator's  sister,  being  then  living ;  but  he  is 
the  son  of  the . testator's  paternal  uncle;  and  tracing  his  re- 
lationship to  the  testator,  through  males  only,  he  is  the  nearest 
relation  the  testator  had  at  the  expiration  of  the  twenty-one 
years'  term ;  his  claim  to  the  residue  rests  entirely  upon  this 
foundation.  In  order  to  make  it  good  he  must  establish  that, 
according  to  the  true  meaning  of  the  will,  codicil,  and  memo- 
randum of  this  testator,  he  answers  the  description  of  the  tes- 
tator's nearest  of  kin  in  the  male  line  in  preference  to  the 
female  line.  It  was  argued,  on  his  behalf,  that  the  description 
applied  by  this  testator  to  the  person  who  is  to  take  the  capital 
of  hb  property  —  that  of  the  nearest  of  kin  in  the  male  line,  in 
preference  to  the  female  line  —  applied,  and  could  only  apply, 
to  a  male  claiming  through  a  continuous  line  of  males ;  and  the 
argument  was  supported  by  reference  to  cases  in  which  that 
meaning  is  attributed  to  the  words  '^  male  descendants "  and 
'^  male  lineal  descendants ; "  but  I  much  doubt  the  application  of 
those  authorities  to  a  case  like  the  present.  In  those  cases  there 
is  a  designation  of  the  person  to  take,  independent  of  the  line 
through  which  he  is  to  take :  the  description  can  be  answered  by 
a  male  only ;  but  in  this  case  there  is  no  designation  of  the  per- 
son to  take,  independent  of  that  line,  through  which  they  are  to 
take,  except  by  the  general  term  ^'  next  of  kin,"  which  may 
apply  to  a  female  as  well  as  to  a  male. 

Assuming,  however,  that  under  a  disposition  of  personal  pro- 
perty to  the  nearest  of  kin  in  the  male  line,  in  preference  to  the 
female  line,  unexplained  by  any  context,  and  unaccounted  for 
by  any  surrounding  circumstances  to  which  the  Court,  placing 
itself  in  the  position  of  the  testator,  could  refer,  the  property 
would  go  to  the  nearest  male  relation,  deriving  through  a  con- 
tinuous line  of  males ;  there  can  be  no  doubt  that  the  context, 
and  the  surrounding  circumstances,  may  alter  its  destinationi 
and  show  that  the  person  who  would  thus  be  entitled,  in  the  ab- 
sence of  context  and  of  surrounding  circumstances,  wos  not  the 
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poBon  who  was  intended  by  the  testator  to  be  the  recipient  of  ^  i^^s* 
his  bounty ;  and,  in  my  opinion,  the  oontext  of  these  instru- 
ments, ooapled  with  the  surrounding  circumstances,  is  sufficient  to 
diow  that  this  testator,  when  he  used  the  expression,  **  my  nearest 
of  kin  in  the  male  line,  in  preference  to  the  female  line,*'  did 
not  intend  to  describe  a  male  person  claiming  through  a  con- 
tinooos  Une  of  males. 

The  testator,  by  his  will,  has  given  the  inoome  of  his  property, 
as  to  three-fourths,  to  his  brothers  and  sistersi,  and  one-fourth  to 
his  nephews  and  nieces,  until  the  death  of  the  last  survivor  of  his 
brothers  and  sisters,  and  then  he  has  given  three-fourths  of  the 
inoome  to  his  nephews  and  nieces,  and  one-fourth  to  the  children 
of  the  nephews  and  nieces  until  the  death  of  the  last  survivor  of 
the  nephews  and  nieces.     It  is  clear,  therefore,  that  when  he 
made  his  will  he  contemplated  that  there  would  be  children  of 
the  nephews  and  nieces  when  the  last  survivor  of  the  nephews 
and  nieces  died.     And  the  codicil  shows  that  he  also  contem- 
plated that  there  might  be  such  children  at  the  expiration  of  the 
twenty-one  years'  term.     He  must  have  known  then  that  these 
children  might  be  the  nearest  of  kin,  or  some  of  the  nearest  of 
kin.     Then  he  gives  the  capital  of  his  property  thus,  at  the  ex- 
piration of  the  twenty-one  years'  term,  **  At  the  termination  of 
which  period  of  twenty-one  years,  the  whole  capital  sum  tlien 
standing  in  the  books  of  the  Bank  of  England,  in  virtue  of  my 
will,  and  this  a  codicil  thereto,  shall  remain  to  be  disposed  of 
towards  my  then  nearest  of  kin  in  the  male  line,  in  preference  to 
the  female  line,  under  the  conditions  and  restrictions  as  in  the 
Kud  will  is  set  forth  by  me."     The  words  **male  line"  here  are 
used  evidently  in  contradistinction  to  female  line ;  and  if  ^^  the 
male  line  "  means  a  male  claiming  through  males,  the  female  line 
must  equally  mean  a  female  claiming  through  females.     And 
what  then  would  be  the  result,  supposing  the  children  to  be  the 
nearest  of  kin  ?     That  the  daughters  of  nephews  must  not  be 
included  in  the  terms  of  gift,  nor  the  sons  of  nieces  in  the  terms 
of  exclusion :  a  construction  leading  to  such  a  result  cannot,  I 
think,  be  reasonable. 

Again ;  the  provision  as  to  the  change  of  names  clearly  shows 
that  the  testator  contemplated  that  a  person  not  bearing  his 
name  might  succeed  to  his  property ;  but  a  male,  claiming 
through  males,  could  bear  no  other  name,  unless,  indeed,  in  the 
nnusual  case  of  a  change  of  name ;  an  event  to  which,  in  the 
absence  of  any  such  indication,  we  should  not,  I  think,  be  jus- 
tified in  considering  the  testator  to  have  referred.  Where  a 
testator  refers  to  a  state  of  things  which  may  happen  in  the 
otjbnary  course  of  events,  or  which  may  happen  under  extra- 
oidinary  circumstances,  it  would  not,  I  think,  be  a  sound  rule 
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of  conBtraction  to  refer  the  language  wUcIi  he  has  used  to  the 
extraordinary,  and  not  to  the  ordinary,  course  of  events* 

But  again  there  is,  I  thinks  yet  more  conyincing  evidence  on 
the  face  of  these  instruments,  that  this  testator  had  no  such  in- 
tention as  the  appellant  must  establish  in  order  to  maintain  his 
claim.  By  the  memorandum  various  articles,  which  the  testator 
enumerated,  are  to  descend  with  the  patent  of  hb  armorial 
bearings,  to  the  inheritor  hereafter  of  his  capital  property.  He 
thus  shows,  that  the  person  to  whom  his  patent  would  descend 
was  the  person  who  was  intended  to  take  his  property ;  and  the 
patent  is  limited  to  the  descendants  of  his  father.  It  is  clear, 
therefore,  he  intended  the  descendants  of  his  father  to  take  in 
preference  to  more  remote  relations.  It  is  further  remarkable, 
in  connection  with  this  subject  of  the  arms,  that  in  the  will  he 
uses  the  term  '^  assume  "  as  to  the  name,  but  dropt  it  as  to  the 
arms,  and  contents  himself  with  the  expression  that  they  should 
be  borne  and  used. 

These  and  other  considerations,  which  are  adverted  to  in  the 
judgment  in  the  Court  below,  have  satisfied  my  mind  that  the 
testator  had  no  such  meaning  as  has  been  imputed  to  him  by 
the  appellant.  I  concur,  therefore,  in  the  opinion,  that  the  appeal 
must  be  dismissed. 

Appeal  dismissed ;  the  appellant  neither  to 
pay  nor  receive  costs,  and  to  take  back 
his  deposit ;  the  costs  of  the  respondents 
to  be  borne  by  the  estate. 

Solicitors,  Plucknett  8f  Adams  ;  Wing  4*  JDu  Cane  ;  and  Dynes 
§•  Harvey, 


Vice 

Chancellor 

Wood. 

May  23. 

A  jadgment 
creditor,  who 
haf  issued  an 
e/0^(C,  is  entitled 
to  file  a  bill 
and  have  a  re- 
ceiver ap- 
pointed. 

Statement 


RHODES  V.  LORD  MOSTYN. 

X  HE  plaintiff  had  obtained  final  judgment  against  the  de- 
fendant on  7th  February,  1853,  for  the  sum  of  4t60L  damages 
and  120/.  costs,  which  judgment  was  on  the  24th  February, 
1853,  duly  registered.  Aji.  fa.  had  been  issued  into  the 
county  where  the  defendant  resided,  and  a  return  of  nulla  bona 
made.  Writs  of  elegit  were  then  issued  into  seven  counties,  in 
which  the  defendant  had  property ;  but  the  bill  alleged  that  all 
the  estates  were  mortgaged,  and  there  was  nothing  on  which 
the  writ  could  take  effect.  On  the  22nd  of  April,  1853,  the  pre- 
sent bill  was  filed  alleging  that  the  estates  were  all  mortgaged, 
that  there  was  nothing  on  which  the  writ  could  take  effect^  and 
that  the  mortgagees  refused  to  enter  into  possession,  and  prayed 
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that  the  plaintiff  might  be  declared  entitled  to  have  what  was 
dae  on  hb  judgment  paid  out  of  the  rents  of  the  defendant's 
estate ;  and  that  a  receiver  might  be  appointed* 

Mr.  Bolt  and  Mr.  Amphhtt  now  appeared  for  the  plaintiff^ 
tnd  contended  that  he  was  entitled  to  a  receiver.  The  case  was 
distinguishable  from  Smith  v.  Hurst  {a\  inasmuch  as  there  no 
had  been  issued,  and  it  was  upon  that  ground  solely  that 


1S53. 


the  motion  was  refused.     In  Neale  v.  The  Duke  of  Marl" 
borough  (i),  the  application  was  refused  on  the  same  ground. 

The  case  had  stood  over  to  enable  the  defendant  to  file  affi- 
davits but  none  had  been  filed,  and  he  did  not  now  appear  on 
the  motion. 


J 


Rhodes 

r. 

Lord  Mosttn. 


The  Yics-Chakcellob  said  he  thought  the  plaintiff  was 
entided  to  the  order.  His  Honour  referred  to  the  case  of  Silver 
V.  Bishop  of  Norwich,  (c)  The  order  to  be  without  prejudice 
to  the  rights  of  any  of  the  previous  incumbrancers. 

Solicitors,  JEvans  8f  Clode. 


(a)  1  CoIL  705. 


(6)  3  M.  &  C.  421. 


(c)  3  Swanst  112.  n. 


Judgment 


WIGAN  V.  BOWLAND. 


Vice 
Chancellor 
T  ^        ^  Wood. 

JOHN  ROWLAND  by  his  will  gave,  amongst  other  legacies.       May  27. 
the  sum  of  200/.  to  his  daughter,  the  wife  of  Charles  Wigan,  A  will  was  at- 
and  the  attestation  of  the  will  was  as  follows  :  —  SlrifgmenT^ 

below  their 
names  two 
other  persons 
signed  the  do« 
cument  with 

JOHN  ROWLAND,  n^-^'^le'^ 
WM.  JONES,  of  &c.,  his  X  mark.  »««^  their 


Signed  and  published  by  the  said  tes- 
tator, as  his  last  will  and  testament, 
in  the  presence  of  us,  who  in  his  pre- 
sence, and  at  his  request  have  here-' 
unto  subscribed  our  names. 


WM.  WILLIAMS,  of  &c,  his  x  mark. 


Witness     /CHA8.WIGAK. 

\  Wm.  Rowland. 


names.    There 
was  contradic- 
tory evidence 
as  to  the  object 
for  which 
these  two  per- 

The  will  had  been  proved  by  Wm.  Rowland  in  the  Consis-  jy^Xu<I^- 
torial  Court  of  St.  Asaph,   and  the  proceedings  set  out  the  iog  at  the  do- 
evidence  on  which  it  was  proved,  as  follows :  —  Setwo latter 

"  In  the  goods  of  Wm.  Rowland  deceased,  appearcth  per-  P®"^^  "'^ 
Bonally  Wm.  Rowland,  of  &c,  and  made  oath  that  he  is  one  of  witnesses  to  the 
the  subscribed  witnesses  to  the  last  will  and  testament  of  J.  R.,  7^'  and  that  a 

legacj  given 
to  the  wife  of 

«w  of  such  witneiiet  iru  void.  -*  Quartt  Whether  evidence  was  admissible  to  explain  the  otject 

or  their  signing  ? 


2U 
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WlOAN 

V. 

Rowland. 
Statement, 


Argument, 


late  of  &C.9  deceased,  bearing  date,  &c.,  now  hereunto  annexed. 
And  he  further  made  oath,  that,  on  the  day  and  year  aforesaid,  the 
said  testator  duly  executed  his  said  will  by  signing  his  name  at 
the  foot  or  end  thereof,  in  the  presence  of  this  deponent,  and 
of  Wm.  Jones,  Wm.  Williams,  and  Charles  Wigan,  the  other 
subscribed  witnesses  thereto,  who  were  present  at  the  same  time ; 
and  this  deponent,  and  the  said  W.  J.,  W.  W.,  and  C.  W. 
thereupon  attested  and  subscribed  the  said  will  in  the  presence 
of  the  said  testator.  **  Affidavits  were  filed  on  behalf  of  the  de- 
fendant Wigan,  setting  up  that  he  and  Rowland  had  signed  the 
will  not  as  witnesses  to  the  signature  of  the  testator,  but  to  the 
marks  of  the  two  first  witnesses.  He  admitted  that  it  was  all 
done  in  the  presence  of  the  testator,  but  alleged  that  the  two 
first  witnesses  were  not  present,  but  that,  after  they  had  left  the 
room,  Wm.  Rowland  sidd  there  should  be  witnesses  to  the  making 
of  the  marks  of  Jones  and  Williams,  and  then  deponent  wrote 
the  word  '^  witness,"  and  signed  his  name,  and  that  then  Wm. 
Rowland  signed  his.  But  upon  these  facts  the  affidavits  were 
somewhat  conflicting. 

Mr.  Bacon  and  Mr.  Freeling  appeared  for  the  plaintifis,  who 
were  infants  interested  under  the  testator's  will,  and  contended 
that  Charles  Wigan  must  be  taken  to  be  a  witness  to  the  will, 
and  therefore  the  legacy  to  his  wife  was  void.  A  person  who 
signs  a  document  with  the  word  witness  against  his  name  must 
be  taken  to  afiirm  that  he  is  a  witness  to  all  that  had  gone  be- 
fore ;  Doe  d.  Spilsbury  v.  Burdett.  (a)  Even  upon  the  case  set 
up  by  himself,  he  signed  for  the  purpose  of  rendering  the  will 
valid,  considering  it  necessary  to  attest  the  signature  of  the 
marksmen. 

Mr.  Rolt  and  Mr.  Peachey^  for  a  defendant  in  the  same  interest, 
contended  that  affidavits  were  inadmissible  to  show  the  intention 
with  which  Wigan  added  his  name.  The  Court  would  only  look 
at  the  will,  and  hear  evidence  of  what  took  place  at  the  time, 
not  of  the  intention  of  parties. 

Mr.  Kenyon  and  Mr.  Tudor,  for  Wigan,  contended  that  the 
evidence  was  admissible,  but  that,  supposing  it  was  not,  looking 
to  the  document  itself,  it  was  clear  that  the  two  last  names  were 
subscribed  with  a  di£Perent  object  from  the  first  two.  It  was 
always  usual  to  have  an  attesting  witness  to  the  signature  of  a 
marksman. 


Judgment 


The  Vice-Chancellob  said  he  had  heard  the  whole  case, 
but  he  had  great  doubts  whether  the  evidence  was  admissible. 
He  had  great  doubts  whether,  if  it  had  been  taken  in  the  form 


(a)  4  A  &  E.  1. 
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of  interrogatories  instead  of  affidavits,  those  answers  which 
related  to  the  intention  of  the  parties  might  not  have  been  re-* 
jected.     The  difficulty  was  in  receiving  part  of  an  affidavit 
which  went  to  matters  which  were  open  to  proof,  and  rejecting 
the  rest.     But  if  he  were  to  decide  on  the  case  with  all  the 
evidence,  he  should  come  to  the  same  conclusion  as  without  it. 
The  burden  was  upon  the  legatee  to  maintain  his  legacy.     The 
evidence  was  very  contradictory  as  to  whether  the  two  last  wit« 
nesees,  Wigan  and  Rowland,  signed  before  the  two  first  had  left 
the  room ;  but,  at  all  events,  they  both  signed  in  the  presence  of 
the  testator.     It  would  be  very  difficult  to  get  rid  of  the  infer- 
ence raised  by  the  document  itself  by  any  evidence ;  and  if  the 
evidence  tendered  was  inadmissible,  the  facts  on  the  document 
itself  were  clear.      The  witness  Wigan  must  be  taken  to  be 
a  witness  to  all  that  went  before,  and  his  wife  must  therefore 
lose  her  legacy :  he  admitted  it  was  a  hard  case. 
Solicitors,  Willoughby  8f  Raimondi;  and  Dean  8f  Co. 


1853. 


WlOAN 

V, 

Rowland. 
JudgnunU 


HENDERSON  v.  GILCHRIST. 

IHE  testator  in  this  cause,  James  Dodds,  in  February,  1836, 
became  the  assignee  of  shares  in  the  North  of  England  Joint 
Stock  Banking  Company,  and  by  deed  under  seal,  covenanted 
to  pay  all  instalments  on  the  said  shares,  and  to  perform  all  the 
covenants,  contained  in  the  deed  of  settlement  of  the  company. 
Dodds  died  in  1837,  and  in  1847  the  bank  failed,  and  several 
calls  were  made,  on  which  the  executors  paid  sums  amounting 
to400iL 

Proceedings  were  afterwards  taken,  under  the  Winding-up 
Act,  and  the  master  made  the  further  call  of  1005/.  on  the 
executors,  and  the  official  manager  instituted  this  suit  against 
the  executors  for  administration,  and  after  the  accounts  had  been 
brought  in,  (the  estate  being  insufficient),  he  claimed  to  have  all 
the  payments  made  by  the  executors,  on  simple  contract  debts 
disallowed.  The  judge's  clerk  disallowed  these  payments,  and 
the  executors  thereupon  appealed  to  the  judge  in  chambers, 
who  directed  it  to  be  argued  in  Court. 

Mr.  Bacon  and  Mr.  Lambert  If  this  principle  were  ad- 
nutted,  the  estate  of  a  member  of  a  joint  stock  company  could 
never  be  administered  at  all,  and  must  remain  for  all  time.  If 
the  executor  had  notice  at  the  time,  that  the  liability  had  ac- 
tually been  incurred,  and  was  a  specialty,  he  would  not  be 
justified  in  paying  simple  contract  debts,  but  here  he  had  not 


Vice 
Chancellor 
Kdtderslet. 

June  11. 

Where  a  testa- 
tor was  bound, 
under  seal,  to 
pay  instalments 
on  shares  in  a 
banking  com- 
pany, the  exe- 
cutors (the  as- 
sets being 
insufficient) 
were  allowed 
payment  of 
simple  con- 
tract debts, 
made  pre- 
viously to    ' 
notice  of  a  call, 
in  respect  of 
those  shares. 

Statement. 


Argument, 
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notice ;  Kinff  v.  Malcott.  (a)  Until  the  master  made  a  call 
there  was  no  liability,  and  the  executors  could  not  have  sup- 
posed that  there  was  any,  as  the  bank  continued  to  pay 
diyidends*  The  executors  cannot  be  liable  till  the  debt  is 
actually  incurred ;  Beed  v.  Blunt  (J),  Brooking  v.  Jennings  (c), 
Hawkins  v.  Day.  (d) 

Mr.  JPrior  on  the  other  side.  The  executor  is  liable  where 
he  has  notice  of  a  debitum  in  prasenti  sohendum  in  futuro ; 
Musson  V.  May.  (e)  Now  here  the  executors  having  receiyed 
dividends,  must  have  known  that  the  testator  had  executed  the 
deed  forming  the  banking  company.  If  the  bank  had  been 
wound  up  at  the  time  of  the  testator's  death,  he  would  un- 
doubtedly have  been  liable  for  his  share.  If  a  testator  is  liable 
on  the  covenants  of  a  lease,  the  executors  must  retain  sufficient 
to  satisfy  them ;  and  Kiny  v.  Malcott  only  amounts  to  this,  that 
the  Court  leaves  creditors  to  their  legal  rights,  and  will  not 
retain  the  money  in  court.  This  court  is  only  administering 
legal  rights,  and  unless  the  executors  could  plead  plene  admirds^ 
traveruntf  they  remain  liable. 


Jvdgmemi. 


The  Yice-Chaiicellob.  I  really  think  that  I  ought  to 
determine  the  question  without  a  reply.  I  think  the  rule  kid 
down  by  Mr.  Justice  Williams  (/)  is  admitted  by  both  sides  as 
a  rule  consistent  with  good  sense ;  and  I  think  the  Vice- Chan- 
cellor of  England  expressed  himself  very  strongly  to  this  effect, 
that  if  there  is  a  covenant  to  pay  an  annuity,  and  the  executors 
pay  simple  contract  debts,  that  would  be  good  if  the  annuity 
was  not  due  at  the  time.  That  may  be  very  well ;  but  here  is  a 
case  in  which  I  consider  that  there  was  implied  notice  of  the  ob- 
ligation, and  that  it  was  under  seal ;  but  I  think  that  the  executors 
have  applied  the  assets  without  notice  of  the  rights  and  obliga- 
tions of  the  testator,  having  notice  that  there  was  a  liability 
which  might  or  might  not  come  upon  the  testator's  estate.  They 
p^d  simple  contract  debts  without  being  aware  that  it  had  come 
into  existence.  It^is  said,  if  I  take  the  account,  I  should  find 
that  there  had  been  a  loss.  Now  the  remedy  proposed  points 
out  the  reason  why  the  rule  should  not  be  so,  on  account  of  the 
immense  difficulty ;  and  I  think  that  unless  the  loss  is  ascer- 
tained, there  is  not  any  ground  to  show  any  debitum  in  pnesenti 
solvendvm  in  futuro.  It  is  not  like  a  bond  where  the  amount 
due  is  ascertained.  I  am  of  opinion  that  the  payments  made  on 
account  of  the  simple  contract  debts  ought  to  be  allowed. 

Solicitors,  Aldridye  8f  Bromley;  and  Sliarpe  8f  Co. 


(a)  9  Hare,  692. 
a)  5  Sim.  567. 
(c)  1  Mod.  175. 


i 


d)  1  Ambl.  160. 

e)  3  V.  &  B.  194. 
)  Wms.  Executors,  825. 
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PARKER  V.  SOWERBY.  ^^ 

-r  Chancellor 

John  MONKHOUSE,  by  his  will,  dated  the  15th  August,    Kindersley. 
1833,  after  appointing  his  wife  Sarah  Monkhouse  his  sole  exe-       ^^^  4^' 
catrix,  bequeathed  to  her  "  all  his  personal  property  whatsoever  j  m  b  h* 
and  wheresoeyer,  to  her  own  use  entirely;  and  all  rents  and  wiii,be- 
anrears  of  rent  due  to  him  at  the  time  of  his  death ;  and  gave  to  J^rwn^eitete 
her  to  pay  all  his  small  debts,  testamentary  and  funeral  expenses;  ^  ^'^  ^ifc ;  he 
and  he  gave  and  bequeathed  unto  John  Pollock,  son  of  Thomas  Ss  wfate^af 
Pollock,  of  Shields,  his  nephew  and  heir-at-law,  all  his  estate  at  ^-  ^-  ^^  ^'  P- 
Lower  Braithwaite,  in  the  parish  of  Hesket,  in  the  county  of  charg^  with 
Cumberland,  by  paying  unto  his  wife  40/.  a  year  from  the  said  h°g^^S."*^^  ^ 
estate  for  her  natural  life ;  and  he  thereby  also  nominated  and  devised  his 
{^pointed  Joseph  Sowerby,  John  Simpson,  and  William  Scott  ^d'L^^to^  ^ 
joint  trustees,  under  that  his  last  will  and  testament;  unto  whom  trustees  until 
he  gave  fiill  power  to  act  in  conformity  with  that  his  said  will.  J^d^S*'''''' 
All  his  estate  of  Sowerby  Bow,  in  the  parish  of  Castle  Sowerby,  should  attain 
and  his  estate  at  Longlands,  in  the  parish  of  St  Mary  without,  twen^^one. 
he  gave  unto  the  hands  of  his  said  trustees,  with  power  to  let  '^^  testator 
the  same  till  all  his  nephews  and  nieces  were  of  the  age  of  that,  as  soon  as 
twenty-one  years.    The  testator  then  gave  and  bequeathed  unto  ^d^^nieees  had 
his  Biater  Margaret  Parker  10/.  a  year,  to  be  paid  her  in  ad-  attained 
dition  to  the  4s  a  week  left  her  by  his  father,  Isaac  Monkhouse,  Ihe  "ItatT' 
daring  her  natural  life,  the  other  part  of  the  rents  to  pay  his  should  be  sold 
just  debts.     Should  any  bonds  or  notes  stand  against  him  at  the  ceeds  di^ded 
time  of  his  death,  then  after  the  youngest  of  his  nephews  and  "no°gst  them 
nieoes  was  of  age  his  will  was  that  the  estates  be  sold  by  his  the  exception 
trastees  to  the  best  advantage,  and  the  proceeds  thereof  to  go  of  twospeciailj 
equally  share  and  share  alike  amongst  all  his  nephews  and  ^e/i,  first,  that 
nieces  Joseph  Pollock  and  John  Pollock  excepted.      Should  eompdfed  1^ 
ilaigaret  Parker  be  living,  then  his  trustess  to  secure  her  20/.  a  elect  between 
year  during  her  life,  and  after  her  decease  to  be  divided  as  ^hichlhe  was 
above ;  his  trustees  to  take  to  themselves  reasonable  expenses  entitled  out  of 

the  estates  of 

for  their  trouble  in  woods  to  be  cut  and  sold,  but  what  might  be  s.  R.  and  L. 
wanted  for  necessary  repairs  of  the  buildings,  which  he  left  at  *?^  *\®  benefit 

,  .        .  given  her  by 

the  discretion  of  his  trustees.     If  his  wife  should  have  a  child  the  wiiL  — 
Or  children  by  him,  born  after  his  decease,  this  will  was  of  no  ^ate^w^he 
effect,  as  such  child  would  be  heir  to  all  he  had ;  and,  if  more  nephews  and 
than  one,  share  and  share  alike."     The  testator  died  the  18th  toinfng  twenty- 
November,  1837  ;  and  his  widow  received  the  annuity  of  40/,  one  (except 

those  sneciallv 

for  her  life,  and  also  all  the  testator's  personal  estate,  and  died,  excluded),  ac- 

leaving  John  Hetherington  her  personal  representative.     It  ap-  quired  a  vested 
X^eared  that  the  trustees  had  paid  to  the  widow  during  her  life      statement 
several  sums  in  respect  of  dower,  and  the  principal  question 
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SOWERBT. 

Statement. 


ArgwmenL 


which  arose  was,  Whether  the  payments  had  been  properly 
made,  or  whether  the  widow  was  not  bound  to  elect  between  the 
annuity  given  to  her  by  the  will,  and  her  right  to  dower  out  of 
the  real  estates  ? 

The  original  bill  was  filed  on  the  15th  December,  1849,  and 
did  not  raise  any  question  as  to  improper  payments  by  the  trus* 
tees  to  the  widow  for  her  dower  of  the  estate  at  Sowerby  Row 
and  Longlands.  The  trustees  put  in  their  answer  in  March, 
1850. 

The  bill  was  amended  in  July,  1850,  and  the  case  of  improper 
payments  on  account  of  dower  was  then  first  raised. 

The  cause  then  stood  over  for  amendment  for  want  of  parties, 
and  was  amended  by  making  the  personal  representative  of  the 
widow  a  party,  and  by  praying  that  her  assets  might  be  liable 
to  make  good  the  payments  on  account  of  dower,  and  in  default 
thereof  that  the  trustees  might  pay. 

Mr.  Glasse  and  Mr.  Murray  for  the  plaintiffs.  As  to  whether 
the  widow  was  compelled  to  elect  between  the  dower  to  which  she 
was  entitled  out  of  the  estates  and  the  benefit  given  her  by  the 
will,  there  can  be  no  doubt  that  the  widow  is  here  put  to  her 
election.     The  rule  of  law  on  that  subject  is  very  distinctly  laid 
down  in  the  late  case  of  Gibson  v.  Gibson  (a),  decided  in  this  court ; 
and  is,  that  no  one  can  accept  and  reject  the  same  instrument. 
In  Gibson  v.  Gibson  it  was  held,  that  the  widow  was  not  put  to 
her  election ;  bnt  that  case  differs  widely  from  the  present  one. 
There  a  trust  for  sale  was  held  not  to  be  inconsistent  with  the 
widow's  right  to  dower ;  but  here  we  have  a  power  of  leasing 
given  to  the  trustees,  which  has  always  been  held  indicative  of 
an  intention  to  exclude  the  widow.     The  case  of  Hall  v.  HiU(b) 
decides  that  point ;  a  case  in  which  Lord  St  LeonanTs  delivered 
a  very  elaborate  judgment.     Lord  Camden  held  that  an  annuity 
payable  out  of  the  property  barred  the  widow's  right ;  Villa  Real 
V.  Lord  Galway.  (c)     In  Birmingham  v.  Kirwan{d)  a  devise  to 
trustees  of  a  house  and  demesne,  with  liberty  to  the  wife  to  enjoy 
it  during  her  life  on  payment  of  a  rent  of  13/.  per  annum^  was 
held  sufficient  to  put  her  to  her  election.  The  master  here  drew  a 
distinction  between  a  power  to  ^^  let "  and  a  power  to  **  lease,"  a 
distinction  which  does  not  exist ;  and  that  being  so,  his  report 
cannot  stand.    O^Haray.   Chains {e)y   Grayson  y.   Deakin{f\ 
Lowes  V.  Lowes  (g\  Roadley  v.    Dixon  {h)^   Holditch  v.  i/W- 
ditch  (i),  and  Butcher  v.  Kemp  (A)  were  also  cited. 


(a)  1  Dru.  42. 

(b)  1  Dru.  &  War.  94. 

(c)  1  Bro.  C.  C.  292. 
{d)  2  Scb.  &  Lef.  444. 
(0  1  Jo.  fi  Lat.  662. 


C/)  3  De  G.  &  S.  298. 
(g)  5  Hare,  ^01. 
(h)  3  Ru8s.  192. 
(t)   2  Y.  &  C.  18. 
(A)  5Mad.  ^1. 
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Mr.  Boffshawe,  jun.,  for  parties  in  the  same  interest. 

Mr.  Taylor  and  Mr.  Fleming  for  parties  who  had  been 
aerved. 

Mr.  Bagghawe  and  Mr.  Rasch  for  the  trustees. 

If  the  payments  made  to  the  widow  on  foot  of  her  dower 
are  disallowed,  it  will  be  a  very  great  hardship  on  the  trustees, 
who  acted  under  the  highest  legal  advice.  The  will  is  divisible 
into  two  parts.  First  there  is  the  gift  of  personalty  to  the  wife, 
to  pay  the  small  debts,  and  the  devise  to  Pollock,  charged  with 
an  annuity  to  his  wife ;  and  then  there  is  the  devise  of  the  estate 
out  of  which  dower  is  now  claimed.  The  annuity  is,  there- 
fore, chained  on  an  estate  quite  di£ferent  from  that  in  respect  of 
which  we  claim  dower ;  and  this  circumstance  it  is  which  dis- 
tinguishes this  case  from  any  of  those  in  the  books.  Roadley  v. 
Dixon  is  an  authority  in  our  favour,  as  is  also  the  case  oi  Ellis 
v.  Lewis,  (a) 

Mr.  Glasse  in  reply.  It  makes  no  difference  that  the  dower 
is  claimed  out  of  an  estate  different  from  that  on  which  the  an- 
nuity 18  charged.  The  question  is,  in  all  these  cases,  whether 
the  benefit  is  given  by  the  same  instrument.  It  is  that  which 
eonstitutes  the  gist  of  the  matter ;  as  the  rule  is  that  the  widow 
will  not  be  allowed  for  one  purpose  to  set  up»  and  for  another  to 
set  aside  the  same  instrument.  Now  the  power  to  lease  mani- 
fests the  testator's  intention  clearly,  and  therefore  she  is  bound 
to  elect,  and  would  be,  even  if  the  slightest  benefit  were  given 
lier  by  the  will.  JEllis  v.  Lewis  does  not  touch  the  present  case, 
as  that  merely  decides  that  a  devise  on  trust  for  sale  does  not 
defeat  the  widow's  right 


1853. 

' . ' 

Parkeb 

V. 
SOWBRBT. 

Argument, 


The  Yice-Chakcellob.     Having  recently  had  occasion  to 
omsnlt  all  the  authorities  in  the  case  of  Gibson  v.  Gibson  (i),  I 
liave  my  mind  made  up  on  the  point  now  before  me.     And 
though  it  is  doubtless  hard  on  the  trustees  that  they  should  be  the 
losers  by  what  they  have  done,  yet  I  must  adhere  to  the  general 
proportions  laid  down  there.     If,  indeed,  I  did  not  feel  myself 
lx>und  by  the  decisions,  of  which  there  is  a  continuous  series, 
mil  one  way,  and  if  the  matter  were  before  me  as  res  integra, 
there  are  some  of  those  cases  with  which  I  should  not  fully  con- 
cur.   But  in  a  question  of  this  sort,  involving  the  title  to  estates 
^a  question  of  no  small  importance),  where  the  current  of  au- 
thorities flows  in  one  direction,  I  should  not  feel  myself  jus- 
tified in  deviating  from  the  stream  which  has  been  pursued  by 
those  who  have  preceded  me.     In  all  the  cases  in  which  the  ques- 


Judgment 


(a)  8  Hare,  310. 


(b)  Ubi  supra. 
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tlon  has  been  discussed^  we  find  it  laid  down  as  a  recognised 
principle^  that  in  order  to  put  the  widow  to  her  election,  we 
must  from  the  terms  of  the  will  itself  collect  an  intention,  to 
dispose  of  the  estate  in  a  manner  which  would  be  wholly  incon- 
sistent with  the  allowance  of  the  claim  for  dower ;  and  that  it  is 
not  enough  merely  to  show  that  there  was  no  intention  that  the 
widow  should  enjoy  both  her  dower  and  take  the  benefit  con- 
ferred upon  her  by  the  will.  As  I  previously  observed,  there 
have  been  decisions  on  that  point,  about  the  propriety  of  whidi 
there  might  be  much  argument ;  but  however  that  may  be,  I 
feel  myself  bound  by  them. 

There  is,  then,  a  series  of  cases  which  decide,  that  although  a 
devise  of  all  a  testator's  estates  is  no  proof  that  the  testator  did 
not  mean  his  wife  to  enjoy  her  dower  also,  inasmuch  as  ai7  his 
estates  meant  only  what  was  his  own  to  devise,  yet  a  devise 
upon  trust  to  manage  a  farm,  or  the  giving  a  power  to  lease 
lands,  has  been  considered  indicative  of  an  intention  to  de- 
prive the  widow  of  the  rights,  which  in  the  absence  of  such 
a  power  or  trust  she  would  be  entitled  to  claim.  The  cases  on 
this  subject  are  too  numerous  and  uniform,  and  their  authority 
IS  too  high,  to  allow  me  to  hold  at  the  present  day,  that  the 
principles  to  be  deduced  from  them  are  not  the  established  law. 
If,  therefore,  this  is  a  devise  to  trustees,  with  a  power  to 
lease,  I  am  bound  by  the  decisions  I  have  referred  to,  to  hold 
that  in  this  case  the  widow  is  put  to  her  election.  The  first 
remark  I  shall  make  upon  this  power  is,  that  it  is  a  power  to  let 
until  all  the  nephews  and  nieces  attain  twenty-one,  which  is  to 
a  certain  extent  a  limited  power,  inasmuch  as  they  might  all 
have  attained  twenty-one  before  the  testator's  death ;  in  which 
case  there  would  have  been  no  room  for  its  exercise.  This  pos- 
sibility of  the  power  never  being  exercised,  has  been  made  use 
of  as  an  argument  for  the  right  to  dower ;  but  I  do  not  think, 
that  because  events  might  have  turned  out  differently,  that  we 
are,  therefore,  to  vary  the  intention  of  the  testator. 

The  next  question  is,  whether  the  power  to  &/,  as  distinguished 
from  a  power  to  lease,  makes  this  case  different  from  those  which 
have  been  decided  on  the  latter  form  of  the  power :  that,  as  I 
understand  it,  is  the  ground  of  the  master's  report  in  favour  of 
the  widow's  right  If  there  be  any  such  distinction,  I  confess  it 
is  new  to  me.  However,  I  have  referred  to  Sheppard's  Touch- 
stone on  the  point,  and  find  in  the  14th  chapter  (on  leases), 
and  was  struck  by  it,  that  he  uses  the  words  '*  lease "  and 
'<  let "  indifferently.  He  says,  **  a  lease  does  properly  signify 
demising,  letting ; "  and  he  proceeds  to  say  that  it  might  be  done 
by  the  words  *<  lease,  demise,  or  let."  This  clearly  shows  that 
he  considered  the  word  ''  lease "  to  be  synonymous  with  the 
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word  "  let.**  But  if  there  were  the  least  doubt  on  the  subject, 
we  have  only  to  refer  to  2  Bl.  Com.  p.  317.,  where  the  learned 
author  treats  of  leases,  and  there  we  find  these  words :  *^  The 
usual  words  of  operation  in  it  (a  lease)  are  *  demise,  grant,  and 
to  farm  let.' "  I  think,  therefore,  there  is  no  ground  for  the  dis* 
tinction  attempted  to  be  made.  The  present  case,  then,  comes 
within  the  authorities  referred  to,  subject,  however,  to  this  ob- 
servation. The  right  to  dower  arose  out  of  a  particular  freehold 
estate,  while  the  benefit  the  widow  received  was  derived  out  of 
the  personal  estate,  and  from  an  annuity  charged  on  an  estate 
different  from  that  out  of  which  dower  is  claimed.  Now  the  rule 
is  this,  if  a  testator  devises  any  portion  of  his  real  estate  in  such  a 
manner  that  the  claim  of  dower  would  defeat  that  intention, 
then  the  widow  is  put  to  her  election,  if  there  were  any,  even 
the  slightest,  benefit,  a  gold  watch,  for  instance,  conferred 
upon  her  by  the  same  instrument.  For  these  reasons  I  am 
of  opinion,  that  the  widow  in  this  case  was  put  to  her  elec- 
tion, and  let  there  be  a  declaration  to  that  effect. 
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Another  question,  which  turned  on  the  construction  of  this 
will,  was,  whether  the  representatives  of  some  of  the  nephews 
and  nieces,  who  had  attained  the  age  of  twenty-one,  but  died 
before  the  time  of  sale,  were  entitled  to  claim  their  shares  ? 
And  it  accordingly  came  on  now  for  argument. 

Mr.  Bamll  for  the  survivors  of  the  nephews  and  niecea 
This  case  is  on  all  fours  with  a  late  case  decided  by  Lord 
Langdalef  Beck  v.  Burn  (a) ;  and  therefore  the  shares  were  not 
a  vested  interest  until  all  the  children  had  attained  the  age  of 
twenty-one.     It  is  dbtinguishable  from  those  cases  where  the 
age  is  merely  the  specified  time  for  payment.     There  is  here  no 
gift  in  the  early  part  of  the  will  to  the  nephews  and  nieces ;  time 
is  therefore  of  the  essence  of  the  gift,  and  nothing  vested  in  the 
parties  who  died  before  the  time  named.     In  the  cases  cited  on 
the  other  side  there  was  an  intermediate  interest  given ;  not  so 
lierey  as  it  is  conceded  that  there  was  an  intestacy  until  the  time 
of  sale.     In  Hanson  v.  Graham  (&),  and  that  class  of  cases, 
there  was  an  intermediate  gift  of  rents  and  profits.    But  this 
question  is  reduced  to  a  simple  bequest  of  this  nature,  **  after  the 
youngest  of  my  nephews  and  nieces  shall  have  attained  the  age 
of  twenty-one,  then  I  give  the  proceeds  c  f  the  sale,  share  and 
share  alike,  among  them,"  so  that  it  became  a  vested  interest  only 
in  snob  as  survived  the  event.     Here,  too,  the  very  corpus  to  be 
distributed  does  not  arise  until  the  event  ^Happens,  which  also 
distinguishes  it 

(a)  7  Beav.  433.  (h)  6  Vcs.  239. 

Q  3 


June  I. 

Argument  as 
to  whetber 
nephews  and 
nieces,  on  at- 
taining twenty- 
one  (except 
those  specifi- 
cally ex- 
clnded),  ac- 
quired a  Tested 
interest. 
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Mr.  Glasse  and  Mr.  Boffshawe,  jun.^  for  parties  who  died  be- 
fore the  event.  It  is  clear  that,  on  the  trae  construction  of  this 
willy  those  nephews  and  nieces  who  attained  twenty-one  acquired 
a  vested  interest.  That  is  the  rule  where  the  postponement  is 
directed  merely  with  reference  to  the  situation  or  convenience 
of  the  estate,  as  is  the  case  here,  (a)  The  reasoning  too  of  Vice- 
Chancellor  Wigramy  in  the  case  of  Leeming  v.  Shtratt  {b)y  is 
applicable  to  the  present  case.  The  words,  *^  all  my  nephews 
and  nieces,"  strengthened  the  inference  that  the  testator  did  not 
intend  to  exclude  any  who  should  have  attained  twenty-one. 
In  Packham  v.  Gregory  (c)  the  gift  was  under  similar  circum- 
stances to  the  present,  and  there  the  vice-chancellor  held  that 
even  those  who  died  before  the  time  of  payment  were  entitled. 

Mr.  Murray^  Mr.  Taylaty  and  Mr.  Fleming  for  other 
parties. 

Mr.  Bovill  in  reply. 


Judgment, 


The  Vice-Chancellor.  I  understand  that  there  is  a  doubt 
as  to  whether  one  of  the  nephews  attained  the  age  of  twenty- 
one  ;  if  he  did  not,  he  is  excluded  on  the  authority  of  Leeming 
V.  Sheratt.  As  to  those  who  did  attain  twenty-one,  I  am  of 
opinion  that  they  are  not  excluded,  even  although  they  died 
before  the  time  of  sale.  This  is  a  case  of  a  gift  to  trustees  upon 
certain  trusts ;  and  the  testator  directs  that,  should  any  bonds 
or  note  s  stand  against  him  at  the  time  of  his  death,  then, 
after  the  youngest  of  his  nephews  and  nieces  was  of  age,  that 
the  estates  should  be  sold  by  the  trustees,  and  the  proceeds 
thereof  go  equally,  share  and  share  alike,  among  all  his 
nephews  and  nieces,  Joseph  Pollock  and  John  Pollock  ex- 
cepted. 

Now  if  this  had  been  a  limitation  to  nephews  and  nieces 
of  the  estate  itself,  I  confess,  in  my  opinion,  that  would  have 
been  a  vested  interest  in  all  the  nephews  and  nieces,  notwith- 
standing any  of  them  should  die  before  the  period  at  which  it  was 
directed  that  they  should  have  the  l^al  estate ;  and  it  appears 
to  me  that  the  only  purpose  the  testator  had  in  directing  a 
sale,  was  for  the  convenience  of  a  division  among  them.  And 
this  is  clear.  Supposing  it  to  be  a  vested  interest,  and  that  they 
had  all  attained  the  age  of  twenty-one,  they  would  have  been 
entitled  to  say,  '*  Do  not  sell  it,  but  let  the  estate  belong  to  us.** 
The  direction  to  sell  was  given  in  order  to  enable  the  trustees 


? 


[fli  1  Jarm.  Wills,  756,  757. 
[b)  2  Hare,  14. 

(c;  4  Hare,  307.     See  also  Monk- 
hauie  V.  Holme^   1  Bro.  C.  C.  298. ; 


dfay  V.  Wbod^  8  Bro.  (X  C.47S.; 
and  Bamet  v.  AUen^  1  Bro.  CC 
181. 
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to  divide  it  amongst  the  nephews  and  nieces,  it  being  inconve- 
nient to  divide  it  otherwise  among  several  persons.  Besides,  I 
think  diere  is  this  reason  for  saying  that  the  testator  did  not 
mean  to  exclude  any  but  those  specially  mentioned.  And  the 
reason  is  that  the  exclusion  of  two  seeius  to  show  he  meant  to 
make  a  gift  to  all  his  nephews  and  nieces  living  at  his  death. 
He  has  regard  to  all  nephews  and  nieces  existing,  and  I  think 
he  means  to  give  it  to  all  except  those  two.  Suppose  he  had 
given  it  to  them  nominatim,  there  would  be  then  no  reason  for 
saying  that  any  of  them  were  to  be  excluded.  No  doubt  if  a 
legacy  is  given  to  A.  B.  after  a  period,  not  for  convenience, 
but  for  some  other  reason,  A.  B.  must  survive  that  period  in 
order  to  obtain  it.  But  if  the  postponement  of  the  period  is  for 
the  purpose  of  working  out  certain  purposes  which  the  testator 
means  to  have  worked  out,  then  it  is  quite  different. 

My  opinion  upon  the  authority,  and  not  only  upon  that  au- 
thority, but  from  what  I  understand  to  be  the  general  law  in 
this  case,  is,  that  this  b  a  vested  interest  in  the  nephews  and 
nieces,  notwithstanding  they  might  not  survive  the  period  at 
which  the  sale  was  to  take  place ;  but,  upon  the  authority  of 
T^eeming  v.  Sheratt,  my  opinion  is,  the  testator  did  not  mean 
that  any  who  did  not  attain  twenty-one  should  take.  I  think 
I  ought  to  mention,  that  where  there  is  a  gift  for  life,  and  after 
death  to  sell  the  real  and  personal  estate  and  divide  the  pro- 
duce amongst  the  children,  as  in  Beck  v.  Burrty  Lord  Langdak 
decided  that  was  not  a  vested  interest.  I  may  observe  that 
the  only  ground  on  which  I  can  see  that  case  was  decided  was 
upon  the  words  ''pay  and  divide."  I  think  myself  bound  to  say, 
that  if  that  be  the  principle  of  the  decision,  I  cannot  subscribe  to 
the  authority  of  that  case ;  and  if  that  be  not,  I  do  not  know 
what  was  the  principle,  except  that  there  was  no  gift  to  trustees, 
unless  the  period  arose. 

Decree,  that  each  of  the  nephews  and  nieces  (except  those  spe- 
cifically excluded)  acquired  a  vested  interest. 

Solicitors,  Ley  ;  Capes  8f  Stuart ;  Monsey  Sf  Gray  ;  Deighton. 
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G.  A.  F.,  after 
beqaeathing 
certain  legacies 
and  annuities, 
gave  and  be- 
queathed all 
**  the  rest,  resi- 
due, and  re- 
mainder of  his 
estate  and 
effects,  whatso- 
ever and 
wheresoever," 
to  trustees 
upon  certain 
trusts. — Heldf 
that  real  estate, 
of  which  the 
testator  was 
seised,  passed 
by  the  re- 
siduary gift. 

Statement 


Argumtnf^ 


FULLERTON  v.  MARTIN. 

George  Alexander  fullerton  by  hu  wui, 

dated  the  3rd  of  August,  1847,  after  beqaeathing  certain  lea- 
ded, annuities,  and  sums  of  money  to  John  Martin  and  Peter 
Breton,  upon  certain  trusts,  gave  and  bequeathed  all  the  rest, 
residue,  and  remainder  of  his  estate  and  effects,  whatsoever  and 
wheresoever,  and  every  part  thereof,  to  his  sud  trustees  upon 
trust,  to  invest  the  same  in  their  names  in  some  of  the  public 
stocks  or  funds  of  Great  Britain,  or  at  interest  upon  govern- 
ment or  real  securities  in  England,  with  power  to  alter  or  vary 
the  same  into  other  stocks,  funds,  or  securities  of  a  like  nature, 
and  to  pay  the  interest  and  annual  proceeds  thereof  to  his  son, 
George  Main  Fullerton  (since  deceased),  during  his  life,  and 
then  upon  trust  to  divide  the  said  principal  stocks,  funds,  and 
securities  among  his  children ;  and  in  default  of  any  children 
acquiring  a  vested  interest,  then  in  trust  to  pay  the  interest  and 
annual  proceeds  thereof  to  David  Fullerton  for  life,  and  at  his 
death  to  divide  the  principal  equally  among  his  children  to  be 
vested  at  twenty-one,  with  benefit  of  survivorship ;  and  in 
default  of  such  children  to  Alexander  George  Fullerton  and  hb 
children ;  and  in  default  of  such  children  to  the  testator*8  next 
of  kin. 

A  bill  was  filed  for  the  administration  of  the  testator's  estate, 
and  now  came  on  for  hearing.  The  minutes  were  agreed  upon 
with  one  exception,  and  that  was  a  question  whether  certain 
shares  in  a  chapel  at  Southampton,  which  proved  to  be  real  and 
not  personal  estate,  as  they  were  at  one  time  considered,  were 
included  in  the  residuary  gift  to  the  trustees. 

Mr.  Baiiyy  Mr.  WUlcock,  and  Mr.  G.  T.  White  for  the 
plaintiff. 

The  only  question  arising  on  the  construction  of  the  will  is, 
whether  certain  shares  in  a  chapel  passed  under  the  devise 
to  the  trustees,  or  whether  they  go  to  the  heir-at-law.  The 
words  used  are  all  '^the  rest,  residue,  and  remainder  of  my 
estate  and  effects,  whatsoever  and  wheresoever,"  and  we  contend 
that  they  pass  the  real  estate. 

It  is  quite  clear  that  the  words  in  themselves  are  suflicient  to 
carry  the  whole  residue  of  the  testator's  estate,  real  and  per- 
sonal, and  that,  unless  there  is  something  in  the  wUl  which  makes 
it  necessary  to  give  a  different  construction  to  the  words,  you 
must  give  them  their  full  force.  The  rule  on  this  head  ia  laid 
down  in  1  Jarman  on  Wills,  (a)     In  a  late  case  too,  before 

{^a)  p.  663. 
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the  Privy  CoaDcil5  TTie  Mayor  of  Hamilton  v.  Hodsdon  (a), 
the  principle  was  laid  down  with  great  distinctness,  and  it  was 
eaidy  that  the  word  ** estate"  in  a  will  was  ffentis  generalissimum^ 
and  would  of  its  own  proper  force,  without  any  proof  aliunde  of 
an  intention  to  aid  the  construction,  carry  realty  as  well  as  per- 
sonalty,  and  was  not  to  be  confined  to  personalty  only,  unless 
there  was  a  clear  intent  expressed  in  other  parts  of  the  will. 
Now,  are  there  any  circumstances  here  to  lead  the  Court  to 
pat  a  limited  construction  on  the  words  ?  It  is  submitted  that 
there  are  not.  In  all  the  cases  in  which  it  has  been  done,  there 
was  either  something  in  the  limitation  itself,  or  in  the  directions 
to  the  trustees,  or  else  a  doubt  arising  from  some  other  clause  of 
the  will  which  made  it  necessary  to  adopt  a  construction  differ- 
ent from  the  natural  one. 

But  where,  as  in  Doe  v.  Chapman  (b),  the  gift  is  general  (and 
in  that  case  there  was  more  ground  for  confining  the  words  than 
here,  inasmucii  as  it  might  have  been  contended,  that  shares 
could  only  be  paid  where  personalty  was  to  be  distributed),  the 
real  estate  was  held  to  pass  under  the  word  estate.  So  also  in 
Dunnage  v.  Wliite  (c),  where  the  words  were  similar  to  those 
used  in  the  present  case.  And,  indeed,  we  find  it  laid  down  in 
all  the  cases,  that  there  must  be  something  to  confine  the  inten- 
tion of  the  testator,  though  formerly  circumstances  were  held 
mdicative  of  that  intention,  which  it  is  presumed  would  not  be 
conudered  so  at  the  present  day. 

Mr.  Glasse  and  Mr.  Cairns  for  the  executors. 

Mr.  Creeling  for  other  parties. 

Mr.  Bacon  and  Mr.  Currey  for  the  heir-at-law.     As  to  the 
case  of  Doe  y.  Chapman,  it  evidently  went  on  this,  that  the 
testator  had  two  kinds  of  estate  with  which  he   dealt,   indi- 
cating an  intention  to  dispose  of  real  as  well  as  personal  es- 
tate.    Kow  here  personal  estate  was  the  only  kind  of  property 
which  the  testator  seemed  to  contemplate  in  his  disposition  of 
his  affidrs.     He  regarded  this  interest  as  part  of  his  personalty, 
and  that  being  so,  the  case  comes  within  the  class  of  cases  men- 
tioned in  1  Jarman  on  Wills  (d) ;  such  as  Wilkinson  v.  Merry* 
land  (e),  where  it  was  held  that  the  words  estates  and  mortgages, 
being  coupled  with  personal  things,  must  have  meant  estates  and 
mortgages  for  years.     In  that  case  there  was  nothing  to  show 
an  intention  to  limit  the  meaning  of  the  word,  and  yet,  on  the 
ground  of  its  collocation,  it  was  held  to  mean  only  personalty 
according  to  the  maxim  noscitur  a  socUs. 


1853. 
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(a)  6  Moo.  P.  C.  C.  76. 
(6)  1  H.  Bl.  223. 
(c)  IJ.  &  W.  583. 


(d)  p.  658. 

(e)  Cro.  Car.  447.  449. ;   S.  C. 
Sir  Wm.  Jones,  330. 
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The  question  in  fact  amounts  to  this^  whether  in  a  will,  which 
makes  no  mention  of  real  estate,  but  evidently  disposes  of  per- 
sonalty, an  intention  to  deal  with  the  realty  will  be  presumed  to 
the  disherison  of  the  heir.  Here  there  is  an  ambiguous  word, 
estate  ;  here  the  directions  are  only  applicable  to  personalty ;  we 
have,  therefore,  no  reason  to  read  the  word  estate  as  if  the  word 
real  were  before  it.  Its  meaning  is  to  be  construed  accordmg 
to  the  society  in  which  it  is  placed. 

In  Sanderson  v.  Dobsan  (a)  the  construction  we  contend  for 
was  given  to  the  word. 

In  order  to  disinherit  the  heir  you  must  be  prepared  to  draw 
two  conclusions;  one,  that  these  ambiguous  words  are  sufficient 
in  themselves  to  pass  the  real  estate,  and  not  only  that,  but  you 
must,  in  addition,  import  into  the  will  an  implied  power  of  sale, 
in  order  to  enable  the  trustee  to  invest  the  proceeds  of  the  real 
estate. 

On  the  other  hand,  if  we  construe  the  word  to  mean  personalty 
only,  there  is  no  need  of  that  implication.  The  introduction  of 
limitations,  inapplicable  to  real  estate,  has  always  been  held  to  be 
a  ground  for  confining  the  meaning  of  the  words,  and  raising  the 
presumption  that  only  personalty  was  intended  to  be  given  in 
1  Jarman  on  Wills.  (&)  Doe  v.  Buckner  (c),  where  the  nature 
of  the  limitations  was  held  to  control  the  meaning  of  the  word 
estate.  In  the  same  manner  in  Doe  v.  HurreU  {d)  the  word 
estate  was  held  to  mean  only  personalty. 

There  is  a  difference  between  this  case  and  the  case  decided 
in  the  Privy  Council ;  Mayor  of  Hamilton  v.  Hodsdon.  {e) 
There  the  testator,  in  the  first  part  of  his  will,  devised  freehold 
estates,  showing  thereby  that  he  had  them  in  contemplation  at 
the  time  he  made  his  will. 

Mr.  Baily  in  reply.  Notwithstanding  all  that  has  been  said 
on  the 'Other  side,  it  is  clear  that  you  must  have  an  indication, 
apparent  on  the  face  of  the  will,  of  an  intention  to  restrain  the 
meaning  of  the  words  **  estate  and  eiFects,"  and  that  intention  we 
contend  does  not  appear  in  the  present  instance.  The  principle 
noscitur  a  sodis  is  here  inapplicable ;  it  is  only  to  be  afqplied 
where  there  is  some  evidence  that  the  testator  used  the  word 
estate  in  a  sense  different  from  its  ordinary  meaning  (which  is 
most  extensive  if  uncontrolled  by  other  words) ;  then,  in  order 
to  discover  the  meaning  of  the  words,  you  may  look  at  the  con- 
text, and  judge  from  that  what  the  testator  intended  to  da  In 
the  present  instance  there  is  no  reason  for  saying  that  the  tee- 


(a)  1  Exch.  141. 

(6)  p  657. 

(c)  1  T.  R.  610. 


(d)  5B.&  Aid.  is. 

(e)  Supra, 
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tator  used  the  words  In  any  confined  sense^  and,  therefore,  they 
most  have  their  natural  meaning. 

In   Sanderson  v.  Dobson  (a)   it  was  necessary  to  give  the 
word  estate  a  different  meaning  from  the   natural  one;  and 
that  beii^  so,  the  Court  held  that  its  construction  must  be 
limited,  and  that,  therefore,  it  did  not  pass  the  real  estate.     In 
Doe  T.  Buckner  (i)  the  limitations  were  peculiarly  applicable  to 
peFBonaky,  which  was  the  ground  of  the  decision.  In  Doe  y.  Hur- 
reU  there  were  also  peculiar  circumstances  about  the  gift,  which 
rendered  it  necessary  to  narrow  the  meaning  of  the  words. 
Then,  as  to  the  objection,  that  the  direction  to  invest  b  a  proof 
that  the  testator  thought  he  was  dealing  only  with  personalty,  it 
is  submitted  that  there  is  no  weight  in  the  objection.     It  is  an 
argument  which  militates  just  as  much  against  some  descriptions 
of  personalty  as  it  does  against  realty.     For  it  may  be  said,  can 
you  invest  leaseholds   without  first  selling  them?     Can  you 
direcdy,  and  without  first  converting  them,  invest    Jamaica 
bonds?  and  yet  it  is  not  disputed  that  they  pass  by  the  will. 
It  is  clear  therefore,  pari  rationed  that  a  direction  to  invest  the 
real  estate  means  that  the  trustees  are  first  to  sell,  and  then  to 
invest  the  proceeds. 
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The  Yjce-Chakcellor.  In  this  case  I  am  of  opinion 
that  the  real  estate  passed  under  this  devise.  The  testator  in 
his  will,  after  certain  bequests  not  necessary  to  specify,  gave 
''all  the  rest,  residue,  and  remainder  of  his  estate  and  effects 
whatsoever  and  wheresoever,  and  every  part  thereof,"  to  his 
trustees  upon  certain  trusts. 

These  words  are  in  themselves  sufficient  to  pass  not  only  the 
personal  but  also  the  real  estate ;  a  principle  which  we  find  laid 
down  in  all  the  cases  which  have  been  cited  on  both  sides  of 
the  question,  always  supposing  that  there  are  no  words  indi- 
Ckimg  an  intention  to  control  their  meaning.  As  to  the  cir- 
cumstances sufficient  to  indicate  an  intention  to  limit  the  mean- 
ing of  the  words,  it  seems  tliat,  in  earlier  cases,  a  different 
view  was  taken  from  that  which  is  held  at  the  present  day. 
Amongst  those  cases  is  that  of  Doe  v.  Buckner.  (c)  In  that 
case  the  testator,  after  giving  some  pecuniary  legacies,  gave  all 
the  rest  of  his  estate  and  effects  of  what  nature  soever  to 
A  and  B.,  their  executors  and  administrators,  in  trust  to  add  the 
interest  to  the  principal,  so  as  to  accumulate  the  same,  as  it  was 
his  will  that  the  said  residue  should  not  be  paid  or  payable, 
bat  at  the  time,  and  in  the  manner,  and  to  the  several  persons 

(a)  Ubi  supra.  (b)  Ubi  supra.  (c)  Ubi  supra. 
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as  the  said  principal  sum  of  ll^OOO/.  was  before  directed  to  be 
paid.  Loi*d  Kenyouy  in  giving  judgment,  used  this  language : 
^^  It  b  our  duty  to  give  effect  to  the  intention  of  the  testator,  if 
that  can  be  discovered ;  but  if  we  cannot  find  out  that  intent, 
the  title  of  the  heir-at-law  must  prevail ;  and  it  is  on  this  latter 
ground  that  my  opinion  proceeds  in  this  case.  I  do  not  see  any 
words  in  the  will  to  disinherit  the  heir-at-law."  He  then  said 
that  if  he  had  found  words  sufficient  to  pass  both  the  real  and 
personal  estate,  he  would  have  held  otherwise.  And  so  we  find 
it  in  all  the  old  cases  on  this  subject.  But  I  apprehend  that  if 
the  case  of  Doe  v.  Buckner  had  to  be  decided  at  the  present 
day,  it  would  be  differently  decided,  and  the  grounds  on  which 
Lord  Kenyan  rested  his  decision  would  not  be  sufficient  to 
warrant  the  conclusion  at  which  he  arrived.  Another  case 
which  has  been  referred  to  is  that  of  Doe  v.  Hurrelly  a  case  de- 
cided in  1821.  There  the  testator,  after  certain  l^acies, 
bequeathed  all  the  rest  and  residue  of  his  estate  and  effects, 
whatsoever  and  wheresoever,  unto  A.  and  B.  their  executors, 
administrators,  and  assigns,  upon  trust  that  they  should  out  of 
such  residue  of  the  moneys,  and  effects  that  he  should  die  pos- 
sessed of,  carry  on,  manage,  and  cultivate  the  farm  then  in  his 
possession,  for  the  remainder  of  his  term,  for  the  joint  advantage 
of  his  children,  and  at  the  expiration  of  the  said  term,  upon 
further  trust,  to  sell  such  residue  of  his  estate  and  effects,  or 
such  effects  as  should  then  be  upon  his  farm,  and  divide  the 
money  among  his  children.  In  that  case  the  Court  held  that 
the  testator,  by  using  the  latter  word,  himself  furnished  a  com- 
ment upon  the  words,  the  residue  of  his  estate  and  effects  ;  and 
that,  by  those  words,  he  meant  only  such  estate  and  effects  as 
constituted  personal  property.  I  do  not  therefore  consider  that 
Doe  V.  Hurrell  decides  the  case  before  me. 

With  regard  to  the  case  of  Sanderson  v.  Dobson  (a),  there 
the  testator,  after  devising  certain  estates  by  his  will,  proceeded 
thus :  —  ''I  give  all  the  rest  of  my  household  furniture,  books^^^ 
linen,  and  china,  except  as  hereinafter  mentioned,  goods,  chattel^ 
estate,  and  effects,  of  what  nature  or  kind  soever,  and  wheve^ 
soever,"  to  certain  executors  *'  in  trust,"  &c  In  that  case  tHe 
Court  held  that  the  word  estate  did  not  pass  the  realty,  on  the 
ground  that  in  the  clause  after  the  one  in  question,  the  testator 
disposed  of  an  important  part  of  his  personal  property,  evi- 
dently treating  it  as  something  which  had  not  passed  by  the 
previous  clause.  On  this  account  it  was  necessary  to  give  the 
word  estate  some  more  limited  sense  than  that  which  would  be 


(a)  Ubi  supra. 
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its  ordinary  import ;  and  this  could  only  be  done  by  applying 
the  doctrine  noscitur  a  sociis,  and  holding  that  the  word  had 
reference  exclusively  to  matters  of  the  same  nature  as  those 
mth  which  it  associated.     Now,  according  to  the  principles  of 
construction  laid  down  in  that  case,  the  early  cases,  such   as 
Doe  y.  Buchnevy  proceeded  upon  grounds  which  would  not  now 
be  apheld.     And  this  view  is  strongly  corroborated  by  the  case 
of  Dumage  v.  White,  (a)     There  the  words  were,  "  all  the  rest, 
residue,  and  remainder  of  my  estate  or  effects  whatsoever  and 
wheresoever  of  what  nature  or  kind  soever."    In  that  case  the 
Court  held  that  the  real  estate  did  pass  to  trustees,  but  that, 
inasmnch  as  he  had  only  directed  them  to  deal  with  ^^  personal 
estate,  the  beneficial  interest  in  the  realty  went  to  the  heir-at- 
law. 

In  the  present  case  there  is,  first,  a  gift  of  personal  estate, 
and  no  mention  made,  and,  therefore,  no  devise  of  real  estate  in 
terms.  The  testator  then  gives  ^^  All  the  rest,  residue,  and 
remainder  of  his  estate  and  effects,  whatsoever  and  wheresoever, 
and  every  part  thereof*'  to  his  trustees. 

If  that  were  all,  and  we  had  to  decide  it  on  these  words, 

there  would  be  no  question  as  to  the  true  construction,  but  he 

afterwards  directs  that  his  trustees  should  '^  invest  the  same  in 

thdr  names  in  some  of  the  public  stocks  or  funds,  or  at  interest 

upon  government  or  real  securities  in  England ;  and  it  is  said 

that  these  words  show  an  intention  to  give  only  the  personal 

estate,  inasmuch  as  real  estate  cannot  be  invested,  and  there  is 

no  power  of  sale.    But  I  confess  that  this  argument  seems  to  me 

to  be  devoid  of  any  weight.    It  is  no  doubt  quite  true,  that  you 

cannot  invest  real  estate  without  first  selling  it ;  but  the  same 

remark  may  be  made  as  to  many  other  species  of  property  not 

coming  under  the  denomination  of  realty.     It  is  the  same  with 

leaseholds,  the  same  with  terminable  annuities,  and  many  other 

cpedcB  of  personal  property.     The  true  construction  then  of 

these  words  must  be,  that  you  take  the  proper  and  necessary 

means  to  invest  this  property,  that  is,  by  first  converting  it,  and 

then  investing  the  proceeds  according  to  the  trusts  of  the  will. 

That  being  so,  and  there  being  nothing  on  the  face  of  the  will 

to  show  an  intention  to  confine  the  meaning  of  the  word  estate, 

3  must  hold  that  the  real  estate  passed  under  the  devise. 

Solicitorsi,  Currey  ;  Maberlys  §•  Beachcrofi. 
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Judgment, 


HEWISON  V.  NEGUS. 

X  HIS  was  an  appeal  from  the  Master  of  the  Rolls.  Under  the 
will  of  Eleanor  Ward^  dated  in  August,  1830,  Eleanor  Ann 
BuU,  became  entitled  to  one  moiety  of  the  testatrix's  real  estate, 
subject  to  the  life  interest  therein  of  Susannah  Bull.  Eleanor 
Ann  Bull  afterwards  married  William  Negus,  and  bj  a  post- 
nuptial settlement,  dated  the  9th  of  November  1848,  after  re- 
citing that  the  entire  real  estate  was  subject  to  two  mortgages, 
amounting  to  GOOOiL,  the  moiety  of  E.  A.  Negus  in  remainder 
was  conveyed  to  trustees  upon  trust  for  the  separate  use  of  £. 
A.  Negus,  the  wife,  for  life,  and  after  her  decease  for  William 
Negus  for  life,  with  remainder  as  E.  A.  N^us  should  by  will 
appoint,  and,  in  default  of  appointment,  to  the  use  of  the  child 
or  children  of  E.  A.  Negus,  and  in  case  of  no  child  attaining 
twenty-one,  or  leaving  issue,  to  the  use  of  E.  A.  Negus  in  fee. 
On  the  10th  of  August,  1849,  Susannah  Bull,  the  tenant  for 
life,  died.  In  October,  1850,  W.  Bowker  commenced  proceed- 
ings to  enforce  a  security  for  700iL  against  the  parties  in  this 
suit  and  others,  and  Bowker  agreed,  on  payment  of  400/.,  to 
abandon  the  proceedings  as  to  Wm.  Negus  and  his  wife,  and  the 
plaintiff  Hewison  and  his  wife,  who  was  Mrs.  Negus's  sister, 
entitled  to  the  other  moiety  of  the  real  estate.  Accordingly 
Hewison,  the  plaintiff,  having  paid  to  Wm.  Bowker  the  400/L, 
Wm.  Negus  and  his  wife,  by  an  indenture  dated  the  2nd  of 
April,  1851,  and  acknowledged  by  her,  conveyed  her  moiety  of 
the  estate  to  Hewison,  for  the  purpose  of  securing  the  repay- 
ment to  him  of  a  moiety  of  the  400/.  so  paid  by  him.  This 
suit  was  instituted  by  Hewison  for  the  purpose  of  foreclosing  the 
mortgage,  and  the  question  arose  as  to  the  validity  of  the  settle* 
ment  as  against  the  plaintiff. 

The  Ataster  of  the  Rollsy  on  the  19th  of  March  last,  dis- 
missed the  bill,  but  without  costs. 

Mr.  Llot/d  and  Mr.  Bilton,  for  the  plaintiff,  contended  that  the 
settlement  of  1848  was  voluntary,  and  void  as  against  the 
plaintiff's  mortgage.  The  27  Eliz.  c.  4.  was  applicable  to  con- 
veyances by  married  women  ;  Goodright  v.  Moses  (a),  Davenport 
V.  Bishop  (b)f  Currie  v.  Nind  (c),  and  Butterfield  v.  Heath,  (d) 

Mr.  R.  Palmer  and  Mr.  Fane,  for  the  defendants,  were  not 
called  upon. 

Lord  Justice  Knight  Bruce  said,  that  he  considered,  with 
the  Master  of  the  Rolls,  that  the  settlement  was  a  bargain  for 


(a)  2  W.  Bl.  1019. 

(b)  1  Phill.  698. 


(c)  1  Mjl.  &  C.  17. 
(rf)  22  L.  J.  Ch.  270. 
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yalue  between  the  husband  and  wife,  and  was  sustainable  against         1853. 

a  subsequent  dealing  with  the  estate,  although  in  favour  of  a  hewison 
purchaser  for  value.  v. 

LfORD  Justice  Turner  concurred.  Neous. 

Solicitors,  Hensman  ;  and  Meredith^  Reeve  8f  Co.  ^      ' 


The  Lobds 
WATSON  V.  ALCOCK  Justice.. 

OJune  8. 
N  the  14th  of  February,  1 850,  the  plaintiff,  and  John  Wat-  A.  gave  a 
son  his  son,  signed  an  agreement  with  the  Craven  Bank,  whereby  b/s  debt  on  a 
the  plaintiff  agreed  to  be  accountable  to  them  for  the  due  pay-  ^I^Ju  ^^"^^ 
ment  of  any  money  then  due,  or  which  might  become  due,  from  banker,  to  the 
John  Watson  to  the  bank,  but  limited  to  the  amount  of  1000/.  S^^afterwiSd?^ 
The  agreement  also  provided,  that  if  the  plaintiff  should  give  applied  for  a 
notice  in  writing  to  the  bank  determining  the  guarantee,  he  vance  o?3ooi 
should  be  liable  only  to  the  extent  aforesaid  for  the  amount  due  *°d  fi^^e  a 
from  John  Watson  to  the  Bank  at  the  time  of  giving  the  notice,  attorney  to 
but  not  for  any  money  advanced,  or  liability  incurred,  by  the  !^q*JJ?  *^f 
bank  subsequent  to  such  notice.     In  March,  1851,  the  moneys  same  time,  A. 
then  owing  by  him  to  the  bank  amounting   to  lOOOZ.,  John  *°^  ^'  *^«°^ 

o      i/  o  'an  agreement 

Watson  applied  for  a  further  advance  of  300/.,  which  was  made  with  the  bank- 
upoh  his  giving  a  warrant  of  attorney  to  secure  the  floating  u^^g^ipu^ 
balance  of  his  account,  provided  that  the  sum  ultimately  re-  l^^  that  the 
ooverable  thereon  should  not  exceed  1300/.,  and  provided  that  tora!^°8hoiJd 
the  guarantee  given  by  the  plaintiff  should  not  be  prejudiced  or  ^^^  prejudice 
affected  by  the  said  warrant  of  attorney.     The  warrant  of  at-  and  that  the 
tomey  was  dated  on  the  19th  of  March,  1851,  on  which  day  the  ^?°^^" 
plantiff  and  his  son  executed  a  memorandum  of  agreement  with  request  of  A., 
the  persons  composing  the  firm  of  the  Craven  Bank,  and  it  was  J^^j^B^foT 
thereby  declared  that  the  agreement  of  the  14th  February,  1850,  the  amount  of 
should  not  be  in  any  manner  prejudiced  or  affected  by  the  exe-  bankers  neg-^ 
cation  of  the  said  warrant  of  attorney,  or  by  judgment  to  be  ^^^^ed  to  file 
entered  up  or  execution  issued  thereon ;  and  that  all  moneys  attorney,  as 
recovered  by  virtue  of  the  warrant  of  attorney  should  be  first  T^l^'^ff  v'^^^° 
applied  in  reduction  of  the  balance  of  the  banking  account  due  cioe.;  and, on 
at  the  time  of  levying  execution,  before  the  said  agreement  ^nkropt"thf 
should  be  capable  of  being  performed  or  satisfied  by  the  plaintiff  warrant  of  at- 
either  wholly  or  in  part,  to  the  end  that  the  said  agreement  to'be^o^^^ 
should  remain  effectual  to  the  extent  of  1000/.,  after  judgment  against  his  as- 
should  have  been  entered  up  on  the  said  warrant  of  attorney  'hs^  in'conse- ' 
and  execution  levied  in  pursuance  thereof,  and  the  proceeds  of  q^«»ce  ^L^^* 

the  execution  placed  to  the  credit  of  the  said  account:  the  me-  guarantee  of  A. 

wasdiscbarged. 
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' . ' 

Watton 

V, 
AlCOCK. 

Siaiement 


morandum  also  contained  a  declaration,  that  for  the  privilege  or 
protection  of  the  plaintiff,  in  addition  to  the  proviso  contained 
in  the  agreement  of  February,  1850,  for  discharging  him  from 
continuing  the  responsibility  on  giving  notice,  the  bank  should, 
on  being  required  so  to  do  in  writing  by  the  pliuntiff  (although 
such  requisition  should  not  be  necessary  as  between  the  bank 
and  John  Watson),  enter  up  judgment  on  the  warrant  of  attor- 
ney, and  levy  execution  thereon  as  soon  as  practicable,  and 
apply  the  proceeds  of  such  execution  in  reduction  of  the  siud 
balance  of  the  said  banking  account. 

On  the  24th  of  March,  1851,  judgment  was  signed  and  entered 
up  upon  the  warrant  of  attorney  in  the  Court  of  Common  Pleas ; 
but  neither  the  warrant  of  attorney,  nor  a  copy  thereof  with  an 
affidavit  of  its  duo  execution,  was  filed  in  the  Queen*s  Bench 
within  twenty-one  days,  as  required  by  the  3  Greo.  4.  c  39.  and 
12  &  13  Vict  c.  106.  8.  136. 

On  the  25th  of  August,  1851,  the  plaintiff,  by  notice  in  writ- 
ing, required  the  bank  to  levy  execution.  This  was  accordingly 
done,  and  the  goods  seized  were  sold,  and  the  proceeds  amounted 
to  the  full  debt  then  due  to  the  bank.  Within  a  few  days 
afterwards  John  Watson  became  bankrupt,  and  his  assignees 
having  discovered  that  the  warrant  of  attorney  had  not  been 
duly  filed,  recovered  from  the  bank  the  goods  taken  in  execu- 
tion. Proof  was  then  made  under  the  bankruptcy,  and  the  l^ank 
received  two  dividends  of  75.  6d.  and  Sd.  respectively  on  the 
amount  of  their  claim.  An  action  was  then  brought  against  the 
plaintiff  on  the  guarantee,  and  by  arrangement,  judgment  was 
given  in  the  action,  and  the  present  suit  was  instituted  for  the 
purpose  of  having  the  guarantee  given  up  to  be  cancelled,  and 
for  an  injunction  to  restrain  further  proceedings  in  the  action, 
and  to  prevent  any  other  action  being  brought  upon  the  guarantee. 

The  plaintiff  having  moved  for  an  injunction  before  Vice- 
Chancellor  Stuart,  his  honour,  on  the  14th  of  March,  granted 
it  and  gave  the  plaintiff  his  costs  of  the  application,  (a)  From 
this  decision  the  defendants  appealed,  and  the  appeal  now  came 
on  to  be  heard. 

Mr.  J.  Baih/  and  Mr.  W.  A.  Collins  for  the  plaintiff. 

The  plaintiff,  who  had  consented  to  become  a  surety  to  the 
defendants,  was  entitled  to  have  the  full  benefit  of  all  the  secu- 
rities which,  at  the  time  of  his  giving  the  guarantee,  it  was  pro- 
posed that  the  defendants  should  have.  At  the  time  of  entering 
into  the  second  agreement,  it  was  upon  the  express  understand- 
ing that  the  bank,  when  required  by  the  plaintiff,  should  do  a 


(a)  17  Jar.  482. 
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oertam  act  for  his  protection.  By  their  neglect  only,  in  not 
duly  filing  the  warrant  of  attorney,  the  defendants  were  unable 
to  protect  the  plaintiff  as  it  had  been  agreed  that  they  should, 
and  therefore  the  plaintiff  must  be  held  discharged  from  his 
guarantee.  They  cited  Capel  v.  Butler  (a)  and  Stratan  v. 
BastalL  {h) 

Upon  the  question  as  to  the  filing  the  warrant  of  attorney 
they  referred  to  Acraman  y.  Hemiman.  (c) 

Mr.  Malint  and  Mr.  Nichols  for  the  defendants.  The 
original  guarantee  was  quite  independent  of  the  agreement 
of  1851,  when  the  warrant  of  attorney  was  given.  The  war- 
rant of  attorney  was  given  in  consequence  of  the  additional 
advance  of  300/.,  and  for  that  the  plaintiff  did  not  render  him- 
self liable.  The  second  agreement  (for  which,  as  between  the 
plaintiff  and  the  bank,  there  was  no  consideration)  expressly  pro- 
vided that  the  original  guarantee  should  not  be  in  any  manner 
prejudiced  or  affected  by  the  warrant  of  attorney,  and  therefore 
whatever  was  done  upon  the  warrant  of  attorney,  the  defendants' 
remedy  at  law  upon  the  guarantee  could  not  be  prejudiced  by 
the  mistake  in  not  filing  the  warrant  of  attorney. 

[Lord  Justice  Knight  Bruce  said,  that  the  reply  might  be 
confined  to  the  question  of  costs  in  this  Court  and  at  law.] 

Mr.  Bailjf  was  heard  in  reply. 


18J3. 

¥ 

Watson 

V, 

Alcock. 
Argument. 


Lord  Justice  Turner  said  this  was  a  case  upon  which 
there  could  be  no  reasonable  doubt.     The  transaction  in  ques- 
tion appeared  to  have  been  this.     There  was  a  guarantee  given 
bjr  the  plaintiff  in  February,  1850,  to  the  Craven  Bank  for  some 
balance^  guaranteeing  the  credit  of  the  plaintiff's  son  to  the  ex- 
tent of  1000/1     In  March,  1851,  it  appeared  that  the  son  re- 
quired a  further  credit  from  the  bank  to  the  extent  of  300/.,  and 
H  was  agreed  that  a  further  credit  should  be  given  by  the  bank 
to  that  extent,  upon  the  terms  of  the  son  giving  to  the  bank  a 
warrant  of  attorney  to  secure  the  whole  1300/1     What  the  ef- 
fect of  that  would  have  been  if  the  transaction  had  rested  on  the 
warrant  of  attorney  it  was  not  necessary  to  say ;  but,  beyond  the 
warrant  of  attorney,  there  was  a  further  transaction  connected 
with  it,  by  which  the  father  became  surety  for  the  son  in  the 
Utter  transaction.     There  was  an  agreement  between  the  father 
uid  the  son,  and  the  bank,  stipulating  that,  for  the  privilege  or 
protection  of  the  father,  in  addition  to  the  proviso  contained  in 
the  original  guarantee  of  February,  1850,  for  discharging  him 


Judgment, 


(a)  2  Sim.  k  St  457. 
(6)  2T.R.  366. 

^ — ^VOL.  I. 


(c)  15  Jut.  1008. 


234  THE  EQUITY  REPORTS. 

^  ^^^^'  ,      from  continuing  his  responsibQity  thereunder,  on  his  giving  no » 
Watsok       tice  to  the  bank  of  his  desire  to  be  so  discharged,  the  bank 
^'  should,  on  being  required  so  to  do  in  writing  by  the  father. 

Judgment  ^i^t^r  up  judgment  on  the  said  warrant  of  attorney,  and  levy 
execution  thereon  against  the  goods  and  chattels  of  the  son  as 
soon  as  practicable,  and  apply  the  proceeds  of  such  execution  in 
reduction  of  the  balance  of  the  banking  account.  There,  there- 
fore, was  a  distinct  undertaking  by  the  bank  contained  in  the 
memorandum  of  the  19th  March,  by  which  they  agreed,  upon 
the  requisition  of  the  father,  that  they  would  inunediately  levy 
execution  against  the  son  in  respect  of  the  1300/1  secured  by 
the  warrant  of  attorney.  Undoubtedly  if  that  undertakii^ 
were  founded  on  a  good  consideration,  it  placed  the  bank  in  this 
situation,  that  they  were  bound  to  put  in  execution  upon  the 
warrant  of  attorney  upon  the  application  of  the  father.  The 
obligation  of  doing  so  was  upon  the  bank ;  and  they  could  only 
be  in  a  position  to  do  so  by  filing  the  warrant  of  attorney  within 
the  twenty-one  days  as  required  by  the  statute,  12  &  13  Vict, 
c  106.  s.  36.  That  they  had  neglected  to  do,  and  the  consequence 
was  that  the  security  was  ineffectual ;  and  the  bank  was  placed  in 
such  a  position  that  the  agreement  they  had  entered  into  with 
the  plaintiff  could  not  be  carried  into  effect,  and  the  security 
given  to  them  by  the  warrant  of  attorney  had  been  lost.  It 
has  been  contended  that  there  was  no  consideration  ^ven  for 
the  agreement  of  the  19th  March,  1851 ;  but  the  transaction  of 
the  19th  March,  1851,  was  connected  with  the  warrant  of  at- 
torney of  the  same  date,  which  was  given  for  a  further  loan  to 
that  secured  by  the  guarantee  of  the  father ;  and  was  not  that  a 
sufficient  consideration  for  the  agreement  of  March,  1851,  upon 
which  the  plaintiff's  suit  was  founded  ?  It  was  then  said,  that 
it  was  an  express  provision  of  the  agreement  that  the  original 
guarantee  should  not  be  in  any  manner  prejudiced  or  affected 
by  the  execution  of  the  warrant  of  attorney  ;  and  it  was  argued, 
that  that  preserved  entire,  under  all  circumstances,  the  rights  of 
the  bank  on  the  original  guarantee.  But  the  memorandum  only 
went  to  the  extent  that  the  guarantee  should  not  be  prejudiced 
by  the  execution  of  the  warrant  of  attorney,  or  by  judgment  to 
be  entered  up  upon  it ;  and,  therefore,  that  did  not  meet  the 
argument  on  the  part  of  the  plaintiff,  that  this  was  affected  by 
the  neglect  on  the  part  of  the  bank  in  making  effectual  their  se- 
curity. His  lordship,  therefore,  agreed  in  thinking  that  this 
security  was  invalid.  With  regard  to  the  question  of  costs,  the- 
plaintiff,  it  appeared,  conceived,  in  the  first  instance,  that  he  had 
n  good  defence  at  law,  and  pleaded  several  pleas  in  an  action 
brought  by  the  bank  upon  the  original  guarantee  to  recover  the 


THE  EQUITY  REPORTS.  235 


1858. 


lOOOJL    Hft  aDowed  ilie  actum  to  go  cm  until  the  record  was 
oonipleted,  and  then^  and  not  till  then,  he  filed  this  bilL     His       Watson 
lordship  concarred  in  Mr.  Malini  argument  that  where  a  party       ai^tock. 
defended  an  action  at  law,  and  afterwards  resorted  with  success      judgment, 
to  a  court  of  equity,  it  was  not  the  habit  of  the  Court  to  saddle 
his  opponent  with  the  costs  both  at  law  and  in  equity,  but  that 
he  most  pay  the  coets  of  one  proceeding,  and  not  the  costs  of 
two.     Now  the  efiect  of  the  proceedings  here  had  been  that  the 
plaintiff  in  equity  had  gone  on  putting  the  defendant  to  the  ex? 
pense  of  continued  proceedings  at  law,  and,  therefore,  the  costs 
of  a  double  proceeding.     The  defendants  had  failed  in  equity ;  * 
and  the  vice-chancellor  was,  therefore,  right  in  giving  the  costs 
in  equity  against  them.     But  it  was  the  duty  of  the  plaintiff  to 
determine,  at  an  earlier  stage  of  the  action  at  law,  what  proceed- 
ings he  would  take;  and,  therefore,  his  lordship  thought  he 
should  not  have  pleaded,  and  thereby  put  the  defendants  in 
equity  to  a  further  expense  at  law.    Having  arrived  at  that  con- 
clusion, the  right  mode  of  dealing  with  the  costs  at  law  would, 
lus  lordship  considered,  be,  to  direct  that  the  plaintiff  in  equity 
should  pay  the  costs  at  law  subsequent  to  the  declaration,  and 
that  be  should  have  his  costs  in  equity. 

LoBD  Justice  Knight  Bruce.  The  agreement,  which  was 
entered  into  in  March,  1851,  and  the  warrant  of  attorney  of  the 
Hune  date  formed  essentially  one  transaction.  An  agreement 
forming  part  of  that  transaction,  could  not  be  considered  as  other- 
wise than  for  valuable  consideration,  as  between  the  surety  and 
the  bankers;  because,  under  the  agreement  of  February,  1850, 
the  surety  had  power  to  give  notice  to  determine  his  liability  for 
iny  advance  or  debt  that  might  be  incurred  after  that  notice. 
The  tnuisaction  of  March,  1851,  was  calculated,  and  probably 
intended  materially,  to  influence  and  guide  his  discretion  as  to 
giving,  or  abstaining  from  giving,  any  such  notice.  The  agree- 
ment of  March  was,  therefore,  a  binding  agreement,  in  every 
•ense»  between  the  bank  and  the  surety.  Viewing  it  so,  his  lord- 
ship thought  it  impossible  to  come  to  any  other  conclusion  upon 
the  transaction  of  March  than  this,  namely,  that  as  between  the 
surety  and  the  bankers,  it  became  the  duty  of  the  latter,  not 
their  duty  by  implied  contract,  but,  according  to  the  true  con- 
struction of  the  document,  their  duty  by  express  contract,  to 
give  the  surety  power  to  make  the  warrant  of  attorney  an  avail- 
able and  effectual  instrument,  which  they  abstfdned  from  doing. 
His  lordship  entirely  agreed  with  what  had  been  said  by  his 
learned  brother.  There  must  be  no  costs  of  the  appeal  beyond 
the  deposit* 

Solicitors,  Maddack;  W.  Harris. 

R  2 
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Vice 

Se^y"!  BICKFOKD  v.  CHALKER- 

An  a    lication  -^  PETITION  was  presented  in  this  cause  asking  the  re- 
fer a  renewal     newal  of  a  lease  to  a  new,  not  to  the  original,  tenant, 
to  bl^b^s*!^^*       Mr.  Bazalgette,  for  the  petition,  stated  that  it  was  doubted, 
mons  in  cham-  whether  the  application  should  not  have  been  made  in  chambers, 
^  but  it  was  thought  fit  to  make  the  application  in  Court. 

Judgment.         The  Vice-Chancellor.     The  proper  mode  of  proceeding 
in  such  a  case  as  this,  is  by  summons  in  chambers.     A  petition 
is  here  quite  unnecessary;  however,  you. may  take  the  order. 
Solicitor,  Grant, 


CBAN^m  DAVEY  V.  MILLER. 

Stitabt. 

Jwne2T.  1  HIS  was  a  petition  presented  under  the  Trustee  Act»  1850, 
Sn^reSmed  ^^^  ^^  prayed  that  the  legal  estate  outstanding  in  an  infant  in 
under  the  certain  freehold  lots  of  land  which  had  been  sold  in  the  mastered 

18*50^  sector!  office,  might  be  vested  in  the  respective  purchasers  of  such  lots 
for  an  order  to    to  uses  in  bar  of  dower. 

^te  in  a^r-  Mr.  Borretty  in  support  of  the  petition,  cited  In  re  Lushes 
chaser  to  uses  Estate  (a),  in  which  Vice-Chancellor  Kindersley  made  an  order 
dower,  the  under  the  Trustee  Act,  vesting  the  legal  estate  in  a  purchaser  to 
Court  made  an  ^g^g  jjj  jj^  ^f  dower,  the  late  Vice-Chancellor  Parker  havincc 

order  as  ,  •     . 

prayed.  previously  declined  to  make  a  similar  order  In  rt  HowardCt 

Estate.  (Jb) 

Mr.  Busky  for  parties  in  the  cause,  suggested,  that  the  pur^ 
chaser  in  the  case  before  Vice-Chancellor  Parker ,  might  have 
married  after  the  Dower  Act,  so  that  nothing  but  his  declaration 
was  wanted  to  bar  his  wife  of  dower,  and  nothing  which  the 
vendor  could  do  would  have  that  effect ;  and  that  thus  there  was 
no  conflict  between  the  two  cases  cited.  The  Court  having  no 
power  except  to  do  what  the  infant,  if  adult,  could  have  done. 

The    VICE-CHANCELLOR  made  an  order  as  prayed,  and 
directed  it  to  be  in  the  form  of  the  order,  In  re  Lushes  Estate,  (c) 
Solicitors,  Wldte  §•  Borrett. 

(a)  5  De  G.  &  S.  485.(«.)  (c)  5  De  G.  &  S.  486.  (».) 

(&)  5  De  G.  &  S.  435. 
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MESNARD  t;.  WELFORD.  "^T^ 

Y^  Chancellor 

r>Y  an  indenture,  dated  the  16th  day  of  January,  1824,  and  made       Stuart. 
between  the  plaintiff,  Noel  John  Mesnard  and  Ann  Howard  inioo'rA' 
Mesnard  his  wife  (since  deceased)  of  the  one  part,  and  the  de-  appointed  a 
fendant,  John  Welford,  of  the  other  part,  the  plaintiff  and  his  wife,  hoTdre^fil^te"^ 
for  a  nominal  consideration,  assigned  certain  leasehold  property  in  Middlesex ; 
situate  in  SomersTown,  in  the  county  of  Middlesex,  and  at  by  which  ^he 
Paddington,  in  the  same  county,  to  the  defendant,  John  Welford,  ^^  appointed 
hb   executors,   administrators,   and  assigns,  upon    the   trusts  power  for  fi.  to 
therein  mentioned :  and  the  same  indenture  contained  a  power  appoi°t  a 

.,/.„.        '^       ,     trustee  in  the 

to  appomt  a  new  trustee  or  new  trustees  in  the  tollowmg  words  place  of  A.,  if 

(that  is  to  say),  "Provided  always,  and  it  is  hereby  declared  ^  "8*»ould 

and  agreed  by  and  between  the  said  parties  to  these  presents,  or  become  in- ' 

that  if  the  said  John  Welford,  his  executors,  administrators,  or  j^^^e  execu^' 

assigns,  or  any  future  trustee  or  trustees,  to  be  appointed  in  pur-  tion  of  the 

suance  of  the  present  provision,  shall  die,  or  decline,  or  become  gaid."  *in^i832 

incapable  to  act  in  the  execution  of  the  trusts  aforesaid,  it  shall  ^-  7^^^  ^  ^^® 

and  may  be  lawful  to  and  for  the  said  Ann  Howard  Mesnard  at  of  America, 

any  time  or  times  hereafter  during  her  life,  and  after  her  death  *P^  ^^^  °®^®? 

since  retiimeo. 

then  to  and  for  the  said  Noel  John  Mesnard,  or  the  guardian  or  to  this  country, 
gnardians,  if  any,  of  the  said  children  or  child ;  and  if  there  shall  gcui^^nTrade 
be  no  such  guardian,  then  to  and  for  the  next  of  kin  of  the  said  at  New  York. 
Ann  Howard  Mesnard,  to  nominate,  substitute,  or  appoint  any  minted  a^ 
other  person  or  persons  to  be  a  trustee  or  trustees  in  the  place  trustee  in  the 
or  st^d  of  the  said  John  Welford,  or  of  any  future  trustee  or  wi^thout  A.'g 
trustees,  for  all  or  any  of  the  purposes  in  these  presents  men-  ^'^^*^°u ""a 
tioned  or  expressed;  and  that  when  and  so  often  as  any  such  was*' incapable 
trustee  or  trustees  shall  be  nominated  or  appointed  as  aforesaid,  ^  *^^"  "i 

*^*^  '    trustee  of  the 

all  the  trust  premises,  property,  and  proceeds,  and  every  part  leaseholds  in 
thereof,  shall  thereupon  with  all  convenient  speed  be  assigned,  ?he  new  trustee 
conveyed,  and  transferred  by  the  said  John  Welford  his  exe-  was  declared 
cutors,   administrators,  or  assigns,   or  any   future  trustee   or  proi^rlyap- 
tnutees,  so  and  in  such  manner  as  that  the  same  shall  and  may  pointed.    An 
from  time  to  time  become  vested  in  such  new  trustee  or  trustees  made,  Testing 
upon  the  trusts  and  for  the  ends,  intents,  and  purposes  herein-  the  leaseholds 
Wore  declared  of  and  concerning   the  same  respectively,  or  trustee. 
«uch  of  them  as  shall  be  then  subsisting  and  capable  of  taking      Statement. 
^ect,  and  that  every  new  trustee  or  trustees  so  to  be  appointed 
bWI  and  may  act  in  the  execution  of  the  trusts  aforesaid,  and 
every  of  them,  as  fully  and  effectually  in  all  respects  and  to  all 
Stents  and  purposes  whatsoever,  as  if  he  or  they  had  been  ori- 
S^nally  by  these  presents  appointed  a  trustee  or  trustees." 
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JudoftUMiL 


In  the  year  1832,  Welford  left  this  country  for  the  United 
States  of  America,  and  since  that  time  he  has  constantly  re- 
sided abroad,  and  he  is  now  resident  at  New  York,  where  he 
carries  on  the  trade  of  a  bookseller. 

The  bill  alleged  that  since  his  departure  from  this  country  in 
1832,  Welford  had  never  acted  in  the  trusts  of  the  indenture  of 
the  10th  of  January,  1824,  and  that  he  had  by  reason  of  his 
absence  from  this  country  become  incapable  to  act,  and  had  de- 
clined to  act  in  such  trusts. 

Mrs.  Mesnard  died  in  September,  1852. 

The  pltuntiflT,  by  indenture,  dated  the  18th  day  of  October, 
1852,  assumed  to  appoint  a  new  trustee,  under  the  power  for 
that  purpose  contained  in  the  indenture  of  the  16th  of  January, 
1824,  and  accordingly  appointed  Joseph  Hicks  to  act  as  trustee 
of  such  indenture,  but  doubts  had  arisen  whether,  under  the 
circumstances,  the  plaintiff  had  any  power  to  appoint  a  new 
trustee. 

The  bill  prayed  for  a  declaration  that  the  appointment  of  Jo^ 
seph  Hicks  to  be  the  trustee  of  the  indenture  of  the  16th  of 
January,  1824,  in  the  place  of  Welford,  was  a  valid  appoint- 
ment, and  that  the  trust  property  might,  by  an  order  of  the 
Court,  be  vested  in  the  said  Joseph  Hicks,  his  executors,  admi- 
nistrators, and  assigns,  upon  the  trusts  of  the  said  indenture ;  or 
otherwise,  that  Welford  might  be  removed  from  being  the  trustee 
under  the  said  indenture,  and  that  the  Court  would  appoint 
some  proper  person  to  be  the  trustee  of  the  sidd  indenture  in 
the  place  of  Welford ;  and  that  the  trust  property  might  be 
vested  in  such  person  upon  the  trusts  of  the  indenture  of  the 
16th  of  January,  1824. 

Mr.  Glasse  and  Mr.  fFetford  appeared  for  the  plaintiff. 

Mr.  Heberdefiy  for  Welford,  contended  that  Hicks  had  beea 
improperly  appointed  a  trustee. 

Mr.  Wray  appeared  for  the  other  defendants. 

The  Vice-Chancellob.  How  can  Mr.  Welford  perform 
the  duties  of  a  trustee  of  leasehold  property  situate  at  Somers 
Town  and  in  Paddington,  if  he  is  resident  in  New  Yoric  ?  I 
think  a  trustee  domiciled  at  New  York  can  hardly  be  capable  of 
acting  as  a  trustee  of  the  property  in  question.  I  think  it  de- 
sirable to  have  a  person  appointed  a  trustee  who  is  within  the 
jurisdiction  of  the  Court,  and  who  can  act  otherwise  than  by  aa 
agent. 

The  Vice-chancellor  made  a  declaration  that  Joseph 
Hicks  was  properly  appointed  a  trustee^  and  an  order  vesting 
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the  leasehold  property  in  him.     Usual  direction  for  delivery      ,  ^^^^-  , 

of  deeds  to  Hicks.  Mesnard 

Solicitors,  Clayton  8f  GreviUe  ;  and  Loaden*  ^  ^* 

.Judgment, 


PEARSON  V.  WILCOX.  Vicb 

Chancellor 

JVlR.  HARDY  applied  for  leave  to  take  certain  affidavits^       juh  ii 
which  had  been  sworn  in  this  cause,  off  the  file,  and  to  be  allowed  Affidavits  al- 
to amend  them,  and  reswear  them  without  having  them  rein-  l^.^^^^i^ 

_  .  .  ,  .     °  taken  off  the 

grossed,  and  without  having  new  stamps.     A  mistake  had  been  file  and  re- 
made by  reversing  the  names  of  the  plaintiff  and  defendant  in  J^™Jtamps"' 

the  title.  where  a  mis- 

take had  been 
made  in  the 

The  Vice-Chancellor  inquired  whether  there  was  any  title  by  reverse 

cause  to  which  the  affidavits  as  now  headed  could  apply,  and  being  ^^be  pUdntLff 

informed  there  was  not,  granted  the  application.  ^^  defendant 

Solicitors,  Stevens  Sf  SatchelL 


This 


TAYLOK  ..  TAYLOR  ^ J^-^^ 

May  27. 

was  a  chum  filed  by  Jane  Taylor  and  Mary  Taylor,  the    •^«"»«  2.  &  8. 
only  children  of  William  Taylor,  deceased,  who  was  the  eldest  ^^"^  t^e^«  '^ 

'  ,  .^       '  '        ^  ^  a  devise  and 

8on  of  William  Taylor  the  elder,  the  testator  in  the  pleadings  direction  in  a 
mentioned,  against  the  executors  and  devisees  in  trust  of  the  ^s^lJ^^rrl^ 

wilL  estate,  and  that 

The  object  of  the  claim  was  to  have  the  trusts  of  the  will  of  shouiTsink* 
the  testator,  William  Taylor,  as  to  the  real  estate,  executed,  into,  and  be 
^the  personal  estate  administered  under  the  decree  and  direc-  his  personal 
tion  rf  the  Court,  and  for  the  costs  of  the  suit.  ^^^^  ^^\}^^ 

rni  ,  ,  whole  applieu 

The  testator,  William  Taylor  the  elder,  died  on  the  4th  June^  according  to 
1849.    By  his  will,  dated  the  2nd  December  1848,  after  making  J^^  ^JJ^  ^f^ 
^^Cftain  specific  devises  and  bequests,  he  devised  unto  his  wife,  true  construe- 
Ann  Taylor,  and  the  defendants  John  Seymour  Taylor  and  devi^^s"that 
Blchard  Edwards,  and  their   heirs,   divers  messuages,  farms,  so  far  as  the 
doeee,  or  parcels  of  land,  tenements,  and  hereditaments  therein-  testotor  can  be 
"mentioned,  and  all  other  his  real  estate  not  thereinbefore  devbed  carried  out,  the 

11  11  1  •  •  till  conversion 

upon  trust,  that  they,  or  the  survivor  or  survivors,  should  abso-  takes  effect  ac- 
cording to  the 
direction  in  the 
T^^iWt  where  the  object  fkils,  as  by  a  lapse  in  the  lifetime  of  the  testator,  the  direction  to  convert 
**"  not  take  effect 
'^  deeiaioa  on  this  point  in  the  case  of  PhiUip$  v.  PhilUpSf  1  Myl.  &  IL  049.,  overruled. 
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lutclj  sell  the  same  in  manner  therein  particularly  mentioned ; 
and  as  to  the  moneys  to  arise  by  such  sale,  he  directed  that  the 
same  should  sink  into  and  be  deemed  part  of  the  residue  of  his 
personal  estate,  and  be  applied  accordingly ;  and,  after  certain 
other  bequests,  the  testator  bequeathed  unto  his  said  wife,  and 
the  said  defendants  (the  executors),  all  the  residue  of  his  per- 
sonal estate  and  effects,  and  all  other  personal  property  over 
which  he  had  any  disposing  power  (after  payment  of  his  debts 
and  funeral  expenses,  and  the  costs  of  proving  and  executing 
his  will  and  the  legacies  thereinbefore  bequeathed,  and  the  costs 
of  the  performance  of  the  trusts  therein  mentioned)  upon  trust 
that  they,  his  said  wife  and  the  said  defendants  John  Seymour 
Taylor  and  Kichard  Edwards,  and  the  survivors  and  survivor  of 
them,  should  receive  and  convert  into  money  all  such  parts  of 
the  said  personal  estate  as  should  not  consist  of  money  or  secu- 
rities for  money,  and  should  stand  possessed  of  the  proceeds 
thereof,  and  of  all  other  the  residue  of  his  personal  estate,  and 
of  the  personal  property  he  might  have  the  power  to  appoint, 
and  of  the  moneys  to  arise  from  the  sale  of  his  real  estate,  upon 
trust  for  his  the  said  testator's  sons  and  daughters,  viz.  the  de- 
fendants Henry  Taylor  (Edward  Taylor,  who  died  without  issue 
in  the  lifetime  of  the  testator),  John  Seymour  Taylor,  Horatio 
Percy  Taylor,  Anna  Taylor,  Caroline  Emma  Taylor,  and  Emily 
Edwards,  in  equal  proportions,  share  and  share  alike,  and  to  be 
paid  and  divided  amongst  them  accordingly.  The  testator  ap- 
pointed his  said  wife  and  the  defendants  John  Seymour  Taylor 
and  Richard  Edwards  executrix  and  executors  of  his  will. 

The  will  was  duly  proved  by  the  executrix  and  executors. 

Ann,  the  widow,  died  in  April,  1850.  As  before  stated,  the 
plaintiffs  were  the  two  children  and  co-heiresses  at  law  of  the 
son  William,  who  had  died  in  his  father's  lifetime. 

The  question  for  the  decision  of  the  Court  was,  whether  the 
devise  to  the  devisees  and  executors  operated  as  an  out  and  out 
conversion  of  the  testator's  real  estate  into  personalty,  so  as  to 
entitle  the  next  of  kin  of  the  testator,  as  agiunst  the  co-heiresses 
of  his  eldest  son  William,  to  the  one-seventh  share  of  the  re- 
sidue which  had  lapsed  by  the  death  of  the  son  Edward  in  the 
lifetime  of  the  testator. 

Mr.  Craiff  and  Mr.  fF.  D.  Letois,  in  support  of  the  cUdmy  con- 
tended that  the  conversion  directed  by  the  will  was  only  for  the 
purposes  of  the  will,  and  that,  since  the  original  decision  of  the 
question  in  Ackroyd  v.  Smithson  (a),  no  rule  was  better  esta- 
blished than  that  where  a  testator  gave  several  l^acies,  and 


(a)  1  Bro.  C.  C.  503. 
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ordered  his  real  and  personal  estates  to  be  sold  so  as  to  produce 
a  mixed  fund>  his  debts  and  legacies  to  be  paid,  and  the  residue 
given  to  certain  legatees ;  and  where  one  of  the  legatees  had 
diedy  living  the  testator,  the  share  of  such  deceased  legatee 
lapsed,  and  so  far  as  it  was  constituted  of  the  proceeds  of  the 
real  estate  it  went  to  the  heir-at-law,  and  so  much  of  it  as  was 
personalty  to  the  next  of  kin :   That  the  whole  current  of  the 
authorities  since  that  decision,  with  the  exception  of  Phillips  v* 
Fhittips  (a),  had  been  in  perfect  accordance  with  that  decision : 
That  OS  to  the  last  case  it  had  been  repeatedly  questioned  by 
the  highest  authorities ;  and  a  decision  which  had  been  given  by 
the  same  learned  judge.  Sir  John  Leach,  in  a  case  similar  in  its 
circumstances  to  Phillips  v.  Phillips,  had  been  overruled  by  the 
Lord  Chancellor  Brougham  in  Amphlett  v.  Parke  (b)  and  Hench-" 
man  v.  The  Attorney- General  {c)i  That  Lord  Cottenhaniy  when 
Master  of  the  Bolls,  had  disapproved  of  Phillips  v.  Phillips  in 
Cogan  v-  Stevens  (d),  and  Williams  v.  Kershaw  (e) ;  That  case 
was  dissented  from  by  Vice-chancellor  Knight  Bruce  in  Gordon 
V,  Atkinsoji  (/),  and  also  by  Mr.  Jarman  (g) :  It  had  not  been 
followed  either  by  Lord  Langdale  in  Shallcross  v.  Wright  (^h)  ;  by 
Vice- Chancellor  Shadwell  in  Flint  v.  Warren  (i) ;  or  by  Vicc- 
Chancellor  Wigram  in  Fitch  v.  Weber  (A) :  That  in  the  testator's 
will  there  were  no  words  of  gift,  and  the  direction  as  to  the  residue 
was  only  a  scheme  of  disposition,  but  no  gift :  That  there  must 
have  been  a  complete  change  cf  the  nature  of  the  property  before 
the  death  of  the  testator,  or  at  least  at  the  period  of  death,  which 
there  was  not  in  the  present  case.     They  also  cited  and  relied 
upon  Durour  v.  Motteux  (/),  corrected  in  Jones  v.  Mitchell  (wi), 
MaUabar  v.  Mallabar  (w).  Cruse  v.  Barley  (o),  Digby  v.  Le^ 
yard  (/>),  Robinson  v.  Taylor  (q),  Jessop  v.  Watson  (r),  Countess 
of  Bristol  V.  Hungerford  {s),  Collins  v.  Wakeman  (f),and  Chris- 
Han  V.  Forster.  (m) 

The  Soluntor-General,  Mr.  Malins,  and  Mr.  Briggs,  whilst 
admitting  the  general  rule  as  to  conversion,  as  decided  in  Ack- 
T9^  V.  Smithson,  yet  contended  that  the  present  was  an  excep- 
tion to  the  general  rule ;  and  that  the  direction  of  the  testator, 
that  the  produce  of  the  real  estate  should  **  sink  into  and  be 


(a)  1  Myl.  &  K.  649. 

(b)  2  Rus8.  &  M.  221. 

(c)  S  Mjl  &  K.  4S5. 

{d)  5  L.  J.  Ch.  N.  S.  22. ;  append, 
to  Liewin  on  Trusts,  No.  7. 
(e)  6  L.  J.  Rep.  N.  S.  S4. 
00  1  De  G.  &  S.  418. 
0^)  1  Jarm.  on  Wills,  660. 
(A)  12Beav.  505. 
(0   16  Sim.  124. 
{k)  6  Hare,  145. 


(/)    1  Ves.  sen.  331. 

Jm)  1  Sim.  &  St  292.  n.  d. 

[n)  Cases  temp.  Talbot,  78. 

>)  3  P.  Wms.  20. 

(p)  3  P.  Wms.  22.  «. 

iq)  2  Bro.  C.  C.  589. 

(r)  1  Myl.  &  K.  665. 

(*)  2  Vern.  645. 

(0  2  Ves.  jun.  683. 

(ti)  2  PhiU.  161. 
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deemed  part  of^^  the  residue  of  his  personal  estate,  were  conclu- 
sive as  to  his  intention  to  convert  the  nature  of  the  estate,  and 
change  it  into  personalty  at  his  death :  That  those  words  could 
not  have  been  more  precise  to  intimate  such  his  intention,  and 
that  he  meant  that  the  real  and  personal  estate  should  be  com- 
pletely amalgamated  and  blended  together :  That  Philips  v. 
Fhillips  had  never  been  overruled,  and  that  the  words  of  direc- 
tion in  that  case  were  less  forcible  to  express  such  an  intention 
than  those  in  the  present  case :  That  although  there  would  not 
be  found  any  words  of  gift  as  to  the  residue,  still  the  effect  of 
the  whole  was  a  gift.  They  noticed  the  fact  that  the  will  was 
executed  by  the  testator  shortly  after  the  death  of  his  eldest  son 
his  heir-at-law.  That  the  question  of  a  resulting  trust  only 
arose  between  the  real  and  personal  representative  of  a  testator, 
not  between  the  representatives  of  a  party  taking  under  the  will; 
Ashby  V.  Palmer,  (a)  They  relied  upon  the  decision  in  Phillips  v. 
Phillips,  and  cited  Green  v.  Jackson  (&),  and  Carr  y.  ColKns.  (c) 
Mr.  Craiff  in  reply. 


JtidgutenL 


The  Lord  Chakcellob,  afiter  stating  the  facts,  and  reading 
the  trusts  of  the  will,  said  that  he  should  not  have  had  any  doubt 
upon  the  question,  had  it  not  been  for  the  decision  in  Phillips  v. 
.mUips.  That  all  the  other  cases  were  analogous  and  in  ac- 
cordance with  each  other.  The  question  was,  whether  the 
share  of  the  son  Edward  Taylor,  who  had  died  in  the  lifetime  of 
his  father  and  was  his  heir-at-law,  would,  as  to  so  much  of  it  as 
was  produced  by  the  sale  of  the  real  estate,  go  to  the  «m*8  two 
children  his  co-heiresses,  or  to  his  next  of  kin  as  personalty  ?  In 
Malabar  v.  Malabar,  Durour  v.  Motteux,  Green  v.  Jackson,  and 
others  of  the  cases  cited,  the  question  was,  what  was  intended  by 
the  testator  to  pass  under  the  terms  of  the  gift  of  the  residue  ? 
[The  Lord  Chancellor  stated  the  facts  of  these  three  cases.] 
But  that  question  was  not  the  one  in  the  present  case,  because  it 
was  not  a  question  what  the  testator  meant  to  include  in  the 
residue  of  his  property,  but  what  was  to  become  of  property  as 
to  which  the  disposition  had  become  ineffectual?  It  was  im- 
material what  the  words  used  were,  if  no  part  of  the  disposition 
could  take  effect  Putting  out  of  view  for  the  present  the  dis- 
tinction between  the  present  case  and  some  of  the  older  au- 
thorities, such  as  Cruse  v.  Barley,  Digby  v.  Legard,  and  ^cA- 
royd  V.  Smithson,  it  was  unquestionably  well  settied  by  those 
and  other  cases,  that  if  a  testator  devised  and  bequeathed  his 
real  and  personal  estate,  and  directed  the  whole  proceeds  to  form 


(a)  1  Mer.  296. 

{b)  2  R.  &  M.  238. ;  S.  C.  5  Russ.  95. 


(c)  7  Jar.  165. 
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a  mixed  fuad  ;  and  his  will,  as  to  any  portion  of  that  fund,  could 
not  take  effect ;  so  much  of  it  as  was  the  produce  of  the  real 
estate  would  belong  to  the  heir-at-law,  upon  the  principle, 
which  was  as  old  as  the  common  law,  that  the  heir  could  not  be 
prejudiced  or  disinherited  unless  the  property  was  absolutely 
given  away  from  him ;  and  those  cases  had  been,  and,  indeed, 
were  always  referred  to  as  containing  the  cardinal  rule  as  that 
which  was  to  guide  us.     Lord  Thurlow  followed  the  case  of 
Aekroyd  y.  Smithsan,  which  had  never  been  departed  from,  in 
BMnson  v.  Taylor.      Afterwards  came  the  case  of  Collins  v. 
fFakeman,  in  which  Lord  Loughborough  said,  ^*  I  am  perfectly 
satisfied,  that  where  the  Court  has  no  direction  from  the  testator 
as  to  whom  the  money  arising  from  his  real  estate  shall  go,  it 
rests  with  his  heir-at-law."     There   were  other  intermediate 
cases  before  PkUKps  y.  Phillips^  but  which  he,  the  Lord  Chan- 
cellor, thought  did  not  really  apply  to  thb  case.     Then  came 
the  case  of  PhiUips  y.  Pfiillips  before  Sir  John  Leach,  when 
Master  of  the  Rolls.     Now  what  was  that  case  ?    The  testator 
by  lus  will  directed  '*  that  the  moneys  which  should  arise  by  and 
from  the  sale  or  sales  of  his  freehold  and  copyhold  estates  should 
be  deemed  to  be  part  of  his  personal  estate,  and  that  the  clear 
yearly  rents  and  profits  of  the  sud  freehold  and  copyhold  here- 
ditaments in  the  meantime,  until  the  same  should  be  sold,  or  of 
eo  much  thereof  as  should  be  remaining  unsold,  should,  from  and 
immediately  after  his  decease,  be  deemed  part  of  the  annual 
income  of  his  personal  estate,  and  that  the  same  moneys,  rents, 
and  profits  should  be  subject  to  the  dispositions  thereinafter 
made  concerning  his  personal  estate  and  the  annual  income 
thereof  respectively ;  and  as  touching  the  produce  of  his  said 
freehold  and  copyhold  estates,  and  also  all  his  goods,  chattels, 
8tock  in  trade,  debts  due  to  him,  leasehold  messuages,  lands,  and 
hereditaments,  and  all  other  his  personal  estate  and  effects  what- 
aoeyeTj  he  gave  and  bequeathed  the  same  respectively  unto  his 
executors  thereinafter  named,  and  to  their  executors  and  ad- 
ministrators upon  trust,  that  they,  his  said  executors,  or  the 
survivor  of  them,  or  the  executors  or  administrators  of  such 
Burvivor,  should  convert  such  part  or  parts  thereof  as  should  not 
consist  of  money  into  money,  and  pay  thereout  all  his  mortgage 
debts,  and  all  his  just  debts  of  every  description,  and  all  his 
funeral  and  testamentary  expenses,  and  from  and  after  full  pay- 
ment thereof  should  pay  unto  his  brother,  B.  Phillips,  a  sum  of 
nineteen  guineas  for  his  own  use ;  and  from  and  after  payment 
thereof  should  divide  the  rest,  residue,  and  remainder  of  his  per- 
Boual  estate  and  effects,  and  also  the  rest,  residue,  and  remainder 
of  the  produce  of  his  said  freehold  and  copyhold  estates,  when 
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and  80  800Q  as  the  same  estates  should  be  sold  and  converted 
into  money^  into  five  equal  parts  or  shares,"  and  pay  and  ap« 
ply  those  shares  as  directed  by  the  wilL     Sir  John  Leach  held 
that  the  next  of  kin  took  in  respect  of  a  lapsed  legacy  of  one  of 
those  fifth  shares,  considering  that  it  appeared  upon  the  will  to 
be  the  testator's  intention  that  the  produce  of  his  real  estate 
directed  to  be  sold  after  his  death  should  for  all  purposes  have 
the  same  quality  as  if  it  had  been  part  of  his  personal  estate 
at  his  death.     Now  it  appeared  to  him,  the  Lord  Chancellor, 
that  there  was  no  distinction  between  that  case  and  the  present, 
and  he  certainly  felt  as  if  that  case  were  now  under  appeal  be- 
fore him.    Ought  that  case  then  to  be  his  guide  or  not  ?    If  that 
case  were  before  him  the  day  after  that  decision  had  been  come  to, 
he  should  say  that  it  did  not  at  all  harmonise  with  the  former 
cases  or  with  principle;  and  he  thought  that  the  construction 
attempted  to  be  put  upon  the  trusts  of  that  will,  that  the  pro* 
ceeds  of  the  real  estate  were  to  be  deemed  part  of  the  personal 
estate,  a  far-fetched  and  strained  construction.     It  was  only  a 
short  mode  of  disposing  of  the  real  estate,  by  reference  to  the 
mode  in  which  the  personal  estate  was  given.     It  was  surely  a 
strange  construction  to  say,  that  because  a  testator  desires  to 
defeat  the  right  of  his  heir  in  favour  of  some  person  named, 
therefore  the  heir  is  to  be  defeated  to  benefit  some  person  whom 
the  testator  did  not  mean  to  favour.     Now,  suppoang  all  the 
trusts  of  the  will  had  failed,  it  would  be  absurd  to  say  that  the 
.direction  to  convert  was  so  absolute  that  the  estate  was  not  to 
go  as  the  law  would  otherwise  have  carried  it,  but  that  it  was 
to  go  to  persons  for  whom  the  testator  intended  no  benefit.     If 
therefore  Phillips  v.  Phillips  had  been  actually  under  appeal,  he 
must  have  reversed  that  decision.      But  how  have  the  other 
branches  of  the  Court  looked  upon  that  decision  ?     Lord  Cat* 
ienham  was  not  called  upon  to  overrule  it  in  Cogan  v.  Stevens. 
Gordon  v.  Atkinson  before  Vice- Chancellor  Knight  Bruce  must 
have  been  wrongly  decided  if  Phillips  v.  Phillips  was  sound  law. 
The  same  observation  applied  to  Fitch  v.  IVeber  before  V  ice- 
Chancellor   Wigram.     There  the  testatrix,  by  her  will,  **  de- 
clared that  no  part  of  the  fund  arising  by  the  sale  of  her  real 
-and  personal  estate  should  in  any  event  lapse  or  result  to  her 
heir  at  law."  But  the  yice-Chancellor  held  that  it  did ;  and  he, 
the  Lord  Chancellor,  thought  he  was  quite  right     A  man  can- 
not say  that  his  real  estate  shall  not  go  to  his  heir,  (unless  his  gift 
of  it  to  another  be  complete  ;)  the  law  will  give  it  him.    So  in 
Shallcross  v.  Wright  and  FUnt  v.  Warren^  Lord  LangdaU  fol- 
lowed the  same  principle  as  the  other  judges.     A  testator  may 
use  words  in  his  will  which  would  have  the  effect  of  defeating 
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Ills  heir ;  but  the  testator  in  this  case  has  not  done  so.  [Mr. 
MalinM.  As  if  he  had  said  I  give  the  produce  in  the  same 
way  as  if  I  had  sold  it  in  my  lifetime.]  Just  so.  Then  it 
would  go  according  to  the  wilL  That  would  be  an  express  gift 
to  the  next  of  kin,  and  they  would  not  take  by  force  of  the 
statute,  but  by  the  express  gift  of  the  testator.  Considering  the 
whole  of  the  authorities,  his  lordship  was  of  opinion  that,  the 
true  construction  of  the  will  was,  that  so  far  as  the  gifts  con- 
tained in  the  will  could  take  effect,  the  direction  as  to  the 
conversion  should  operate,  but  no  further,  and  the  plaintiffs 
must  have  a  decree  in  their  favour. 

Declare  that  the  one-seventh  share  of  Edward  Taylor  of 
the  proceeds  of  the  real  estate  is  undisposed  of  by  the 
will,  and  that  it  goes  to  the  heir-at-law.  Kemit  the 
case  to  y ice-Chancellor  Stuart  to  do  as  the  justice  of  the 
case  may  require  as  to  the  accounts,  &c. 
Solicitors,  Harris  ^  Lewis  ;  and  Briggs  Sf  Saru 
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V. 

Tatlob. 
Judgment, 


HALL  V.  BOBEKTSON. 

William  gill  PAXTON,  the  testator  in  the  cause, 
hj  a  codicil  to  his  will  dated  the  15th  of  April,  1845,  made  the 
following,  among  other  bequests :  "  I  give  to  the  Beverend 
George  Dinely  Goodyar  5000/.,  to  be  invested  in  the  names  of 
my  trustees,  for  his  benefit  during  life,  and  at  his  death  the 
prindpal  to  hb  son  and  unmarried  daughters  as  he  may  by  will 
direct ;  and  failing  such  direction,  to  them  equally." 

The  testator  made  a  second  codicil  to  his  will,  which  codicil 
did  not  affect  the  above  bequest  of  5000/.,  and  died  on  the 
3rd  of  May,  1850. 

George  Dinely  Goodyar  died  in  September,  1849,  in  the 
lifetime  of  the  testator. 

George  Dinely  Goodyar,  at  his  death,  left  five  children  sur- 
^ivbg  him,  viz.  a  son  and  four  daughters,  and  all  these  five 
children  survived  the  testator. 

One  of  these  daughters  had  never  been  married,  a  second  was 
^^aarried  in  May,  1848,  and  became  a  widow  in  June,  1849,  and 
^^ontinued  a  widow  up  to  the  21st  of  February,  1851,  when  she 
*'^*married,  and  the  remaining  two  daughters  were  married  re- 
spectively, the  one  prior  to  the  15th  of  April,  1845,  and  the 
^tber  on  the  25th  of  November,  1847,  and  the  husbands  of  both 
^  them  were  living  at  the  testator's  death* 


Vice 

Chancellob 

Stuart. 

June  25. 

In  a  bequest  to 
the  son  and 
unmarried 
daughters  of 
A.,-- Held, 
that  the  word 
"unmarried" 
meant  never 
having  been 
married,  and 
that  a  daughter 
of  A.,  who  was 
a  widow  at  the 
time,  was  not  - 
entided  to  par- 
ticipate in  the 
bequest 
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Argwment^ 


^0  BMmHv^^^^^^M^ 


This  waa  the  petition  of  the  eon  and  of  the  daughter  who  had 
never  been  married^  and  it  prayed  that  it  might  be  deckred, 
that,  according  to  the  construction  of  the  codicil  of  the  15th  of 
April,  1845,  and  in  the  events  which  had  happened,  the  pett* 
tioners  were  entitled  in  equal  shares  to  the  whole  of  die  I^acjr 
of  5000/. 

Mr.  Bacon  and  Mr.  Bird  appesred  in  support  of  the  pe* 
tition. 

Mr.  RusteU  and  Mr.  Conyheare  for  the  testator's  executor. 

Mr.  Speed  for  the  daughter,  who  was  a  widow  at  the  testa- 
tor's death,  contended  that  the  word  <' unmarried"  meant  not 
havii^  a  husband  or  wife  at  the  time.  He  referred  to  Johnson's 
Dictionary,  in  which  that  word  is  explained  as  ^having  no 
husband  or  no  wife,"  and  cited  Doe^  dem.  Everett  v.  Cooke  (a), 
Doe,  dem.  Baldwin  v.  Batvding(Jb),  Maugham  v.  Vincent  {c), 
and  In  re  Norman's  Trust,  (d) 

The  Vice-Chancellor.  My  view  is,  that  the  ordinary 
meaning  of  the  word  **  unmarried  "  is,  never  having  been  mar- 
ried ;  and  I  cannot  find  anything  in  the  codicil  to  show  that  the 
testator  meant  the  word  to  be  used  in  any  other  than  its  ordinary 
sense.  I  am  obliged  to  declare,  and  I  r^ret  it,  that  the  daugh- 
ter, who  was  a  widow  when  the  testator  died,  is  not  entitled  to 
share  in  the  legacy  of  50007. 

Solicitors,  H,  §f  C  Hall;  and  Banken,  Ford,  Longboume  t[ 
Vicherman, 


(a)  7  East,  269. 

(c)  18  L.  J.  (O.  S.)  Ch.  829. ;  4 
Jur.  452. 


(6)  2  B.  &  Aid.  441. 

(d)  1  Eq.  Rep.  53. ;  S.  C.  1 7  Jur.  444 


VlCB- 

Chancbllob 
WooDt 

"Where  a  pri- 
yate  estate  act 
proTided  for 
the  temporary 
inyestment  of 
money,  until 
reinvested  in 
the  purchase  of 
land,  the  peti- 
tion for  rein- 
Testment  in 

beheudhefore  ^^^  ^^^^1  80  reinvested  to  be  pud  into  the  bank  in  the  name 

tiie  sameyice- 

chancellor, 

vho  had  made  tiie  order  for  temporary  investment. 


IN  THE  MATTEK  OF  "BARMAN'S  BOWDEN 
PARK  ESTATE  ACT,  1852.^ 

1  HIS  was  a  petition  praying  that  the  Court  would  ap|irove  of 
a  purchase  proposed  to  be  made,  and  for  the  sale  of  a  sufficient 
portion  of  exchequer  billsj  standing  to  the  credit  of  the  ac- 
countant-general, to  pay  the  purchase-money. 

Mr.  J?.  BodweU  in  support  of  the  petition. 

Under  the  **  Bowden  Park  Estate  Act**  certain  estates  were 
directed  to  be  sold,  and  the  proceeds  to  be  reinvested  in  land; 
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of  the  acooantant-general,   and  to  be  laid  out  in  exchequer  ^  ^^^^*  , 

bilk.  In  the 

It  appeared  by  the  petition  that  the  order  for  the  investment  Matter  of 

of  the  fund  in  exchequer  bills  had  been  made  by  yice-Chancellor  Bowden  Park 

Kindersley.     [Vice-ChanceUor  fFood.     The  matter  ought  to  ^^^n"^* 
continue  before  Vice-ChanceUor  Kindersley."]     This  is  a  totally 
distinct  application;  it  can  hardly  be  said  to  relate  to  the  same 
matter. 

The  Vice-chancellor  thought  it  sufficiently  related  to     Judgmenu 
the  same  matter  to  come  within  the  general  order  (a) :  it  would 
occasion  a  very  trifling  expense  to  take  the  matter  before  Vice- 
ChanceUor  Kindersleyy  and  he  should  prefer  not  interfering. 

Solicitors,  Tyrrell,  Paine  4*  Lay  ton. 

(a)  SeeGen.  Ord.  11th  Nov.1841. 


RE  WALKER'S  ESTATE.  ^  Vice 

Chancellor 

DT  articles  of  agreement,  dated  the  21st  day  of  December,      »|»«»m^y* 
1846,  and  made,  between  the  Shrewsbury  and  Hereford  Rail-  y^^^  g  ^, 
way  Company,  under  their  common  seal,  of  the  one  part,  and  way  company 
Clmrles  Walker,  deceased,  of  the  other  part,  after  reciting,  that  proprieto/S'  * 
the  Ime  of  the  said  Shrewsbury  and  Hereford  railway,  as  autho-  lands  within 
lised,  by  the  Shrewsbury  and  Hereford  Railway  Act,  1846,  to  demtion,  a 
be  constructed  by  the  said  company,  ran,  through  divers  lands  J^^^^^if  "^ 
of  the  sud  Charles  Walker,  and  certain  parts  of  the  sidd  lands,  lands  as  the^ 
were  included  in  the  limits  of  deviation,  laid  down  in  the  plans  re-  ^^^^^^ 
ferred  to,  in  the  sidd  act,  for  the  construction  of  the  said  intended  aaentiy  took 
railway ;  and  that  the  said  company,  might  require  for  the  pur-  ^^  A^tilt 
poses  of  their  undertaking,  the  said  lands,  or  some  part  thereof:  the  agreement 
it  was  witnessed,  that  the  company,  did  thereby  contract  and  as  a  c^nyersion 
>gree,  with  the  said  Charles  Walker,  his  heirs,  executors,  ad-  ©^  the  sum 
Buniatrators  and  assigns,  that,  in  case  the  said  company,  should      statement 
construct,  the  said  intended  railway  or  any  part  thereof,  under 
the  authority  of  the  said  act,  within  the  said  limits  of  deviation, 
they  would  pay  to  the  said  Charles  Walker,  his  heirs,  executors, 
^ministrators  and  assigns,  for  such  (if  any)  of  his  said  lands, 
within  the  said  limits  of  deviation,  as  they  should  take,  for  the 
parpoaes  of  the  said  intended  railway,  after  the  rate  of  500/.  for 
every  acre  thereof,  and  that  the  price  to  be  paid  for  such  lands 
«^ould  be  exclusive  of  compensation,  to  the  said  Charles  Walker, 
h^  heirs,  executors,  administrators  or  assigns,  for  damage  by 
^Teranoe,  and  other  consequential  and  future  damage,  for  which 
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^  respectivelj,  full  cooipeDsation,  according  to  the  provisions  of  the 

Re  Walker's   Boid  act,  should  be  paid  to  him  or  them^  hy  the  said  company. 

And,  in  consideration  of  the  agreement,  by  the  said  company 
thereinbefore  expressed,  the  said  Charles  Walker,  thereby  for 
himself,  his  heirs,  executors,  adminbtrators,  and  assigns,  agreed 
with  the  said  company,  their  successors  and  assigns,  that  the 
said  Charles  Walker,  his  heirs,  executors,  administrators,  or 
assigns,  would  permit  the  said  company,  to  take  under  the  autho* 
rity  of  the  said  act,  and  on  the  terms  thereinbefore  expr^ed, 
such  (if  any)  of  his  said  lands,  in  the  parish  of  Ashford  Bowden, 
within  the  said  limits  of  deviation,  as  they  should  within  the 
period  limited  by  the  said  act  for  the  compulsory  purchase  of 
lands  require  for  the  purposes  of  the  said  undertaking.  Charles 
Walker  died  in  1847,  having  devised  the  lands  in  question 
unto  John  Williams  and  William  Urwick,  and  their  heirs,  to 
the  uses  and  upon  certain  trusts  therein  mentioned. 

The  railway  company,  having  occasion  for  five  acres  of  the 
lands,  forming  part  of  the  lands,  included  within  the  limits  of  de- 
viation, and  also,  forming  part  of  the  lands,  of  the  sidd  Charles 
Walker,  took  such  five  acres  and  paid  2500/.  as  the  price  thereof 
into  court. 

Bridget  Walker,  who  was  tenant  for  life,  under  the  trusts  of 
the  will,  now  petitioned  the  Court,  for  payment  of  certain  costs, 
and,  for  payment  of  the  dividends  on  the  2500/1  to  her.  This 
wa3  opposed  by  the  executors  of  the  will  of  Charles  Walker,  on 
the  ground,  that,  by  the  transactions  with  the  railway  company, 
a  conversion  into  money  had  taken  place. 

Mr.  Chandless  and  Mr.  Eddis  for  the  petitioner.  The  takbg 
by  the  railway  company  under  a  compulsory  power  does  not 
convert;  Re  Taylor's  Estate {a\  Re  Stewarfs  Estate (b),  Be 
Homer^s  Estate,  (c)  The  railway  company  had  an  option,  and 
their  taking  before  the  death  of  Charles  Walker  would  not  con- 
vert, more,  than  if  they  had  taken  it  afterwards.  This  case  is 
still  stronger ;  for  here  the  land  was  not  absolutely  taken,  and 
no  change  in  the  rights  of  the  parties  was  effected  by  that  con- 
tract; Ripley  v.  Wiaterworth  {d)^  Totcnleyy.  Bedwell{e\  where 
Lawes  Y.  Bennett (/)  vrns  dissented  from;  Drantv.  Vause(y), 
Emuss  V.  Smtth.{h) 

Mr.  Kenyan  for  the  railway  company. 

Mr.  Fischer  for  the  executors  and  next  of  kin  of  the  testator. 
The  agreement  was  binding  on  the  testator,  and  converted  the 


^r^lOMMi. 


(a)  9  Hare,  596. 
\h)  16  Jur.  1063. 
(c)  5  De  G.  &  S.  722. 
Id)  7  Ves.  425. 


[e)  14  Ves- 594. 

1  Cox,  167. 
[g)  1  Y.  &  C.  580. 
[k)  2  De  G.  &  S.  722. 
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land  into  money.  The  agreement  was  for  a  conditional  sale;  and,      

when   the  condition  was  performed,  the  sale  was  complete ;  Rb  Walker's 
Exparte  Fkanank,  in  the  matter  of  Crosses  Estate,  (a)  Estate. 


The  Vice-Chancellor.      Without    adverting    to  other 
points,  and  omitting  all  discussion  of  the  merits  of  the  decision 
of  Lord  Eldan  in  Townley  y.  Bedwell  (&),  and  the  other  cases, 
the  principle   of  which  is  most  unsatisfactory;  but  assuming 
that  I  must  follow  them  in  a  similar  case,  this  one,  at  least,  does 
not  seem  to  me  to  come  within  these  authorities.     The  real 
effect  of  this  contract  is  this,  the  company  is  saying  to  Mr. 
Walker  and  Mr.  Walker  to  the  company :  —  "  We,  the  com- 
pany, have  power  to  take  the  lands,  and  can  take  them  at  any 
time  within  the  period  prescribed  by  the  act  of  Parliament ; 
but  we  want  to  do  this ;  though  it  is  clear  that  we  have  power 
to  take  without  any  contract  of  sale,  still  we  want  to  have  it  de- 
fiaetl,  if  we  do  take,  what  is  to  be  the  price,  so  that  neither 
dioold  contend  that  more  or  less  than  500/.  per  acre  should  be 
pud;"  the  terms  of  the  contract  show  that  to  be  the  meaning 
of  the  parties.     The  company  does  not  contract  to  purchase 
from  him  any  given  quantity  of  land ;  but  says,  that  if  they  do 
oonBtruct  the  railway  then  they  will  pay  to  him  or  to  his  heirs 
500i^  an  acre,  for  such  (if  any)  of  his  lands,  within  the  limits  of 
deviation,  as  they  shall  take.     *^  We  do  not  ask  you  to  sell ;  but 
whatever  we  choose  to  take,  by  act  of  Parliament,  we  agree  that 
the  price  shall  be  such  a  sum :  we  are  not  agreeing  to  buy,  but 
laerely  stipulating  for  the  price."    That  I  understand  to  be  the 
purport  of  the  agreement.   For  these  reasons,  without  adverting 
to  any  other  grounds,  it  appears'to  me  that  this  money  is  not 
part  of  the  personal  estate  of  the  testator ;  that  it  not  only  was 
at  his  death  real  estate,  but  so  continues  in  the  parties  entitled 
toil 

SolicitorSy  Blake  §f  Poole  ;  and  Harvey  Jones. 


Judgment 


(a)  1  Sim.  N.  8.  260. 


(6)  Supra. 


RE  AUBREY'S  ESTATES  AND  THE  SOUTH 
WALES  RAILWAY  ACT. 


ViCK 

ChamcexxoE 
Stvabt. 

Jmu  27. 

was  the  petition  of  Sir  Thomas  Digby  Aubrey  for  the  Lands  in  Mt* 

"^^estment  of  the  purchase-money  of  lands  taken  by  the  South  J^Ji^^f 

"ales  Railway  Company.  raSway  com- 
^.— VOL.  1.                             8 


This 
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Rb  AlJBfLlSt*B 

Estates  and 
THB  SouTn 
Wales 
Railway  Act. 
pany,  in  whose 
act  the  Lands 
CUiases  Con- 
solidation Act, 
1845,  was  in- 
corporated, the 
company 
offered  2200/. 
as  the  price  of 
such  hmds. 
The  tenant  for 
life,  acting 
under  advice, 
refused  this 
amount,  on  the 
ground  of  its 
madequacy, 
and  the  matter 
was  referred  to 
arbitration. 
The  arbitrators 
not  agreeing, 
the  umpire 
awarded  2 107iL, 
which  was  less 
than  the  com- 
pany liad 
offered.    Upon 
a  petition  by 
the  tenant  for 
life,  praying 
for  payment  of 
his  costs,  inci- 
dent to  the  ar- 
bitration, out 
of  the  purchase 
money,  the 
Court  made  an 
order  as 
prayed. 

Statement 


ArgtanenU 


Sir  Thomas  Digby  Aubrey  being  tenant  for  life  of  certun 
settled  estates,  of  which  the  railway  company  required  a  portion 
for  the  purposes  of  their  undertaking,  was  served  by  the  com- 
pany with  a  notice  in  writing,  dated  the  28th  February,  1847, 
of  their  intention  to  summon  a  jury  to  settle  the  amount  of 
compensation,  and,  in  such  notice,  the  company  stated  that  they 
were  willing  to  give  2200/.  for  the  interest  in  the  lands  sought 
to  be  taken  by  them,  and  for  the  damage  to  be  sustained  by 
Sir  T.  D.  Aubrey  by  the  execution  of  their  works. 

Sir  T.  D.  Aubrey  being  advised  that  the  sum  of  22002.  was 
a  very  inadequate  amount,  and  being  only  tenant  for  life  of  the 
property  required  by  the  company,  and,  on  that  account,  not 
feeling  justified  in  submitting  to  the  offer  of  the  company,  gave 
them  notice  in  June,  1848,  of  his  desire  that  the  amount  to  be 
paid  by  them  should  be  settled  by  arbitration.  Two  arbitrators 
and  an  umpire  were  accordingly  appointed.  The  arbitrators  not 
agreeing,  the  umpire  awarded  2107/.  as  the  amount  to  be  paid 
by  the  company  in  discharge  of  Sir  T.  D.  Aubrey's  daim^ 
being  less  than  the  company  had  previously  offered. 

By  the  34th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  it  is  provided,  that  where  arbitrators  shall  award  a  less 
sum  than  was  offered  by  the  promoters  of  the  undertaking,  each 
party  shall  have  his  own  costs  incident  to  the  arbitration,  and 
the  costs  of  the  arbitrators  shall  be  borne  by  the  parties  in  equal 
proportions. 

The  petition  prayed  for  a  reference  to  the  taxing  master,  to 
tax,  as  between  solicitor  and  client,  all  such  costs,  charges,  and 
expenses,  properly  incurred  by  the  petitioner  in  and  about  the 
surveying  and  valuing  the  lands  in  question,  and  in  and  about 
and  preparatory  to  the  reference  to  arbitration  and  taking  of 
the  lands  by  the  company,  as  were  not  payable  by  the  company, 
and  that  the  amount  of  such  costs,  charges,  and  expenses  might 
be  paid  out  of  the  sum  of  2 107/.,  and  that  the  residue  might  be 
laid  out  in  the  purchase  of  Bank  3/.  per  cent,  annuities. 

Mr.  W,  D.  Letoisy  in  support  of  the  petition,  referred  to  the 
34th  section,  the  proviso  in  the  73rd  section,  and  the  78th  sec- 
tion of  the  Lands  Clauses  Consolidation  Act,  1845.  (a)    He 


(a)  The  proviso  in  the  73rd  sect, 
is  as  follows :  "  Provided  always, 
that  it  shall  be  in  the  discretion  of 
the  Court  of  Chancery  in  England, 
or  the  Court  of  Exchequer  in  Ire- 
land, or  the  said  trustees,  as  the  case 
may  be,  to  allot  to  any  tenant  for 
life,  or  for  any  other  partial  or 
qualified  estate  for  his  own  use,  a 


portion  of  the  sum  so  paid  into  the 
Dank,  or  to  such  trustees  as  afore- 
said, as  compensation  for  any  injury, 
inconvenience,  or  annoyance  whidi 
he  may  be  considered  to  sustain, 
independently  of  the  actual  value  dT 
the  lands  to  be  taken,  and  of  the 
damage  occasioned  to  the  lands  held, 
therewith,  by  reason  of  the  takings 
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contended  that  the  word  "  party"  in  the  34th  section  should  be         ^®^3- 


Wales 
Railway  Act. 

Arjfument 


construed  to  mean  Sir  T.  D.  Aubrey,  and  those  entitled  in  re-  Rb  Aubrey's 
mainder  after  him.  Sir  T.  D,  Aubrey  had  acted  under  advice  Estates  and 
and  with  the  view  of  benefiting  the  inheritance,  and  as  repre* 
senting  it. 

Mr.  Karslake,  for  the  railway  company,  submitted  that  the 
present  was  not  such  a  case  as  was  contemplated  by  the  proviso 
in  the  73rd  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  said  that  Vice-chancellor  Kindersley  had  In  re  Git^ 
tmgi*s  Estate  (a),  which  was  recently  before  him,  refused  a  similar 
application. 


The  Vice-chancellor  thought  the  costs  were  in  the 
&cretion  of  the  Court.  As  Sir  T.  D.  Aubrey  had  acted  under 
idvice,  and  as  what  he  did  was  with  a  view  to  the  benefit  of 
the  inheritance,  it  would  be  hard  to  make  him  pay  the  costs  of 
the  arbitration.  Hb  Honour,  therefore,  made  an  order  as 
pnyed. 

Solicitors,  White  §•  Sons  ;  and  W.  O.  §•  W.  Hunt 


of  lach  lands  and  the  making  of  the 

Ike  7Stli  clause  is  as  follows, — 
**Upon  the  application  b^  petition 
of  aaj  party  making  claim  to  the 
numej  so  deposited  as  last  aforesaid, 
or  nj  part  thereof,  or  to  the  lands 
ia  rupect  whereof  the  same  shall 
IttTe  been  so  deposited,  or  any  part 
of  toch  lands,  or  anj  interest  m  the 
nne,  the  said  Court  of  Chancery, 
«  Uie  Court  of  Exchequer  in  Ire- 
hoidi  may  in  a  summary  way,  as  to 


such  Court  shall  seem  fit,  order  such 
money  to  be  laid  out  or  invested  in 
the  public  funds,  or  may  order  dis- 
tribution thereof  or  payment  of  the 
dividends  thereof,  according  to  the 
respective  estates,  titles,  or  interests 
of  the  parties  making  claim  to  such 
money  or  lands  or  any  part  thereof, 
and  may  make  such  other  order  in 
the  premises  as  to  such  Court  shall 
seem  fit.*' 
{a)  Not  reported. 


IN  THE  MATTER  OF  RICKIT'S  ESTATE. 

Mb.  NALDER  appeared  in  support  of  a  petition  praying 
for  payment  out  of  court  of  a  sum  of  money  paid  in  under  the 
Trustee  Belief  Act 

The  petitioner  was  William  Wand,  the  son  of  the  testator's 
Ater, «  Sarah  Ann." 

The  testator,  by  his  will,  gave  the  sum  in  question  as  fol» 
lows:  **  To  my  niece,  the  daughter  of  my  late  sister  Sarah.'* 

By  the  affidavits  it  appeared,  that  the  testator  had  one  sister, 
^  her  name  was  "  Sarah  Ann"  and  not  "  Sarah  "  only,  and 
^t  she  had  no  child  except  the  petitioner ;  and  the  question 
werefore  was.  Whether  the  Court  would  direct  payment  of  the 
"^  in  question  to  him  ? 

s  2 


Vic« 

Chancelloe 

Wood. 

•/it^S. 

A  testator  gav« 
a  legacy  to 
**  my  nieoe,  the 
daughter  of 
my 'late  sister 
"Sarah."   The 
testator  had 
no  sister 
"  Sarah  j"  but 
he  had  a  sister 
"Sarah  Ann," 
whose  ovXj 
child  was  a  son. 
The  Court  or- 
dered payment 
of  the  legacy 
to  this  son. 

StatemenL 
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In  thb 
Kattkb  of 

RlCKTr*8 

Estate. 
Judgment 


The  Vice-chancellor  referred  to  RyaU  v.  Hanm 
which  he  said  appeared  to  be  even  a  stronger  case  than  tl 
sent,  and  said  he  thought  he  might  make  the  order  \ 
authority  of  it. 

Solicitors,  Caverdale,  Lee  ^  Purvis. 

(a)  10  fieav.  536. 


Vice 
Chamcellob 

KiMDEBSLET. 

Jufye. 

W|iere  a  testa- 
tor gave  cer- 
tain legacies, 
and  then  gave 
andbeqneathed 
**  all  the  rest 
and  residue" 
of  his  "estate 
and  effects  "to 
trustees,  **in 
trust  to  collect, 
get  in,  and  re- 
oeife  the  same, 
and  to  inTest 
the  same  and 
•▼ery  part 
thereof"  in  the 
fbnds  on  cer- 
tain tmsts,  the 
residnanr  gift 
-was  Ml  to 
pass  the  testa- 
torlB  real 

StaitKitnL 


Argument 


D'ALMAINE  t;.  MOSELEY. 

Thomas  ausaldo  hewson,  by  his  wiu,  dat 

23rd  of  December,  1846,  after  giving  certain  legacies 
and  bequeathed  '^  all  the  rest  and  residue  of  his  estate  and 
to  trustees  in  trust,  to  collect,  get  in,  and  receive  the 
and  to  invest  the  same  and  every  part  thereof  in  their 
in  the  three  per  cent  Consolidated  Bank  Annuities,  oi 
government  stock  or  funds,  with  power  to  alter,  vary,  and 
pose  the  same,  at  their  discretion,  and  to  pay  the  interest  1 
to  Mrs.  D'Almaine  for  her  life,  for  her  separate  use  and  h 
and  independently  of  her  present  or  any  future  husband 
from  and  after  her  decease,  to  pay  and  divide  the  said  res 
estate  equally  amongst  each  of  the  eight  children  of  tl 
Mrs.  D'Almaine,  who  being  a  son  or  sons  have  attained  c 
attain  the  age  of  twenty-one  years,  or  being  a  daugl 
daughters  have  attained  that  age,  or  shall  attain  that 
marry."  The  testator  died  without  having  revoked  or  i 
his  will,  and  a  suit  was  instituted  for  the  administration 
estate.  The  ordinary  decree  was  made,  and  the  caus 
came  on  for  further  directions,  the  only  question  for  aig 
being,  whether  the  real  estate  of  the  testator  passed  unc 
residuary  gift  ?  The  Crown  claimed  it  on  one  side,  (T 
Hewson  being  iUegitimate),  and  those  entitled  under  th 
duary  gift  claimed  it  on  the  other. 

Mr.  ChandUss  and  Mr.  F,  J,  Wood  for  the  plaintiff 
clearly  laid  down  in  all  the  cases,  that  unless  you  can  shov 
indication  of  an  intention  on  the  part  of  the  testator  to  c 
the  meaning  of  the  word  estate,  it  must  pass  the  real  8 
as  the  personal  estate.  The  word  is  in  (v^cX  genus  generalm 
and  is  of  itself  quite  sufficient  to  carry  everything.  He 
testator  shows  no  such  intention  as  would  confine  the  n 
meaning  of  the  words ;  4^^^  ^*  J^^^^  (a)>  Paitenden  t. 


(a)  17  Sim.  121. 
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V. 
MOSELET 

Argument, 


am  (a),  Chwrehill  v.  Dibben  (i),  Sanderson  v.  Dobson  (c),  2>ae 
V.  Walter  (rf),   Campbell  v,  Prescott  (e),  Mtchell  v.  Michell  (/),     D'Almainb 
Jonffsma  v.  Jongtma  {g\  Barnes  v.  Patch  (A),  Mayor  of  Hamil- 
ton y.  Hodsdon  (i),  Stokes  v.  Salomons.  (A) 

Mr.  Cbfe,  for  defendants  in  the  same  interest  as  plaintifl^ 
cited  Doe  <2fm.  Evans  v.  Evans  (J)y  and  2>atf  cfem.  Morgan  v.  itfc^r- 
jaju  (m) 

Mr.  Wiekens  for  the  Attomey-GeneraL     The  words  here  are 
applicable  to  personal  and  not  to  real  estate.     The  word  proceeds 
is  not  here  as  it  is  in  the  case  of  Stokes  v.  Salomons.     Sanderson 
7.  Dobsan  does  not  apply^  as  it  was  a  decision,  resting  on  the 
grounds  of  the  collocation  of  the  word,  and  the  context,  and 
thus  came  within  a  class  of  cases,  quite  different  from  the  pre- 
sent  As  to  the  point  on  which  the  construction  turns  I  will  refer 
to  cases  which  have  never  been  overruled,  and  are  binding  and 
oondunve.     The  leading  case  is  that   of  Doe  v.  Buckner.  (n) 
Doe  V.  HurreU  (o)  is  also  in  point,  and  governs  the  present  case. 
Doe  V.  Walter  does  not  resemble  the  present  case.     There  was 
tliere  a  specific  devise  of  land,  and  other  words  showing  an  in- 
tention to  dbpose  of  the  realty,  such  as  **  give,  devise,  and  be- 
queath." 

Then  it  is  submitted,  that  although,  according  to  the  rule  of 
oonstraction,  the  onus  lies  on  the  person  who  wishes  to  restrain 
the  meaning  of  the  word  estate ;  still,  if  the  words  following 
the  word  estate  are  properly  and  exclusively  applicable  to  per- 
KNudty,  you  must  construe  the  meaning  of  the  word  with  re< 
ferenoe  to  them.  Now  the  testator  directs  his  trustees  to  get  in 
and  ianoest  this  property,  and  therefore  shows  that  he  considered 
he  was  only  disposing  of  his  personalty,  inasmuch  as  real  estate 
T^  le  could  not  be  invested. 


The  Yice-Chancellob.  Having  made  up  my  mind  on 
^  subjecty  it  is  unnecessary  to  trouble  Mr.  Chandless.  There 
18,  m  tUs  case,  some  real  estate,  which  is  claimed  by  those  en- 
titled to  the  reriduary  gift  under  the  will,  on  the  one  side,  and 
^  Crown,  on  the  other;  and  which,  if  there  were  an  heir-at- 
hv,  would  be  his  interest.  And  the  question  is.  Whether  the 
gift,  taken  in  conjunction  with  the  rest  of  the  will,  passed  the 


Judgment 


(a)  1  Eq.  Rep.  2S.,  1  Jarm.  Wilis, 
€57.  66S.  671. 

S9  Sim.  447.  n. 
1  Exch.  R.  441.,    a  C.    10 
Beav.  478. 

(d)  15  Q.  B.  R.  28. 

(e)  15Ves.507. 
(/)  5  Mad.  71. 


(jg)  1  Cox,  362. 
(A)  8  Yea.  604. 
{%)  6  Moo.  P.  C.  C.  76. 
[A)  9  Hare,  75. 
Yl)  9  Ad.  &  E.  720. 
[m)6B.&C.  512. 
(n)  6  T.  R.  610. 
(p)  5  B.  &  Aid.  18. 
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real  estate^  or  only  applied  to  the  personal  estate  ?  It  is,  in  fact, 
a  question  of  the  testator's  intention.  Now,  I  do  not  lay  much 
stress  on  the  consideration,  that  if  we  hold,  that  the  real  estate 
did  not  pass  under  the  gift,  that  then  the  testator  must  be  con- 
sidered to  have  intended  to  die  intestate  as  to  his  real  estate.  In 
all  cases,  where  the  gift  is  held  to  be  confined  to  the  personalty, 
the  testator  must  be  considered  as  having  so  intended.  I  do 
not,  I  say,  think  that  much  weight  is  to  be  given  to  that  con- 
sideration, because,  no  doubt,  it  has  been  often  said,  that  no 
testator  intends  to  die  intestate ;  but  here  is  a  case,  in  which 
the  testator  must  have  intended  to  die  intestate  as  to  his  real 
estate,  if  it  did  not  pass  under  the  residuary  clause. 

The  general  principles  applicable  to  these  case^,  are  very 
clearly  established ;  but  the  difficulty  is,  how  they  are  to  be 
applied.  One  of  these  principles  is  this,  that  the  word  <^  estate," 
simpliciter,  is  sufficient  to  pass  all  the  testator's  estate  both  real 
and  personal ;  that  is  a  principle  about  which  there  is  no  con- 
flict. But,  in  most  of  the  cases  which  have  arisen,  as  in  the 
present  one,  the  word  is  not  used  simpliciter^  or  by  itself;  here 
we  have  one  other  word  **  effects  "  accompanying  it.  The  rule 
then  is,  that  although  there  is  nothing  in  any  other  part  of  the 
will  to  control  the  effect  of  the  residuary  clause,  yet,  if  the 
words  coupled  with  it,  are  in  themselves)  insufficient  to  pass  the 
whole  personal  estate,  then  the  meaning  of  the  word  '^  estate,"  is 
restricted,  and,  will  only  make  a  complete  disposition  of  the  per- 
sonal estate.  But  if,  on  the  other  hand,  the  other  words  used, 
are  sufficient  in  themselves  to  include  all  the  personalty,  then 
the  word  estate,  is  held  to  mean  **  real  estate."  And  it  is  so 
for  this  reason,  that,  if  it  were  construed  differently,  it  must  be 
held  to  have  been  uselessly  inserted. 

It  is  equally  clear  and  consistent,  with  the  general  principles  ap- 
plicable to  these  cases,  that,  even  although  the  words  used  would, 
by  themselves,  include  the  real  estate,  yet  the  language  may  re- 
ceive a  different  construction,  on  account  of  the  language  of 
other  parts  of  the  will.  We  must,  therefore,  ascertain,  whether 
there  is  anything  in  other  parts  of  the  will,  to  require  a  different 
construction.  The  rule  then  being,  that  the  real  estate  will 
pass  under  this  word,  and  the  words  used  in  conjunction  with  it 
being  '^  effects,"  which  is  sufficient  to  pass  all  the  personalty,  as 
far  as  the  clause  we  are  considering  is  concerned,  the  words  are 
in  themselves  sufficient. 

The  first  point  suggested  in  favour  of  the  more  restricted 
meaning  of  the  word,  is,  that  there  is  not,  in  the  prior  part 
of  the  will,  any  gift  of  real  estate,  or  anything  showing  an  in- 
tention to  dispose  of  the  realty,  and  that,  we  must  constme  this 
clause,  with  reference  to  that  omission,  and  infer  therefrom,  the 
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testator's  intention.  But,  this  mode  of  construction,  has  always 
seemed  to  me,  in  the  light,  of  laying  stress  on  a  matter  which,  in 
^^^tjy  gives  no  indication  of  the  testator's  intention.  That  the 
testator's  intention,  should  be  construed  by  the  accident  of  his 
having  mentioned  a  gift  of  real  estate,  in  the  prior  part  of  the 
will,  has  always  seemed  to  me,  to  be  very  unsatisfactory. 

Supposing  that  argument  to  be  sound,  if  there  had  been  a 
gift  of  a  single  cottage,  to  an  old  servant,  for  instance,  in  the 
former  part  of  the  will,  it  would  affect  the  testator's  intention. 
And  to  suppose,  that  the  legal  effect  of  a  word  can  be  altered,  by 
the  accidental  mention  of  a  single  house,  in  a  prior  part  of  the 
will,  has  always  seemed  to  me  to  be  very  ridiculous. 

The  next  point  made  in  support  of  the  same  view,  is,  that  the 
testator,  in  making  this  gift,  has  used  words  properly  applicable 
to  personalty,  that  the  words  are  ''  give  and  bequeath,"  and  that 
the  word  "  devise  "  is  omitted.     But  I  must  say,  that  the  omis- 
noa  of  that  word,  is  really  no  indication  whatever,  of  such  an  in- 
tention as  is  contended  for.     The  word  '^  give"  is  quite  as  effective 
•B  the  word  *'  devise,"  and  quite  adequate  to  pass  real  estate,  and 
is  often  used  for  that  purpose.     Another  argument  that  has 
been  used  is,  that  there  are  no  words  of  limitation  here.     But 
sorely,  there  is  nothing  in  that  objection.     There  are  no  words 
of  limitation  to  the  executors  as  such,  and,  consequently,  no- 
tlung  either  one  way  or  the  other,  to  show  an  intention.      A 
devise  to  trustees  without  any  words  of  limitation  would,  in 
numjr  cases,  be  sufficient  to  pass  the  fee.     I  do  not  therefore 
think,  there  is  much  to  be  said  on  this  point,  but,  in   consi* 
Bering  the  will  as  to  intention,  nothing  ought  to  be  omitted, 
-^ther  point  is,  that,  the  same  persons  to  whom  the  resi- 
diiary  gift  is  made,  are  also  the  persons  appointed  executors ;  but 
^  iay  no  stress  on  that  argument. 

Then,  came  the  point,  which  I  think  deserves  most  considera- 

^Oo,  and  which  was  naturally  put  forward  by  Mr.  Wichensy  as 

^c  most  important  one.     The  testator  gave  "  all  the  rest  and 

'^^^idue  of  his  estate  and  effects  "  to  trustees  **  in  trust,  to  collect, 

S^t  in,  and  receive  the  same,  and  to  invest  the  same  in  their 

*^^^jnes  ^  in  the  3  per  cent,  consols,  with  power  to  vary  the  same, 

^^^d  to  pay  the  interest,  to  Mrs.  D'Almaine  for  her  life.     Then 

^^llow  the  words,  *'  and  from  and  after  her  decease,  to  pay  and 

^'ivide  the  said  residuary  estate,"  equally  among  each  of  the 

^i^ht  children,  &c. 

There  is  no  doubt  that  the  words   ^'collect,  get  in,  and 

^^ceive  the  same "  are,  strictly  speaking,  applicable  to  money 

^^tstanding,  or  other  personal  estate  of  that  description ;  but  it 

^^^uy  be  said,  they  are  in   strictness  equally  inapplicable,   to 
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certain  portions  of  the  personal  estate,  which  would  unques- 
tionably pass  by  this  gift  A  leasehold  estate  for  years,  or  for 
lives  even,  if  it  were  renewable,  if  not  limited  to  heirs,  would 
form  part  of  the  personal  estate. 

Now,  the  question  really  is.  Can  I  say,  that  the  use  of  words, 
which  are  not  strictly  applicable  to  real  estate,  is  a  sufficient 
indication  of  the  testator's  intention,  not  to  include  real  estate, 
when  these  words  are  found  to  be  just  as  inapplicable,  to  that 
portion  of  the  personal  estate,  which  the  testator  clearly  intended 
to  pass  ?  It  is  said,  that  the  leasehold  estate  would  vest  in  the 
executors,  by  virtue  of  their  appointment;  but  it  must  be  borne 
in  mind,  that  this  is  a  trust,  to  be  carried  into  effect  by  the 
direction  of  the  testator,  not  by  the  executors  in  their  character 
of  executors,  but  as  trustees.  No  doubt,  it  might  be  the  duty 
of  the  executor,  to  convert  the  leasehold  estate  into  mcmey,  in 
the  course  of  administration,  but,  so  far  as  it  is  unnecessary  for 
the  purposes  of  administration,  the  executor  ought  not  to  sell 
the  leasehold  estate.  If,  besides  being  appointed  executor,  he 
is  made  a  trustee  upon  certain  trusts,  which  required  it,  for  the 
purpose  of  working  out  the  testator's  intention,  then  the  trus- 
tees would  be  obliged  to  sell  the  leasehold  estate.  But  it  is 
clear,  that  they  would  do  it,  not  as  executors,  but  as  trustees. 
Here,  however,  it  is  not  left  to  the  executors,  to  carry  out  the 
trusts  of  the  testator's  will ;  but,  there  is  a  special  bequest  of 
the  residuary  property,  which  means  the  property,  after  the 
executors  have  fulfilled  their  functions.  It  is  bequeathed  to 
these  trustees  in  trust,  ^^to  collect,  get  in,  and  receive  the 
same,"  and  these  words,  are  as  applicable  to  leasehold  estate,  as 
to  the  residue  generally.  It  would  be  too  hypercritical  to 
argue  that  the  words  '^  get  in  "  ought  not  to  be  applied  to  real 
estate.  The  words  are,  in  the  honest  construction,  properiy 
applicable  to  personal  estate,  and  are  not  strictly  applicable  to 
leasehold  estate,  or  any  interest,  except  an  interest  in  chattels; 
but  still,  I  do  not  think,  for  the  reasons  I  have  mentioned,  that 
they  are  any  indication,  of  the  intention  of  the  testator,  to  ex- 
clude real  estate,  when  I  find,  at  the  same  time,  that  it  was  not 
his  intention  to  exclude  any  part  of  the  personal  estate. 

These  are,  I  believe,  all  the  points,  and  it  does  not  appear  to 
me  that,  upon  the  construction  of  the  words  used,  either  separ- 
ately or  conjointly,  there  is  any  thing,  so  inconsistent  with 
the  intention  to  pass  real  estate,  in  this  will,  that  I  ought  to  say, 
that  it  does  not  pass. 

I  do  not  think  it  necessary  to  comment  upon  the  authorities 
cited.  I  should  have  made  some  observations  upon  the  case  of 
Sanderson  v.  Dobson,  but  as  the  Lord  Chancellor  sent  it  for 
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the  opinion  of  a  court  of  law,  I  need  not  do  so.     For  these  .  ^^^*  . 

reasonsy  I  think  that  the  testator's  real,  as  well  as  his  personal  d^Almainb 

estate,  must  be  held  to  have  passed,  under  the  residuary  gift.  mosklet. 

Solidtors,  Underwood  jf  Coleman  ;  and  Raven  Sf  Bradley.  Judgment. 


Vice 

TATHAM  V.  PARKER.  Chancellob 

Stuabt. 

jjY  an  order  made  in  thb  cause,  dated  the  14th  of  March,    f^^^'t^^ 

1849,  the  defendant,  Joseph  Parker,  was  ordered  to  pay  into  to  pay  a  sum  of 

court  the  several  sums  of  1500t,  1000/.,  and  1200/.     Default  ™<>^y  "^ 

couTb    U6  was 

was  made  in  payment  of  those  sums,  upon  which  an  attachment  committed  for 
was  issued  against  Parker,  for  non-performance  of  the  order,  o^wr^Md^ 
and  he  was  arrested  on  the  29th  of  August,  1849.  writ  of  leqoet- 

By  an  order  made  on  the  19th  of  December,  it  was  ordered  J^^rt  hU^ 
that  a  sequestration  should  issue  against  the  defendant.     In  estate.    A. 
porsuance  of  that  order,  a  writ  of  sequestration,  dated  the  22nd  tained  his  dis- 
of  December,  1849,  was  issued,  directed  to  Alfred  Hucknall,  jj^^^^ 
Frederick   Palfireyman,  Josiah  Wood,    and  Samuel  Langton  Debtors  Act 
Jones ;  which  writ,  after  reciting  the  order,  proceeded  as  follows :  ^^^^J^*^^ 
''Enow  ye,  therefore,  that  we,  in  confidence  of  your  prudence  A.'s  assignee  to 
and  fidelity,  have  given,  and  by  these  presents  do  give,  unto  you,  ^[^^^^^ 
any  three  or  two  of  you,  full  power  and  authority  to  enter  upon  --HM  that 
aU  the  messuages,  lands,  tenements,  and  real  estate  whatsoever  ^ndwSeia^ 
of  the  BaXd  Joseph  Parker,  and  to  collect,  receive,  and  sequester  soWent 
into  your  hands,  not  only  all  the  rents  and  profits  of  hb  said  ^^  ^ot  dis- 
messuages,  lands,  tenements,  and  real  estate,  but  also  all  his  ^^^^^^l^^ 
goodsi  chattels,  and  personal  estate  whatsoever ;  and  therefore      statement 
we  command  you,  or  any  three  or  two  of  you,  that  you  do,  at 
certain  proper  and  convenient  days  and  hours,  go  to,  and  enter 
upon,  all  the  messuages,  lands,  tenements,  and  real  estate  of  the 
Biid  Joseph  Parker ;  and  that  you  do  collect,  take,  and  get  into 
your  hands,  not  only  the  rent  and  profits  of  his  said  real  estate, 
but  also  all  his  goods,  chattels,  and  personal  estate ;  and  detain 
^  keep  the  same  under  sequestration  in  your  hands,  until  the 
^  Joseph  Parker  shall  pay  the  said  several  sums  of  1500/., 
^OQOL,  and  1200/.,  pursuant  to  the  said  order  dated  the  14th 
^y  of  March,  1849,  dear  his  contempt,  and  our  said  court 
•'^all  make  order  to  the  contrary.'' 

Ihe  defendant,  being  in  custody  under  the  attachment,  on 

^^  27th  day  of  May,  1850,  presented  his  petition  for  discharge 

^  the  Court  fior  Belief  of  Insolvent  Debtors ;  and  the  several  simis 

^^  ^Boney,  for  enforcing  payment  whereof  the  writ  of  sequestra* 
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tion  issued^  were  dulj  entered  in  his  schedule,  and  Joseph  Parker, 
on  the  20th  of  August,  1850,  was  discharged,  according  to  the 
provisions  of  the  Act  for  the  Relief  of  Insolvent  Debtors.  Bj 
an  order  in  the  matter  of  the  insolvency  on  the  22nd  of  August, 
1852,  Richard  Griffin,  the  petitioner,  was  appointed  assignee  of 
the  estate  and  effects  of  the  insolvent. 

Before  the  insolvency,  the  sequestrators  entered  into  receipt 
of  the  rents  and  profits  of  divers  real  estates  of  the  defendant, 
and  also  possessed  themselves  of  certain  parts  of  his  personal 
estate. 

Since  the  insolvency,  and  the  discharge  of  Joseph  Parker,  the 
sequestrators  had  continued  in  receipt  of  the  rents  and  profits  of 
the  insolvent's  real  estates,  and  of  the  personal  estate  possessed 
by  them. 

The  petition  prayed,  that  the  writ  of  sequestration  might  be 
discharged,  and  that  the  sequestrators  might  deliver  up  to  the 
petitioner,  as  such  assignee,  possession  of  the  real  estates  of  the 
insolvent,  of  which  they  were  in  possession ;  and  might  also  de- 
liver up  to  him  the  personal  property  of  the  insolvent  possessed 
by  them ;  and  that  they  might  account  for  and  pay  over  to  him 
the  rents  and  profits  of  the  real  estates  of  the  insolvent  possessed 
or  received  by  them,  and  all  other  moneys  possessed  or  received 
by  them  as  such  sequestrators. 

On  the  4th  of  March,  1850,  the  order  of  this  Court,  dated  the 
14th  of  March,  1849,  for  the  payment  of  the  several  sums  of 
1500/.,  1000/.,  and  1200/1  was  registered  in  the  Court  of 
Common  Pleas,  in  pursuance  of  the  provisions  of  the  19th  sec- 
tion of  the  1  &  2  Vict  a  110. 

Mr.  Prior,  in  support  of  the  petition,  referred  to  the  79th 
section  of  1  &  2  Vict,  c  110.,  which  provides  that  the  discharge 
by  the  Comt  for  the  Belief  of  Insolvent  Debtors  of  any  pri- 
soner from  custody,  '^  shall  and  may  extend  to  all  process 
issuing  from  any  court  for  any  contempt  of  any  courts  ecclesi- 
astical or  civil,  for  non-payment  of  money."  The  person  of 
the  insolvent  having  been  discharged  under  the  Insolvent  Deb- 
tors' Act,  this  provision  discharged  the  contempt ;  and  as  the 
sequestration  was  ancillary  to  the  contempt,  it  discharged^  the 
sequestration  likewise,  and  took  the  insolvent's  estate  out  of  the 
hands  of  the  sequestrators,  and  vested  it  in  the  assignee.  The 
form  of  the  writ  of  sequestration  was  different  from  that  of  the 
writ  of  execution.  In  the  former,  the  sequestrators  were  di- 
rected to  enter  upon  the  lands,  and  to  collect  the  rents^  and  also 
to  take  possession  of  the  goods,  and  they  were  to  keep  the  rents 
and  the  goods  and  chattels.  When  obtained  upon  an  interlo- 
cutory order  it  was  a  mere  personal  process,  to  compel  the  de« 
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fendant  to  obey  the  order  of  the  Courts  and  was  not  used  as  a 

direct  means  of  obtaining  satisfaction^  by  the  payment  of  the 

money  out  of  the  property  sequestered.     This  could  not  be  done 

without  an  order  of  the  Court  for  that  purpose ;  and  here  no 

Buch  order  had  been  obtained ;  Walker  v.  Bell,  (a)    A  discharge 

under  the  Insolvent  Debtors'  Act,  operates  in  the  same  manner 

AS  death,  as  a  discharge  of  contempt.     And  as  a  sequestration 

Usaed  to  enforce  only  a  personal  demand  against  the  defendant, 

would  not  bind  his  land  after  his  death,  so,  neither  would  it  bind 

Us  land  after  his  discharge  under  the  Insolvent  Debtors'  Act ; 

Side  V.  ChreenhiUf  dted  by  Lord  Hardwick.  (A) 

Mr*  Russell  and  Mr.  Fleming  for  the  plaintiff,  who  obtained 
^lie  order  of  sequestration.     The  defendant  having  by  his  own 
obtained  his  discharge  under  the  Insolvent  Debtors'  Belief 
ct,  must  be  regarded  as  having  made  a  voluntary  assignment 
f  his  property,  and  it  is  clear  that  an  assignment  voluntarily 
would  not  defeat  a  sequestration ;   fVitham  v.  Bland  (c), 
'mpringham  y.  Short  {d)\  But  the  assignee  could  be  in  no  better 
ition  than  the  insolvent,  who  could  not  have  recovered  pos- 
^asion  of  his  property  until  he  had  made  the  payment  directed 
J  the  Court.     The  sequestration  gave  a  special  interest  in  re- 
])ect  of  the  property,  which  was  the  subject  of  it ;  it  gave  the 
laintiff  a  lien  on  the  defendant's  property.     If  an  order,  as 
myed,  were  made,  the  Court  would  nullify  its  previous  proceed- 
xiigs,  without  haying  obtained  payment  of  the  money.     There 
"wras  no  distinction  between  an  interlocutory  order  for  payment 
of  the  money,  and  a  final  decree  ;    Cadell  v.  Smith,  (e)    The 
tooney  in  the  hands  of  the  sequestrators  should  be  applied  for  the 
benefit  of  the  party   who  obtained  the  sequestration.     The 
aequestration  covered  rather  more  than  was  said  on  the  other 
side,  because,  the  sequestrators  were  ordered  to  retain  the 
money  until  the  further  order  of  the  Court.     The  order  of 
this  Court  of  the  14th  of  March,  1849,  for  the  payment  of 
the  money,  having  been  registered  in  May,  1850,  in  the  Court 
of  Common  Pleas,  now   operated  as  a  charge  on  the  insol- 
vent's real  estate  under  the  18th  section  of  the  1  &  2  Vict 
Clio.     They  also  cited  Dunkley  v.  Scribnor  (/),  and  fVilson 
V.  Metcalfe,  (g) 

Mr.  Prior  in  reply.  The  18th  section  of  the  I  &  2  Vict.  c.  1 10. 
<lid  not  apply  to  an  interlocutory  order  for  payment  of  money 
into  court. 


va)  2  Mad.  21. 


)2 

)  I  Ve«.  183. 
e)  3  SwADBt.  276.  a. 
)  3  Hare,  461. 


(e)  3  Swanst.  308.  ft. 
(/)  2  Mad.  443. 
{g)  1  Beav.  268. 
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The  Vice-chancellor,  at  the  conclusion  of  the  argument, 
said,  that  he  should  not  dispose  of  the  petition  then ;  but  he 
might  say,  that  he  did  not  see  how  he  could  entertain  the  argu- 
ment on  the  79th  section  of  the  1  &  2  Vict.  c.  110.     That  sec- 
tion provided,  no  doubt,  that  the  discharge  of  the  person  of  the 
insolvent  should  be  a  discharge  of  the  process  of  contempt'^  but 
he  read  the  words  of  that  section  as  referring  to  the  discharge 
of  the  process  of  contempt  only,  and  not  to  the  discharge  of  the 
sequestration ;  to  do  otherwise  would  be  to  give  it  an  extra- 
ordinary operation.     If  the  effect  of  the  discharge  under  the 
Insolvent  Debtors'  Act  were  to  discharge  the  insolvent's  estate, 
it  would  be  difficult  to  deprive  it  of  that  operation,  if  something 
more   binding    than   a   sequestration   had   issued  against  the 
estate.     Mr.  Prior^s  argument  was,  that  the  insolvent's  estate 
was  no  longer  liable  to  pay  the  money ;  but  his  Honour  sud  his 
view  was,  that  although  the  person  of  the  insolvent  was  no 
longer  liable,  his  estate  was  just  as  liable  as  before  he  obtained 
his  discharge.     The  question  was  a  new  and  an  important  one, 
and  he  should  endeavour  to  dbpose  of  it  soon. 


July  18. 
JudgwtanU 


The  Vice-chancellor  to-day  gave  judgment  as  follows : — 
The  petition  prays  that  the  writ  of  sequestration  against  the 
estate  of  the  defendant,  Joseph  Parker,  may  be  discharged,  and 
that  the  sequestrators  may  be  ordered  to  deliver  up  to  the 
petitioner,  as  assignee  of  Parker  under  the  Insolvent  Debtors' 
Act,  the.possession  of  the  real  and  personal  estate  in  their  cus- 
tody under  the  writ.  The  defendant  Parker,  being  in  prison 
under  an  attachment  for  disobeying  an  order  of  the  14th  of 
March,  1849,  for  the  payment  into  court  of  certfdn  large  sums 
of  money,  the  writ  of  sequestration  issued  agunst  his  estate^ 
under  an  order  for  that  purpose  dated  the  1 9th  of  December, 
1849.  In  May,  1850,  Parker  being  still  in  custody  under  the 
attachment,  petitioned  for  his  discharge  under  the  Insolvent 
Debtors'  Act,  and  on  the  20th  of  August,  1850,  obtained  the 
order  for  his  discharge,  and  all  his  estates  became  vested  in  the 
petitioner  as  assignee.  It  has  been  contended  that  by  the 
operation  of  the  79th  section  of  the  statute  1  &  2  Vict,  c  110., 
the  adjudication  of  the  insolvent's  discharge  has  dischaiged  not 
only  his  contempt,  but  also  the  writ  of  sequestration. 

The  words  of  that  section  are,  that  the  discharge  "  shall  and 
may  extend  to  all  process  issuing  from  any  court,  for  any  con- 
tempt of  any  court,  eccledastical  or  civil,  for  non-payment  of 
money." 

The  effect  of  the  di^harge  is  said  to  be,  that  he  is  no  longer 
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liable  to  pay  the  money,  and  no  longer  in  contempt ;  and  there- 
fore, that  the  writ  of  sequestration  has  no  longer  any  effect 

The  discharge  mentioned  in  this  section,  is  the  discharge  of 
the  person  of  the  insolvent  from  custody ;  and  it  is  made  to      Jwdgmmu 
extend  to  the  process  of  contempt,  in  order  that  his  person  may 
be  free.     For  this  purpose  it  discharges  the  attachment. 

But  the  writ  of  sequestration  is  issued,  not  as  a  part  of  the 
process  of  contempt,  but  after  the  process  of  contempt  has  been 
exhausted  by  the  actual  imprisonment  of  the  person  who  has  dis- 
obeyed the  order  of  the  Court.    It  is  a  writ  of  execution  against 
-fche  estate,  which  is  said  to  have  been  first  issued  by  Lord 
JEeeper  BacoHj  and  was  resorted  to  by  reason  of  the  infirmity 
f  the  process  of  contempt,  which  is  merely  personal. 
The  proceedings  on  the  writ  of  sequestration  are  in  rem,  not 
personam;  and  there  seems  to  be  nothing  in  the  language 
f  the  rule  referred  to,  that  can  authorise  the  construction,  that 
e  estate  of  the  insolvent  is  to  be  freed  from  the  effect  of  any 
•ider  which  has  transferred  the  possession  of  it  without  affect- 
Jig  his  person.     On  the  contrary,  the  18th  and  19th  sections 
f  the  same  statute,  provide  for  the  manner  in  which  the  estate 
K«  to  be  affected.     The  order  for  payment  of  the  money  in 
"i:hi8  case  was  registered  pursuant  to  the  statute,  so  as  to  bind 
^e  estate. 

It  is  unnecessary  to  consider  whether  the  execution  of  the 
^tachment  could,  under  the  16th  section,  be  considered  a  for- 
fritare  or  relinquishment  of  the  charge  on  the  estate  created  by 
the  r^stration.  That  question  was  discussed,  but  not  decided, 
ly  Lord  Langddle  in  the  case  of  Welh  v.  Gibbs.  {a) 

It  is  unnecessary  to  consider  that  question  in  the  present  case, 
lecaose  the  writ  of  sequestration  by  its  own  proper  form  affects 
the  land  without  any  re^stration. 

It  has  been  argued  that  the  sequestration  only  puts  the  estate 
in  nutodiA  legis.  But  it  is  a  writ  issued  at  the  suit  of  the  plain- 
tiff, and  for  his  benefit,  in  order  that  the  property  may  be  ap- 
plied in  payment  of  his  demand,  and  prevails  against  any  sub- 
^uent  charge,  and  even  against  any  prior  assurance  fraudu- 
kiitly  made  to  defeat  its  operation. 

The  principle  of  the  decision  in  Walker  v.  Bett(b)  was,  that 
tile  property,  of  which  the  sequestrators  had  taken  possession, 
^as  the  estate  of  the  mortgagor,  and  not  of  the  person  whose 
^^tate  was  ordered  to  be  sequestered. 

In  the  present  case,  the  assignee  who  presented  this  petition, 
^<K)k  the  estate  as  the  insolvent  had  it,  subject  to  the  writ  of 


(a)  8  Beav.  405. 


(b)  2  Mad.  21. 
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sequestration,  and  can  only  claim  it,  after  the  purposes  for  whidi 
that  writ  was  issued,  have  been  fully  answered. 

The  petition,  therefore,  must  be  dismissed. 
Solicitors,  Hunt;  and  Willan  ^*  Stevenson. 


The  Lords 
JusncBs. 

Jyne  3  &  4. 

Where  a  tiUe 
depended  opon 
the  qnestion. 
Whether  a 
power  to  ap- 
point by  **  deed 
or  deeds,  writ- 
ing or  writings, 
under  hand 
and  seal,**  was 
well  exercised 
bj  a  general 
beqoestin  a 
will  executed 
since  the  1  Viet 
c  26.,  the 
Court,  not- 
withstuiding 
the  decision  in 

JBUnkhom,  5 
Hare,  13  U  re- 
fused to  decree 
a  specific  per- 
formance 
againstapiu> 
chaser. 

StaiemaU 


Argmnent 


COLLARD  V.  SAMPSON. 

X  HIS  was  an  appeal  from  the  decision  of  the  Master  of  the 
Bolls.  The  claim  was  filed  by  William  Collard  and  Henry 
Bidgood,  the  executors  of  the  will  of  Alexander  Masters  Bid- 
good  against  Kichard  Sampson,  for  the  purpose  of  obtaining 
specific  performance  of  an  agreement,  dated  the  28th  of  Feb- 
ruary, 1851,  by  which  B.  Sampson  contracted  to  purchase 
(subject  to  certiun  conditions  of  sale)  of  A.  M.  Bidgood,  the 
testator,  leasehold  property  for  the  sum  of  430/. 

By  an  indenture,  dated  the  4th  of  June,  1835,  the  property 
in  question  was  assigned  by  Thomas  West  to  trustees ;  and  by 
that  deed  power  was  reserved  to  Thomas  West  to  appoint  the 
same  by  deed  or  deeds,  writing  or  writings,  under  hand  and 
seal ;  and  in  default  of  appointment  the  property  was  to  be  held 
in  trust  for  Sarah  Bay  and  her  issue,  &c  By  his  will  dated 
the  7th  of  February,  1849,  Thomas  West  gave  all  the  messuages, 
lands,  hereditaments,  and  real  estate  of  every  tenure,  of  or  to 
which  he  should  at  his  death  be  seised  or  entitled,  at  law  or  in 
equity,  or  of  which  he  should  at  his  death  have  power  to  dispose 
by  will  (except  what  he  otherwise  disposed  of  by  that  his 
will,  or  any  codicil  thereto),  Bnd  he  appointed  J.  Broughton 
and  A.  M.  Bidgood  his  executors.  Broughton  died  in  the  tes- 
tator's lifetime.  The  principal  question  was,  whether  this 
will  was  a  due  exercise  of  the  power  of  appointment  given  by 
the  deed  ? 

The  master,  upon  a  reference,  reported  in  favour  of  the  tide, 
and  to  this  report  exceptions  were  taken  by  the  defendant.  On 
the  22nd  of  February,  1853,  the  Master  of  the  Bolls  overruled 
the  exceptions,  and  the  defendant  now  moved  that  this  order 
might  be  discharged  or  varied. 

Mr.  RoU  and  Mr.  fV.  H,  Terrell^  in  support  of  the  appeal 
contended,  that  the  power  of  appointment  was  not  well  exe- 
cuted by  the  will  of  Thomas  West.  No  general  power  of 
appointment  was  given,  and  the  power  was  so  worded,  as  to  pre- 
vent its  being  exercised  by  will,  which  could  not  be  held  to  be 
a  deed  or  writing  within  the  terms  used.     The  Master  of  the 
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Bolls  had  considered  himself  bound  by  the  decision  in  Buckell 
Y.  Blenkhom  (a)^  and  upon  the  authority  of  that  case  alone  he 
made  the  order  appealed  from.  The  testator  had,  by  using  the 
words  **  of  which  I  have  power  to  dispose  by  will,"  shown  his 
intention  only  to  execute  powers  which  were  in  terms  testa- 
mentary.    They  referred  to  the  1  Vict.  c.  26.  s.  10. 

Mr.  RoupeU  and  Mr.  Browetty  in  support  of  the  decision  of 

the  Master  of  the  Kolls.     There  had  always  been  a  strong  in- 

elination  on  the  part  of  the  Court,  to  extend  the  word  ^^  writing" 

-to  a  will,  if  executed  with    the   due   formalities:   Kihbet  y. 

^£ee(d),  Rascammon  y.  Fawke  (c),  Doe  y.  Holloway  (d),  and  JEd' 

^mmards  y.  Edwards  (e).  Independently,  then,  of  the  1  Vict,  c  26., 

ifcliis  power  might  have  been  executed  by  a  will  under  seal,  and, 

if  that  were  so,  the  10th  section  of  that  act  must  apply  to  such 

^an  power  as  this,  no  less  than  to  a  power  which  in  terms  autho- 

-arnsed  a  wilL     This  proposition  had  been  decided  by  Buckell  y* 

^^XlenkhorfL  (f)     They  referred  also  to  Loriff  v.  Collier,  {g) 

Mr.  Roll,  in  reply.    It  was  impossible  to  say  that  this  question 
^vras  free  from  doubt,  and  that  the  purchaser  was  not  justified  in 
"%;akmg  the  objection.     A  title  which  required  so  learned  an 
argument  to  support  it,  could  not  be  forced  upon  a  purchaser. 


1S/S3. 


^. 


Ck>LLJLRD 
V. 

Sampsov. 
ArgumaU. 


Lord  Justice  Turner  said,  that  if  it  had  been  necessary 

to  dedde  the  very  important  question  raised  in  this  case,  he 

should  have  required  further  time  for  consideration.     The  real 

question,  however,  was,  not  what  was  the  true  construction  of 

the  act  of  Parliament,  but  whether  the  title  of  the  vendor  in 

the  subject-matter  of  the  contract  was  such,  as  a  purchaser  could 

be  compelled  by  this  court  to  take.     According  to  all  the  rules 

of  the  Court,  it  was  sufficient 'that  there  was  a  good  and  rea- 

«)]iable  doubt  as  to  the  validity  of  the  title,  and  that  the  law 

iipon  the  question  was  not  well  settled,  to  warrant  the  refusal  of 

ft  decree  for  specific  performance.     Now,  the  case  stood  thus : 

there  had  been  on  one  side,  the  decision  of  Sir  J.  Wigram  in 

buckell  y.  BUnkhorny  and,  in  the  present  case,  the  Master  of  the 

^^ollsy  in  adjudicating  upon  the  question  before  him,  had  inti- 

'^ted,  that,  he  considered  himself  bound  by  that  decision ;  but  he 

^^  intimated,  that,  in  the  absence  of  that  authority,  his  con- 

^Ituion  would  have  been  different  from  that  to  which  the  learned 

J^dge  came  in  that  case.     When,  therefore,  the  Court  was  called 

^I>on  to  enforce  the  specific  performance  of  this  contract,  it  was. 


Judgment 


(a)  5  Hare,  131. 
r^)  Hob.  312. 

4  Bro.  P.  C.  523. 

1  Stark.  431. 


[e)  3  Mad.  197. 
)  5  Hare,  131. 
r)  4  Russ.  267. 
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in  truth,  called  upon  to  force  upon  the  purchaser  a  title  which, 
in  the  absence  of  Buckell  v.  Blenkhom^  the  Court  would  not 
have  been  ready  to  force  upon  him.  In  Pyrhe  v.  fVaddingham  {a\ 
his  lordship  had  stated  his  opinion,  and  from  which  he  saw  no 
reason  now  to  deviate,  as  to  the  rule  which  was  to  guide  the 
Ciourt  in  measuring  the  doubts  entertained  upon  the  title.  His 
lordship  there  said,  **  if  the  doubts  as  to  the  title  arise  upon  a 
question  connected  with  the  general  law,  the  Court  is  to  judge 
whether  the  general  law  upon  the  point  is  or  is  not  settled,  en- 
forcing specific  performance  in  the  one  case,  as  in  Moody  v. 
JValters  (d),  and  Biscoe  v.  Perkins  (c),  and  refiising  to  enforce 
it  in  the  other,  as  in  Blosse  v.  Lord  ClanmarrisJ"  (d)  Now,  the 
question  whether  there  was  a  reasonable  doubt  as  to  the  tide  in 
this  case,  depended  upon  two  points :  first,  whether  this  was  a 
valid  execution  of  the  power  under  the  1  Vict,  c  26. ;  and,  se* 
condly,  whether  the  decision  in  Buckell  v.  Blenkhorn  was  binding 
in  thb  case.  The  question  upon  the  act  of  Parliament  depended 
entirely  upon  the  10th  section,  which  enacted  ''  that  no  appoint- 
ment made  by  will  in  exercise  of  any  power  shall  be  valid,  un- 
less the  same  be  executed  in  manner  hereinbefore  required;  and 
every  will  executed  in  manner  hereinbefore  required  shall,  so 
far  as  respects  the  execution  and  attestation  thereof,  be  a  valid 
execution  of  a  power  of  appointment  by  will,  notwithstanding  it 
shall  have  been  expressly  required,  that  a  will  made  in  exercise 
of  such  power,  should  be  executed  with  some  additional  or  other 
form  of  execution  or  solemnity.''  The  question  was.  What  was 
the  meaning  of  the  words  '^  power  of  appointment  by  will,"  con- 
tuned  in  this  section  ?  and,  to  ascertain  it,  the  Court  must  look 
to  the  interpretation  clause;  and  there  it  was  provided  that 
**  the  word  ^  will,'  shall  extend  to  a  testament,  and  to  a  codicil, 
and  to  an  appointment  by  will,  <fr  by  writing  in  the  nature  of  a 
wiU  in  exercise  of  a  power.'*  It  would  appear,  therefore,  that 
an  appointment  within  the  10th  section  would  be  in  exerdse  of 
a  power  to  appoint  by  will,  testament,  codicil,  or  writing  in  the 
nature  of  a  will.  The  power  of  appointment,  however,  in  this 
deed,  was  to  be  exercised  by  ^*  deed  or  deeds,  writing  or  writings, 
under  his  hand  and  seal,  to  be  attested  by  two  or  more  cre- 
dible witnesses."  The  words  "  writing  or  writings"  would,  no 
doubt,  extend  to  authorise  a  power  to  be  exercised  by  note,  me- 
morandum, or  other  document,  including  a  will  or  writing  in  the 
nature  of  a  will.  But  did  it  follow  that  such  a  power  as  that 
mentioned  in  the  statute,  to  appoint  by  will  or  writing  in  the 
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a)  10  Hare,  1. 

b)  16  Yes.  2S3.  312. 
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nature  oF  a  will,  was  the  same  as  a  power  to  appoint  by  note, 

memorandom,  or  other  document  in  writing?     There  was  no 

doubt  that  the  latter  description  of  power  included  the  former, 

but  the  question  was,  whether  the  two  were  identical  ?     Upon 

the  statute  alone,  his  lordship  thought  it  would  be  difficult  to 

say,  that  a  purchaser  should  be  compelled  to  take  a  title  the 

Talidity  of  which  depended  upon  the  construction  of  the  words 

"  power  of  appointment  by  will "  in  the  act,  whether  these  words 

were  descriptiye  of  the  instrument  by  which  a  power  had  been 

exenased,  or  were  meant  to  embrace  every  case  in  which  the 

power  might  be  exercised  by  wilL 

Great  reliance  was  placed  in  the  course  of  the  argument  upon 
the  case  of  Duckell  v.  Blenkhom;  but  to  his  lordship's  mind  the 
reasoning  in  that  case  did  not  appear  so  satisfactory  as  to  war- 
rant him  in  saying  that  the  law  upon  the  point  could  be  con-* 
ddered  as  settled  by  it.     The  learned  judge  in  that  case,  after 
referring  to  the  decisions  upon  the  law  as  it  stood  before  the 
late  statute,  said,  "  Before  the  Wills  Act,  the  word  ^  writing,'  in 
cases  like  the  present,  had  received  a  judicial  interpretation 
which  included  a  will.     But  the  Courts  held  that  they  could  not 
dispense  with   the  formalities  prescribed    by  the    instrument 
creatmg  the  power — although  they  were  not  necessary  to  the 
validity  of  a  will  —  because  those  forms  being  in  themselves 
without  value,  could  have  no  equivalent.      Now  by  the  late 
Statute  of  WiUs  it  is  provided  that  in  the  execution  of  wills  one 
given  form  shall  be  observed,   and  that  such  form   shall  be 
e<iuivalent  for  every  arbitrary  form  of  execution  which  the 
donor  of  a  power  may  prescribe.     It  was  not  at  the  expense, 
bat  m  favour  and  for  the  benefit  of  such  donors,  and  in  order 
that  their  intentions  might  not  .-be  disappointed  by  the  neglect 
of  nselesB  forms,  that  this  legislative  provision  was  made.     I 
must  presume  in  this  case  that  Sarah  M'Lauchlan  made  the 
^  of  the  1st  of  September,   1843,  with  knowledge  of  the 
decisions  upon  the  word  *  writing,'  and  with  knowledge  also  of 
"®  provisions  of  the  Wills  Act."     Assuming  that  to  be  the 
^^5  what  more  would  she  know  than  that  the  general  word 
Writing"  authorised  any  appointment  by  will?     It  did  not 
appear  to  his  lordship  that  the  reasoning  in  that  case  was  con- 
woaiYe  as  regarded  the  question  before  the  Court.     He  did  not 
^^iXiate  any  opinion  whether  the  conclusion  in  that  case  was 
^^^  or  wrong,  but  he  ventured  to  think  that  the  reasoning  upon 
^oh  the  judgment  was  founded  was  not  such  as  to  settle  the 
^^^^tion,  and  put  the  Court  in  a  position  to  say  that  it  was  alto- 
*^^^er  a  settled  point,  by  which  the  Court  would  be  bound  in 
^   future  case  in  which  the  question  might  arise  between  par- 
•^^— VOL.  I.  T 


1853. 


COLLAED. 

Sampson. 
JudgmenL 


266 


TIIE  EQUITY  REPORTS. 


1853. 


COLL^RD 
V, 

Sampson. 
Judtjment, 


ties.  To  assume  that  a  power  to  appoint  by  will  was  identical 
with  a  power  to  appoint  by  any  writing,  was  in  truth  to  assume 
the  whole  question  upon  the  construction  of  the  act  of  Parlia- 
ment, a  question  which,  with  reference  to  the  interpretation 
clause,  appeared  to  his  lordship  very  doubtfuL  The  conclusion, 
therefore,  at  which  he  had  arrived  was,  that  this  was  not  a  title 
which  could  be  forced  upon  a  purchaser. 

Lord  Justice  Knight  BRudE  said,  that  this  case  was  per- 
haps very  near  the  line,  but  he  thought  that  it  did  just  fall 
within  the  line,  which  separated  such  cases  as  Jervoise  v.  7?l« 
Duhe  of  Northumberland  (a)^  SLtidBlosse  v.  Lard  Clanmorru  {b), 
from  cases  of  specific  performance.  Although  he  had  mentioned 
the  case  of  Blosse  v.  Lord  Clanmorris^  his  lordship  did  not  con* 
sider  that  this  was  a  case  for  costs  on  either  side. 

Solicitors,  R.  A.  Goodman  ;  and  Scard. 


(a)  1  J.  &  W.  559. 


{h)  3  Bligh,  63. 
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A  trastee  has 
no  right,  when 
called  on  to 
hand  over  the 
trust  funds  to 


WARTER  V.  ANDERSON,  (a) 
JdY  a  settlement,  dated  3rd  September,  1821,  made 


on  the 
marriage  of  Henry  Meredith  Warter  Meredith  with  hb  wife 
Elizabeth  Park,  the  property  therein  mentioned  was  assigned 
to  Mungo  Park  and  Thomas  Anderson,  their  executors,  ad- 
new  trustees,  to  ministrators,  and  assigns,  upon  the  usual  trusts.  The  settle- 
fund^ith^thc  ^i^nt  contained  a  power  for  the  husband  and  wife  during  their 
expense  of        joint  lives  to  appoint  new  trustees  in  the  room  of  any  trustee 

making  an  at-        i        t       u  ji* 
tested  copy  of    ^ho  should  die. 

the  settlement,       p^rk  died  in  the  lifetime  of  Mr.  and  Mrs.  Meredith,  leavim? 

or  to  msist  on  ,.  ^.-r»^i  / 

having  a  dupU-  Thomas  Anderson  surviving;  and  in  1850  Thomas  Anderson 

died,  leaving  the  defendant  his  sole  executor. 

By  indenture  dated  the  17th  of  May,  1851,  the  pkintiflb 
were  duly  appointed  trustees. 

Notice  of  this  appointment  was  given  to  the  defendant,  and  a 
copy  of  the  deed  given  to  his  solicitors,  which  they  examined 
with  the  original;  and  an  application  was  then  made   for  a 
irhen'u^'his   transfer  of  the  trust  property,  and  a  delivery  up  of  the  settle- 
tniMfV**  tU     ^^^^     ^^®  defendant   claimed  a  right  to  chai^  the  trust 

wpj  tw^ri^  («)  Reported  by  R.  H.  Hurst,  Esq. 

him,  a  bill  was  filed,  the  Court  disallowed  him  the  costs  of  the  suit 

Quare^  whether,  if  the  trustee  offered  to  pay  for  the  duplicate  copy,  and  the  means  of  ftuniriiiof 
it  existed,  but  the  request  was  reftised,  the  Ck>nrt  would  not  say  that  Uie  request  was  reasonable. 
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estate  with  the  ezpende  of  making  an  attested  copy  of  the 
settlement.  This  was  objected  to,  and  the  costs  of  the  defendant 
being  taxed,  the  charge  was  disallowed.  There  were  other 
disputed  items  of  account^  and  proposals  for  a  reference  to  an 
arbitrator  were  made.  On  25th  of  June,  1852,  the  defendant's 
aolicitor  wrote  to  the  plaintiff  as  follows :  — 

**  Mr.  Dobre  is  willing  to  accept  the  reference ;  but  before 
we  give  you  the  appointment,  we  shall  be  glad  to  have  your 
answer,  whether,  with  the  other  requisitions  made,  you  will 
object  to  give  Mr.  Anderson  a  duplicate  of  the  deed  appointing 
the  new  trustees.  If  you  object  to  this,  we  will,  as  on  the 
other  points  wo  have  required,  respecting  the  delivery  of  deeds 
and  documents,  and  the  agreement  to  produce,  take  the  opinion 
of  our  counsel;  and  whatever  the  result  may  be,  we  must 
charge  the  trust  fund  with  the  costs  of  the  same.** 

In  answer  to  this  the  plaintifl^  wrote,  declining  to  furnish  a 
duplicate,  or  to  pay  for  further  opinions  of  counsel,  or  to  refer 
the  question  of  any  costs  so  occasioned  to  the  arbitrator.  The 
defendant  insisted  on  his  right,  and  the  plaintiff  filed  his  bill 
without  any  further  communication. 

Mr.  Glasse  and  Mr.  WhiAread  for  the  plaintiffs.  The  de- 
fendant had  obtained  everything  which  a  trustee  was  entitled 
to  before  paying  over  the  trust  fund,  and  resigning  the  trustee- 
ehip ;  and  there  was  the  less  reason  to  ask  for  a  duplicate  of  the 
deed  of  appointment  in  this  oose,  as  the  deed  itself  was  regis- 
tered in  Scotland. 

Mr.  Baily  and  Mr.  Simpson  for  the  defendant.     A  trustee 
has  a  right  to  keep  in  his  hands  evidence  to  show  that  he  has 
handed  over  the  trust  property  to  a  proper  party.   An  examined 
copy  of  the  deed  is  no  evidence  (a).     The  registration  of  the 
deed  did  not  alter  the  case ;   what  is  registered  is  only  a  me- 
morandum of  the  deed.     At  all  events,  the  Court  will  not  say 
that  it  was  an  unreasonable  thing  for  the  trustee  to  ask  for. 
Suppose  the  new  trustees,  colluding  with  the  cestui  que  trusts, 
destroyed  the  deed,  the  trustee  would  have  no  proof  of  his 
having  |>iud  o?er  the  fund  to  the  right  party.   Where  reasonablo 
secarity  is  refused^  his  only  safety  is  to  come  to  the  Court  and 
deal  with  the  fund  as  directed;  and  this  being  the  case,  the 
Court  will  say  he  is  entitled  to  costs.     [The  Vice- Chancellor. 
I*  not  the  trustee  bound  to  act  when  a  clear  legal  title  to  the 
fond  is  shown  ?    I  remember  a  case  before  Lord  Justice  Knight 
•^ntce  when  Vioe-Chancellor,  in  which  a  trustee  had  to  satisfy 
'^^'loaelf  of  the  correctness  of  a  long  pedigree,  upon  which  tho 
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title  of  the  party  claiming  the  fund  depended,  and   yet   the 
Court  refused  him  his  costs]. 

The  Yice-Chancellob.     I  cannot  allow  the  trustee  the 
costs  of  these  proceedings.     If  he  is  to  have  them,  it  must  be 
on  the  ground  that  he  had  a  right  to  make  the  demands  he  did 
make,  and  that  I  cannot  hold.     At  first  the  dispute  appears  to 
have  arisen  on  the  supposed  right  to  have  an  attested  copy  of 
the  settlement.     That  was  unreasonable,  for  it  could  be  of  no 
use.     No  person  oould  ground  any  claim  against  the  trustee 
without  producing  the  settlement  itself.     Then  came  the  de* 
mands  about  the  other  costs,  to  which  the  plaintiff  made  a  very 
reasonable  answer,  offering  that  401  should  be  retained  by  the 
trustee,  to  meet  anything  which  might  be  found  to  be  due. 
Then  comes  the  request  as  to  a  duplicate  of  the  deed  appointing 
the  new  trustees,   made  by  the  letter  of  25th  June.     [His 
honour  read  the  letter].     That  letter  was  answered  by  the  one 
of  Ist  July,   in  which   the   plaintiff  adheres  to  his  previous 
position.     The  trustee  then  threatens  to  pay  the  money  into 
Court,  which,  however,  is  not  done,  and  then  the  present  bill  is 
filed.     I  quite  feel  the  unpleasant  position  in  which  a  trustee 
is  left,  in  not  having  in  his  hands  full  evidence  of  the  appoint- 
ment of  new  trustees ;  and  I  know  the  request  for  a  duplicate 
is  constantly  made  by  conveyancers ;  but  I  do  not  know  of  any 
case  where  it  has  been  enforced.     The  party  who  is  appointed 
has  a  right  to  call  on  the  old  trustee  to  act  on  the  deed  of 
appointment ;  and  the  latter,  on  a  clear  title  being  shown,  cannot 
refuse  to  pay  over  the  money  on  the  ground  that  a  copy  is  not 
given.     If  it  was  a  case  at  law,  a  case  of  ejectment  for  instance, 
there  could  not  be  a  moment's  doubt.    In  this  Court  a  trustee  is 
held  entitled  to  reasonable  protection.     He  has  a  right  to  have 
an  examined  copy,  and  that  he  took  here ;  and  if  he  wants  more, 
it  must  be  at  his  own  expense ;  and,  if  he  had  offered  to  pay  for 
a  duplicate,  and  the  means  of  granting  the  request  existed,  and 
yet  it  was  refused,  then  it  would  have  become  a  question  of 
reasonableness,  and  the  Court  might  have  held  the  trustees 
entitled  to  costs  of  the  suit.   But  I  cannot  say  it  was  reasonable 
to  require  the  trust  fund  to  bear  the  expense  of  a  duplicate 
deed,  of  the  opinion  of  counsel,  and  of  the  attested  copy  of  the 
settlement.     In   some  cases  the  question  of  duplicate   copies 
might  be  a  most  serious  one.     Take  the  case  of  an  outstanding 
term ;  the  term  might  not  have  been  dealt  with  for  many  yean^ 
and  the  trustee  might  ask  for  attested  or  duplicate  copies  of  all 
the  deeds  which  constituted  the  title  of  the  person  who  asked 
for  an  assignment. 
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I  must,  therefore,  refuse  the  trustee  his  costs  of  this  suit,  but 
I  shall  not  make  a  decree  against  him  with  costs. 
Solicitors,  H.  D.  Warier  ;  Dodd  Sf  Grueber. 


1853. 

' . * 

Warter 

p. 

Akderson. 

Judgment 


RE  THE  ARIGNA  IRON  MINING  COMPANY,  (a) 

iHIS  was  a  motion  to  discharge  an  order  of  Master  Senior*8y 
by  which  he  had  refiised  compensation  to  one  of  tiie  directors 
of  the  Arigna  Iron  Mining  Company.  The  facts  of  the  case 
were  as  follow :  —  Mr.  Parker  was  one  of  the  original  share- 
holders, and  held  thirty  shares ;  the  company  was  started  in 
1824,  and  their  settlement  deed,  of  that  date,  was  confirmed  by 
an  act  of  Parliament  in  1825.  The  object  of  the  company  was 
to  work  iron  mines  in  Ireland.  At  the  request  of  a  body  of  the 
sliareholders,  Mr.  Parker  was  placed  on  the  board  of  directors, 
is  1827,  from  which  time,  till  1842,  he  continued  in  the 
direction.  He  was  induced  to  become  a  director,  in  con- 
sequence of  a  clause  in  the  deed  of  settlement,  whereby  an 
allowance  of  2/.  2$,  was  made  to  the  directors  for  each  day 
of  their  attendance.  The  company  continued  to  work  many 
years,  but  at  last  failed.  At  the  time  of  the  failure,  there  was 
S4  sum  of  10,000/!.  in  hand,  which  was  a  guarantee  fund  provided 
binder  the  act  The  company  on  its  cessation  applied  for  a 
^vrioding-up  order  to  distribute  that  sum,  and  for  other  purposes 
omnected  with  the  winding-up  of  the  concern.  The  order  for 
"^ding-up  the  company  was  accordingly  made,  and  the  matter 
^88  referred  to  the  Master,  when  Mr.  Parker  submitted  a  claim 
for  compensation,  under  the  clause  above  referred  to,  in  respect 
f)f  hb  duties  as  director  between  March ,  1827,  and  March, 
1842.  The  Master  found,  that  no  allowance  had  ever  been 
made,  and  that  in  fact  all  the  directors,  except  Mr.  Parker, 
Iiad  signed  a  memorandum,  renouncing  all  claim  to  any  remu- 
neration. All  the  other  directors,  who  had  signed  the  memo- 
landum,  had  an  interest  adverse  to  that  of  Mr.  Parker,  as  they 
1^  purchased  shares  at  a  nominal  price,  but  at  such  a  price  as 
to  secure  to  them  a  sum  equal  to  what  they  would  have  received 
^they  had  had  compensation  for  their  attendance.  Mr.  Parker's 
<^Iaim  amounted  to  1087/. 

Mr.  Daniel  and  Mr.  Roxburgh^  for  the  motion.  The  question 
^%  whether  Mr.  Parker  has  relinquished  his  right  to  demand 
^mpensation  for  his  attendance.  The  act  was  obtained  under 
^^e  authority  of  the  deed ;  and  must,  therefore,  be  construed 

(a)  Reported  by  W.  Hackett,  Esq. 

T  3 


ViCB 

Chancellor 

KiNDEBSLET. 

June  30. 

Where  a  di- 
rector was, 
under  the  com- 
pany's deed, 
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with  reference  to  it.  It  ia  no  objection  that  no  mention  wa 
made  of  Mr.  Parker*8  claim  at  the  half  yearly  meeting  of  th 
company,  as  every  shareholder  was  cognisant  of  the  claim.  Mi 
Parker  had  not  urged  his  claim  sooner,  from  an  unwillingnee 
to  press  hardly  on  the  company. 

Mr.  Russell  and  Mr.  Tomtinson^  contra,  were  not  called  on« 

The  Vice-chancellor.  Whether  the  deed  of  settlemen 
was  set  aside  by  the  act,  is  quite  immateriaL  Assuming,  how 
ever,  that,  notwithstanding  the  act,  it  was  competent  to  th* 
company  to  give  the  directors  the  compensation  asked,  and  tha 
till  the  original  directors  were  turned  out  in  1827,  they  did  re 
ceive  this  salary;  that  previous  to.  March,  1827,  (when  Mi 
Parker  became  a  director)  dissatisfaction  was  felt  with  the  di 
rectors ;  yet,  from  the  time  the  company  ceased  to  carry  oi 
business,  till  the  present  time,  none  of  the  directors  have  eve 
received  any  remuneration,  or  other  allowance,  under  the  deei 
of  settlement.  No  application  for  the  allowance  seems  to  hav< 
been  made  by  Parker,  or  any  other  director,  till  November 
1838,  and  at  that  time,  it  is  said,  Parker  first  made  a  claim  fo 
attenjiance  as  a  director.  So  fisur  from  the  other  directors  con 
curring  in  this  application,  on  the  5th  of  November,  1838,  thej 
signed  a  memorandum,  renouncing  all  claim  to  remuneration 
This  renunciation  did  not  certainly  bind  Parker ;  but  then  w< 
find  that  his  claim  was  discussed  at  a  meeting  of  the  companj 
in  1839,  and  a  resolution  passed  that  it  should  be  rejected.  Mr 
Parker  then  reiterates  his  claim,  on  moral  as  well  as  \egk 
grounds,  and  urges  that  the  other  directors  had  received  ai 
equivalent,  by  having  their  calls  remitted.  Parker  then  con* 
tinned  his  attendances  until  1842,  and  made  no  further  dain 
for  compensation,  but  continued  to  pay  his  calls  as  they  were 
made.  If  it  had  been  his  intention  to  keep  his  claim  for  remu- 
neration on  foot,  he  should,  I  think,  have  made  some  stipulation 
to  that  efieot  with  the  directors. 

And  the  point,  which  goes  to  disprove  Mr.  Parker*s  right  to 
claim  this  sum,  is,  that  he  was  a  party  to  the  hidf  yearly  ba- 
lances, provided  for  by  the  act  of  Parliament,  which  were  to  be 
examined  and  signed  by  the  auditors,  and  approved  of  by  the 
directors.  The  same  section  of  the  act,  (the  42nd)  providcdi 
that  there  should  be  an  abstract,  showing  the  receipts  and  pay- 
ments, and  the  debts  of  the  company,  with  credit?,  fundsi,  and 
property  from  time  to  time,  to  be  signed  by  the  auditoi*s,  and 
produced  to  the  company,  and  circulated  amongst  the  proprie- 
tors, and  that  it  should  be  binding  on  all  the  proprietors,  unless 
any  errors  were  discovered  or  disclosed.     Now,  Parker  must  be 
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taken  aa  oonourring  in  the  truth  of  the  statements  in  the  ab- 
8tnct»  as  he  did  not  suggest  any  error,  or  refer  to  the  sums  due 
to  himself  ftnd  the  other  directors ;  at  least,  no  one  who  agreed 
to  this  abstract  can,  years  afterwards,  come  forward  and  say, 
"I  had  a  claim ;  I  always  intended  to  put  it  forward,  but  not 
until  the  company  succeeded  or  totally  failed." 

Now,  this  claim  cannot  be  recognised  in  any  Court,  either  of 
equity  or  law.  The  decree  in  Wilson  v.  Parker  (the  10,000/. 
being,  under  the  act,  only  for  contingencies,)  certainly  leaves 
this  10,000il  part  of  the  general  assets.  But  it  seems  that  Par- 
ker, having  ceased  to  be  a  director,  would  not  concur  in  the 
tnnsfer,  and  made  his  present  claim.  The  Court,  in  Novem- 
ber, 1846,  decreed  the  defendants,  Parker,  and  Morgan,  and 
four  other  gentlemen,  to  pay  into  Court  11,000/.  (inclusive  of 
the  said  10,000^)  without  prejudice  to  any  claim  of  Mr.  Parker 
against  tlie  company  or  its  funds.  But  this  decree  clearly  de- 
stroys the  lien,  as  may  be  seen  from  the  mode  of  taxation 
directed.  The  willing  and  unwilling  defendants  had  severed  in 
their  pleadings,  and  thereby  caused  to  the  plaintiff  increased 
ooets;  but  these  increased  costs  (except  those  for  amendment 
md  reamendment)  were  provided  for  thus :  Morgan's  costs,  as 
a  willmg  defendant,  were  to  be  paid  by  Parker,  as  an  unwilling 
one.  The  meaning  of  this  was,  ''  not  only  had  you  no  lien,  but 
you  had  no  right  to  set  it  up.**  I  am  of  opinion,  that  there  is  no 
ground  for  differing  from  the  Master,  and  must  therefore  refuse 
themotionj  with  costs. 

Solicitors,  fF.  B,  James  ;  and  ffood* 
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RE  THE   DOVER,   DEAL,   AND   CINQUE  PORTS 
RAILWAY  COMPANY,  EXP  ARTE  LORD 
LONDESBOROUGH.  (a) 

A  Motion  was  made  in  December,  1852,  in  this  matter, 
to  ^charge  an  order  made  I>y  Master  Brouffham,  directing  F. 
Mowatt  to  pay  a  call  of  1/.  7s.  per  share.  An  agreement  had 
"^  entered  into  between  the  Dover,  Deal,  and  Cinque  Ports 
***lway  Company,  and  the  South  Eastern  Railway  Company, 
to  the  effect  that  if  the  bill  of  the  former  company  were  passed, 
"•fes  in  that  company  were  to  be  allotted  to  the  projectors  of 
^  South  Eastern  Company,  instead  of  stock  in  the  Dover, 
^^>  and  Cinque  Ports  Railway  Company.  The  Dover,  Deal, 
^  Cinque  Ports  Railway  Company  was  provisionally  regis- 

(a)  Beported  bj  W.  Hackett,  Esq. 
T  4 
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.  tered,  and  the  subscribers'  agreement  and  parliamentary  con* 

Re  thb  tract  prepared    on   the   Ist  January,   1846.     It  was  thereby 

and*Cin<Se^  provided,  that  the  expenses  of  the  provisional  directors  in  rais- 

PoRTs  Rail-  ing  the  company  should  be  borne  by  the  parties  to  the  agreement, 

ExpARTE   '  whether  the  act  was  obtained  or  not. 

Lord  Londbs-  The  following  letter,  with  a  letter  of  allotment,  was  sent  to 

BOROUGH.  O  ' 

StBOftngut^      6^^  of  the  shareholders,  and  also  to  Mr.  Mowatt,  and  published 
in  the  newspapers. 


Dover  and  Deal  Railway,  Jan.  24.  1846. 
Sir, — In  forwarding  you  the  accompanying  letter  of  allot- 
ment, the  directors  desire  to  explain  that  they  have  delayed 
issuing  any  shares  till  the  standing  orders  of  both  Houses  have 
been  complied  with,  and  certain  arrangements,  entered  into  with 
the  South  Eastern  Railway  Company,  brought  to  a  conclusion. 
The  directors  have  now  the  greatest  satisfaction  in  stating  that 
their  arrangements  with  the  South  Eastern  Railway  Company 
have  been  concluded,  and  they  are  fully  justified  in  asserting 
that  this  company  will  be  placed  in  such  a  position  as  to  insure 
its  proprietary  against  loss ;  and  in  the  event  of  the  passing  of 
the  bill,  shares  in  the  South  Eastern  Company  will  be  allotted  to 
the  proprietors  in  lieu  of  stock  in  this  company.  The  directors, 
in  making  this  announcement,  feel  that  the  affairs  of  the  com* 
pany,  as  now  settled,  are  on  such  a  basis  as  to  secure  important 
advantages  to  its  proprietors,  and  to  warrant  the  directors  in 
proceeding  to  Parliament  with  the  undertaking,  with  every 
prospect  of  success.  In  the  event  of  the  act  not  being  obtained, 
the  directors  undertake  to  return  the  whole  of  the  deposits  with* 
out  deduction. 

By  order, 

(Signed)         ||;Hoo^„.Jjob.S.UciW 

On  the  29th  January,  Mowatt  signed  the  deed  for  200  shares ; 
and  on  the  4th  February  took  1575  shares,  and  paid  the  de- 
posit of  2/.  28.  thereon.  The  act  was  not  obtained,  and  the 
South  Eastern  Railway  Company  refused  to  bear  any  portion 
of  the  costs.  The  company  was  then  ordered  to  be  wound  up 
under  the  Winding-up  Acts,  and  an  action  was  brought  by  the 
official  manager  against  the  South  Eastern  Company,  on  the 
agreement.  This  action  (a)  failed,  and  the  costs  in  it  formed 
part  of  the  call  now  in  (][ucstion.  It  was  contended  for  Mr. 
Mowatt,  that  as  he  had  executed  the  deed  after  the  letter  of 
guarantee,  they  were  one  transaction,  and  he  was  not  liable 

(a)  See  7  Railw.  Cfl9. 227;  17  Jur.  21. 
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under  the  83rd  seetion  of  the  Winding-up  Act*     The  Vice* 

m  _ 

Chancellor  held  the  guarantee  to  be  personal,  and  that  the  effect       Rb  the 
of  the  deed  not  being  altered,  Mr,  Mowatt  was  liable  as  being  ^^^,^^^ 
aware  of  the  deed.  Ports  Rail- 

On  the  8th  February,  the  Lord  Chancellor  and  Lords  Jus-  ^^expa"'^' 
tices  reversed  this  decision,  discharged  the    case  against  Mr.  Lord  Londbo- 
Mowatt,  and  held  that  as  between  him  and  the  provisional  di-      siatememu 
lectors  who  had  given  the  guaranty,  such  provisional  directors 
were  primarily  liable.     Lord  Londesborough,  Mr.  Beauclerk, 
and  the  Hon.  H.  M.  Gore,  were  therefore,  as  the  directors  who 
hi  given  the  guaranty,  held  primarily  liable ;  and  the  Master 
had  accordingly  made  a  call  on  these  three  directors. 

A  motion  was  now  made  on  behalf  of  Lord  Londesborough 
to  discharge  that  order. 

Mr.  Bacon  and  Mr.  H,  Clarke  in  support  of  the  motion,  con- 
tended, first,  that  the  directors  were  not  liable  to  the  exemp- 
tion of  the  general  body  of  the  shareholders ;  and  this,  on  the 
ground,  that  the  letter  of  guaranty  never  contemplated  the 
proceedings  in  respect  of  which  costs  had  been  incurred,  and, 
tkrefore,  could  not  be  sidd  to  include  them. 

Secondly,  if  Lord  Londesborough  was  liable,  then  all  the 
directors  were  liable,  and  the  Master  was  not  justified  in  making 
a  call  on  three  directors,  to  the  exemption  of  the  rest  of  the 

Lastly,  Lord  Londesborough  was  no  party  to  the  suit  before 

tlie  Lords  Justices,  and  therefore  was  not  bound  by  their  de- 

<38bn.    Besides,  the  judgment  of  the  Lords  Justices  proceeded 

^pon  grounds  which  did  not  bring  all  the  facts  before  them. 

Tanner  v.  Woolmer.  (a) 

Vit.  Daniel  and  Mr.  Roxburghy  for  the  official  manager;  Mr. 
^7y,  Mr.  Gkuse,  Mr.  Follett^  Mr.  Selwyn^  Mr.  Hobhouse,  Mr. 
Maekeson^  Mr.  Cairns^  and  Mr.  Goodeve^  for  other  parties. 


The  Yice-Chancellob.  The  question  whether  Lord 
Londesborough  be  primarily  liable  has  in  effect  been  decided  by 
the  Lord  Chancellor  and  the  Lords  Justices.  It  is  true  that  the 
parties  were  somewhat  different,  as  the  question  was  brought 
Wore  the  Court  by  two  allottees;  but,  in  delivering  their  judg- 
inent,  their  lordships  expressed  a  dear  opinion  that  the  primary 
liabiUty  rested  with  the  directors,  whether  as  a  body,  or  as  in- 
^viduals,  we  are  not  now  considering. 

Another  question  has  been  raised,  however,  and  it  is  this :  as- 
^Oming  that  as  between  the  allottees  and  directors,  the  directors 


JidgmthU 


(a)  8  Exch.  Rep.  482. 
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.  ^^^'  .      are  primarily  liable,  is  there  any  difference  in  tlie  liability  of 

Re  th£       the  directors  ?     And  are  some  of  them  liable  before  others  ? 
Ai^CiN^^B*       If  their  lorddhips  had  expressed  an  opinion  on  this  point,  his 
Ports  Rail-    honour  would  not  decide  in  opposition  to  it ;  but  they  had  ex* 

ExpARTE   *  P^^^s^  QO  opinion  whatever,  and  in  his  judgment  the  other 
•Lord  Londbs-  directors  were  not  liable. 

-JudamemL  Three  directors,  Lord  Londesborough  being  one,  attended  the 
meeting  at  which  the  guaranty  was  agreed  to,  and  it  was  to  this 
effect,  that  all  the  deposits  should  be  returned  without  deduc- 
tion in  the  event  of  the  act  not  being  obtained.  According  to 
his  honour's  construction,  this  was  a  complete  exoneration  of 
the  shareholders  acting  on  the  faith  of  this  guaranty  from  all 
liability,  whether  for  debts  or  costs,  and  was  given  by  three 
directors,  purporting  to  be  made  on  behalf  of  the  whole  body. 
If  any  of  the  other  directors  had  adopted  it  in  any  way,  either 
a  priori  or  ex  post  facto,  then  he  should  have  held  them  also 
liable.  But  there  was  no  evidence  of  the  kind,  nothing  what- 
ever to  bring  it  home  to  them,  and  nothing  to  show  their  adop- 
tion of,  or  concurrence  in  it.  It  did  not  appear  that,  at  any  of 
the  subsequent  meetings,  there  was  any  reference  made  to  the 
resolution  of  the  guaranty.  It  was  unnecessary  for  him  to  say 
what  amount  of  reference  would  be  necessary  to  enable  him  to 
hold  them  liable,  as  there  was  no  evidence  that  any  of  the  other 
directors  even  knew  of  the  resolution,  or  the  letter.  It  would 
be  too  monstrous  to  hold  that  where  three,  out  of  a  body  of 
directors,  have  given  a  guaranty  behind  the  backs  of  the  others^ 
that  all  the  others  are  to  be  bound  by  it.  Under  the  circum- 
stances, as  between  Lord  Londesborough  and  the  other  two 
directors  on  the  one  side,  and  the  remaining  directors  on  the 
other,  he  must  hold  the  three  former  primarily  liable,  and  there- 
fore refuse  the  motion. 

Solicitors^  I\ilmer  Sf  Co,  ;    Tatham  8f  Co. ;  Wright  jr  Ku^gt^ 
ford  ;  Hook  ;  and  Sowless  Sf  Nelson. 


Vice 
Chancellor 
Wood. 

Jyly  13. 

Defendants 
contracted 
with  plainti£F 
for  the  par* 
chase  of  land 
for  4069/1     No 
time  was  fixed 
for  oompletioii. 


ST.  PAUL  V.  THE  BIRMINGHAM,  WOLVERHAMP- 
TON, AND  STOUR  VALLEY  RAILWAY  COM- 
P  ANY,  (a) 

In  March,  1850^  the  defendants  signed  a  contract  for  the  pai^ 
chase  of  portion  of  the  plaintifiTs  (Sir  Horace  St.  PauFs)  pro- 
perty required  by  them  for  the  purposes  of  the  railway,  for  the 

sum  of  4069/. 

(o)  Reported  by  B.  EL  Hunt,  Esq. 
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On  the  15th  Maj>  1850,  the  company  requiring  Immediate      ,  ^^^^'  , 
poaeestton,   proposed  to  the  plaintiff's  agent  to  deposit  the       St.  Paul 
poichase^money,  in  two  names,  in  the  bank  of  the  Birmingham  rp^^  BiMONa- 
Town  and  District  Banking  Company,  (that  being  the  bank  of  ham.Wolyeb* 
the  lailway  company)  pending  the  investigation  of  the  title  and  stourVauj^ 
the  completion  of  the  conveyance.     The  plaintiff's  solicitor       Railway 
proposed,  that  the  money  should  be  deposited  at  Messrs.  Kufford 
k  Wragge's  bank  (that  being  the  plaintiff^s  bank) ;   but  no  quired  posses- 
definite  arrangement  was  then  made.  ^°'^d  to^" 

On  the  28th  of  May,  1850,  the  company's  solicitor  wrote  to  give  it,  but 
the  plaintiff's,  **  We  are  waiting  to  hear  from  you  as  to  the  J^^^^J*' 
proposed  investment  of  the  purchase-money  pending  the  com-  deposit  **  the 
pktionof  the  conveyance.     May  we  give  the  contractor  pos-  SU,^ey1ntbe 

Bessioa  ?**  joint  names  of 

Oa  the  1st  June,  1850,  the  company's  agent  wrote  to  the  chi^an^of 
plaintiff's  agent  as  follows :  the  company, 

''  I  expect  to  have  the  cheque  for  Sir  Horace's  purchase*  banker's,  and 
money  on  Monday.     May  I  then,  on  setting  it  apart,  give  the  ^^ertakhi^to 
contractor  possession,  being  personally  responsible  for  making  complete  with- 
the  investment  when  you  are  prepared  ?"  toi^^ter^ 

In  answer  to  this  the  plaintiff's  agent  wrote  as  follows :  till  completion. 

"  Upon  your  client's  purchase-money  being  deposited  in  the  deposit^   °** 
bank  of  Messrs.  Bufford  &  Wragge,  of  Stourbridge,  in  the  ^ooo^*  ^id 
joint  names  of  Sir  Horace  St  Paul  and  the  chairman  of  your  g^n.^^^^^ 
company^  and  on  receiving  your  undertaking  that  the  purchase  *^** thesum so 
•hill  be  completed  with  as  little  delay  as  possible,  and  that  be  treated  as 
your  clients  will  pay  Sir  Horace  5  per  cent,  interest  on  the  P'^'^c^^*- 

*^  •'  *        ,  ,  money  appro« 

pQichase-mouey  from  the  time  of  entry  till  completion  of  the  pmted  with 
Pwchase,  we  will  consent   on  behalf  of  Sir  Horace  to  your  J^^  ^do,f 
<^pany'8  contractor  having  immediate  possession  of  the  lands,  and  the  bank 
*a  at  Tipton,  which  they  have  agreed  for."  SiVyen^r"^' 

On  the  4th  July,  1850, 4000/.  was  deposited  in  the  bank,  and  must  bear  the 
^  railway  company  took  possession. 

Before  the  conveyance  was  executed  the  bank  stopped  pay- 
'i^t,  and  the  loss  was  estimated  at  about  3000L 

The  question  for  the  opinion  of  the  Court  was,  upon  whom 
^  loss  should  fall. 

Mr.  RoU  and  Mr.  G.  Lake  RusseU^  for  the  plaintiff.     The       Argument. 

^^ole  question  for  the  Court  to  determine  is,  whether,  the  de- 

f^^t  was  payment,  or  only  security.     If  it  was  payment,  the 

J^ii^tiff  must  bear  the  loss.     If  it  was  security,  the  defendant 

^^^t  bear  it     The  only  specialty  in  the  case  is,  that  the  land- 

^^x^cr  suggested  the  bank  into  which  the  money  was  to  be  paid. 

'^^  company  wanted  something  more  than  they  were  entitled 

^   Vander  the  contract,  and  the  deposit  was  insisted  on  by  the 
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vendor,  tbat  be  might  have  a  fund  to  go  against  if  he  gave  the 
company  possession.  The  whole  sum  was  not  paid  in,  and 
that  goes  far  to  prove  that  what  was  done  was  only  done  hy 
way  of  security.  It  was  only  an  agreement  to  substitute  thif 
particular  bank  for  the  Bank  of  England.  If  the  money  had 
been  deposited  under  the  provisions  of  the  8  &  9  Vict,  c  18. 
s.  84.  et.  seq.  (the  Lands  Clauses  Act),  and  invested  in  the  funds, 
the  company  would  have  ran  the  risk  of  a  fall  in  the  funds. 

The  Solicttor^General,  Mr.  Craig ^  Mr.  Hodge^  and  Mr 
Lambert  for  the  company.  The  85th  section  of  the  Landf 
Clauses  Act  has  no  application  to  this  case ;  it  must  be  decided 
on  the  contract,  and,  on  the  general  prindple  regulating  the 
dealings  between  vendor  and  purchaser.  That  principle  is,  thai 
subject  to  the  contract  being  completed,  upon  the  signing  ol 
the  contract,  the  subject-matter  of  the  contract  at  once  changei 
hands ;  the  property  becomes  in  equity  the  property  of  the  pur- 
chaser, and  the  money  that  of  the  vendor.  The  former,  is  from 
that  moment  at  the  risk  of  the  purchaser,  the  latter,  at  the  risk 
of  the  vendor :  and  as  soon  as  ever  the  price  has  left  the  pocket 
of  the  purchaser,  it  acquires  a  separate  and  independent  cha* 
racter,  and  if  lost,  the  loss  must  fall  on  the  vendor.  There  if 
nothing  to  take  this  case  out  of  the  general  rule.  The  agree- 
ment to  purchase,  is  simple  and  unconditional  in  its  terms,  no 
time  is  named  for  completion ;  and  from  the  moment  it  waa 
signed,  the  price  was  the  money  of  the  vendor.  [The 
Vice- Chancellor.  Was  it  anything  more  than  a  debt  from  the 
purchaser  to  the  vendor,  on  which  he  might  have  brought  an 
action  ?]  In  Roberts  v.  Mousey  (a)  the  purchaser  invested  the 
purchase-money  in  the  funds,  and  gave  notice  of  his  having  done 
so ;  but  the  vendor  never  accepted  the  investment,  until  aftei 
two  years  and  a  half,  when,  there  having  been  a  rise  in  the 
funds,  he  insisted  upon  his  right  to  the  advantage ;  but  it  wai 
held,  that  he  was  not  entitled  to  it,  he  not  having  assented  ts 
the  investment.  The  whole  question  is.  Had  the  purchaser  a 
right  to  say  to  the  vendor,  go  to  the  bank  for  your  money ;  it 
was  put  there  according  to  your  agreement  ?  That  distinguishes 
the  case  from  Acland  v.  Gaisford  (ft),  where  there  was  no  con* 
sent  to  the  investment.  The  whole  case  is  decided  by  Bur- 
roughes  v.  Browne,  (c)  In  that  case,  the  vendors  proposed  thti 
investment,  and  it  was  held,  they  could  not  have  charged  the 
purchaser  if  there  had  been  a  loss,  and  could  not  insist  on 
Iiaving  the  benefit  of  the  gain. 


(flf)  13Ve«.561. 


(P)  2  Mad.  28. 


(c)  9  Hare,  609. 
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Was  this  money  paid  into  the  bank  according  to  the  contract  ? 
If  it  was,  it  was  the  vendor's  money.  The  letters  show  that  it 
vas  treated  as  the  purchase-money^ — as  money  appropriated  to 
this  particular  purchaser.  Suppose^  after  payment  into  the 
bank,  the  yendor  had  brought  an  action  against  the  purchaser, 
could  not  the  latter  have  defeated  the  action,  by  pleading  the 
payment  into  the  bank  ? 

They  also  cited  the  cases  of  Smith  v.  Jackson  (a),  Fenton  v. 
Broume  (A),  Ambrose  v.  Ambrose  (c),  D'Oyley  v.  Countess  of 
Fom{d)y  Sparhes  v.  Marshall,  {e) 

Mr.  RoU  in  reply.  The  parting  with  the  purchase-money, 
may  be,  in  some  cases,  parting  with  it  in  the  way  of  payment, 
and  that  was  the  case  in  all  the  authorities  cited  on  the  other 
aide;  but  it  does  not  follow  that  it  is  so  in  all  cases.  If  a 
purchaser  wants  to  get  rid  of  his  money,  and  the  time  has 
airived  when  he  has  a  right  to  do  so,  and  he  then  sets  apart  the 
money,  it  is  an  appropriation,  and  amounts  to  payment :  but  if 
the  time  has  not  arrived,  he  cannot  by  depositing  the  money, 
firee  himself  from  his  liability,  and  any  deposit  he  makes,  can 
only  amount  to  security.  The  company  had  no  right  to  pos- 
Mfldon,  but  they  wished  to  have  it ;  and,  to  avoid  the  difficulty 
which  the  vendor  might  have  had  in  getting  his  money  if  he 
gaye  up  possession,  he  takes  security.  This  was  all  done  for 
the  benefit  of  the  purchaser.  If  it  was  payment,  why  should  he 
have  stipulated  for  the  payment  of  interest  ? 

The  Vice-chancellor.     This  case  must  depend  on  the 
effect  of  the  correspondence.     It  does  not  appear  to  me  that 
the  first  alignment  of  the  Solicitor*  General,  that  when  the  con- 
tract is  signed,  the  estate  becomes  the  property  of  the  purchaser, 
^  the  money,  the  money  of  the  vendor,  can  advance  the  case, 
^e  law  has  always  been,  that  as  soon  as  the  purchase  is  com- 
pleted, the  rights  of  the  parties  date  back  from  the  time  of  the 
^tract     Still,  the  money,  as  long  as  it  is  in  the  purchaser's 
pocket,  is  a  part  of  his  property,  and  remains  so,  until  it  has  as- 
•'"med  the  shape  of  purchase-money,  with  the  consent  of  the 
vendor ;  and,  therefore,  the  real  point  here  is,  whether  under 
these  letters  there  has  been  a  payment  or  appropriation  by  the 
company,  assented  to  by  the  vendor  ?    Burroughes  v.  Browne  (/) 
^  A  case  of  great  importance,  and  lays  down  the  exact  position 
to  be  arrived  at ;  and  I  quite  agree  with  the  general  principle 
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(a)  1  Mad.  618. 
(6)  14  Ves.  144. 
(c)  1  Cox,  194. 


id)  1  Cox,  206. 

(c)  2  Bing.  N.  C.  761. 

(J)  9  Hare,  609. 
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.  ^^^'  ,      there  stated.     In  the  present  case^  nothing  is  said  in  the  ooi 

St.  Paul      tract  as  to  the  time  of  completion.     If  there  was  any  tard 

The  BiRMXMG-  ^^^  ^^  ^^^  completion,  the  vendor  could  have  filed  his  bill  fi 

BAM^WoLVER*  spccifio  pcrfomiance ;    and,  on  the  other  hand,  the  compan 

yf  AMPTY^N    AND 

StourVallst  ^^^  ^^^  htLve  paid  the  purchase-money  or  interest,  until  tl 
Railway  purchase  was  completed*  But  they  want  to  take  possessioi 
Jwdameni  ^^^  ^^^  ^^^7  Cannot  do,  and  a  new  arrangement  becomes  neoo 
sary.  If  a  purchaser  wants  to  take  possession  before  the  tin 
for  completion  has  arrived,  he  must  pay  the  purchase^mone] 
and  waive  the  question  of  title*  The  company  say.  We  d 
not  wish  to  do  that,  but  we  will  deposit  the  purchase*-mone] 
A  correspondence  then  takes  place.  [His  Honour  then  read  th 
letters  before  set  out,  and  proceeded.]  The  money  is  here  calle 
**  purchase^money'^  by  both  parties.  Mr.  Rolt  commented  o 
the  stipulation  for  payment  of  interest,  as  showing  that  this  wi 
not  a  payment ;  but  as  to  that,  the  purchaser  may  well  sa] 
You  are  getting  possession  of  my  land,  and  placing  my  mone 
in  such  a  position  that  I  cannot  touch  it ;  therefore,  I  must  ad 
a  stipulation  as  to  interest.  Things,  therefore,  bdng  in  thi 
position,  I  ask  myself  this  question.  Could  the  vendor  brioj 
an  action  for  this  purchase-money?  I  have  no  doubt  tin 
Mr.  Hedge  was  right  in  saying,  that  in  such  a  case,  accord  an 
satisfaction  could  be  pleaded,  as  to  so  much  as  was  paid  into  th 
bank.  I  cannot  conceive  how  it  would  be  possible  to  draw  troiL 
this  correspondence  an  inference  that  this  deposit  was  only  b; 
way  of  security.  It  is  true,  that,  in  one  sense,  what  was  don 
was  done  for  the  benefit  of  the  company ;  but,  on  the  othe 
hand,  if  it  had  not  been  for  the  purchaser's  own  stipulation,  tb 
money  would  never  have  been  lost.  He  might  have  stipulate 
that  the  deposit  should  have  been  at  the  company's  risk ;  h 
does  not  do  that,  and  of  course,  both  parties  thought  their  owi 
bankers  safe.  It  appears  to  me,  that  it  must  be  taken,  that  thi 
was  the  actual  purchase-money,  parted  with  by  the  purchaser 
and  appropriated  in  a  particular  manner,  with  the  assent  of  tb 
vendor,  and  therefore,  all  the  authorities  cited  by  the  Solicitor 
General  apply.  It  became  the  property  of  the  vendor,  and  wii 
held  by  the  bankers  at  his  risk. 

Solicitors,  Clowes^  fFedlake  Sf  Co.;  and  Chaplin  ff  Witham. 
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LANE  V.  HORLOCK.  (a)  '  vice  "" 

In  April,  1843,  Lsaac  John  Horlock,  being  in  want  of  money,    ^^^;^^i^[^^. 
applied  to  Richard  Kirkman  Lane,  and  obtained  an  advance,  at       ^^i/  27. 
a  nte  of  discount  alleged  to  be  60  per  cent,  per  annum,  on  two    ^^°y  2.  &  3. 
billfl  of  exchange  for  29SL  lOs.  and  225/.  65.  6d.  respectively,  j  y.  y^^^-' 
the  same  being  drawn  by  Lane  and  accepted  by  Horlock,  to  applied  to  R.L. 
M  due  the  one  on  the  25th  July,  and  the  other  on  the  11th  jj^tteVre^eSl^ 
November  following.    Horlock  was  the  owner,  in  fee,  of  certain  to  see  the  deeds 
red  estates  of  considerable  value,  but  heavily  mortgaged ;  and  hmded^tates," 
the  interest  of  the   mortgages  having  fallen  in  arrear,  and  andhavbg 
Horlock  being  in  embarrassed  circumstances,  and  unable  to  them,  con- 
dischaige  the  arrears,  the  mortgagees  threatened  to  proceed  to  f  ^^.^  **" 
a  sale  of  the  estates.     In  this  dilemma,  Horlock  requested  his  monej,  at  the 
lolidtor,  Mr.  Foster,   to  procure  him  an  advance  of  money  ^nf^^fnterert!^ 
nffident  to  enable  him  to  discharge  the  arrears  of  interest,  taking  as  a  se- 
lod  save  his  estate  from  being  sold.     Accordingly,  on  the  21st  buis^of  ex-  ^ 
of  October,  Foster  saw  Lane  (the  bill  which  fell  due  on  the  change,  a 
25th  July  having  been,  in  the  meantime,  dishonoured),  and  attorney  to 
applied  to  him  to  advance  a  further  sum  of  money  to  Horlcck,  confess  jndg- 

,*•  -  ,  ,  ment,  which 

in  order  to  enable  him  to  pay  the  arrears  of  interest  on  the  was  immedl- 
morteaires.     Lane  said,  that  for  any  further  advance,  he  must  *^*^  entered 

,,,     ,  •   1      j»  up  and  regis- 

haye,  in  addition  to  any  bills  he  might  discount,  a  warrant  of  tered. 
attorney,  on  which  judgment  might  be  immediately  entered  up  ^^^  Jf^^j^ 
tnd  regbtered,  to  secure  the  payment  of  such  bills  as  he  might  been  suhse- 
then  discount,  and  also  of  the  two  former  bills,  and  any  further  Sy^a  mort-    ' 
bills  he  might  thereafter  discount  for  Horlock,  not  to  exceed  in  e^^*  L* 
the  whole  a  sum  to  be  defined ;    but  that  prior  to  deciding  come  in  as  a 
whether  he  would  discount  any   further  bills,   he   must    be  judgment  cre- 
fomished  with  a  copy  of  Horlock's  rental  and  the  valuation  of  Court  dls- 
the  property  (t.  e.  the  landed  estates),  and  the  amount  of  all  the  ^"^^oiSld 
uteombrances  thereon ;  and  that  Foster  must  write  to  him,  to  in-  that  his  was  a 
&nn  him  whether  there  were  any,  and,  if  any,  what,  judgments  J^^^  of 
igunst  Horlock,  and  the  exact  amount  of  the  money  he  was  2aiu2ff,  and  so 
'Quired  to  lend.     Foster  accordingly,  very  shortly  afterwards,  STproviso^n 
■cnt  to  Lane  the  copy  of  the  rental,  and  valuation  of  Horlock's  2  &  3  Vict 
states,  and  informed  him  there  were  no  unsatisfied  judgments.       statement 
On  the  23rd  of  October,  Foster  called  again  on   Lane,  and 
^^t  through  (with  him)  the  rental  and  valuation  of  Horlock's 
^ded  estates,  and  the  then  existing  incumbrances  thereon ;  and 
^ter  such  examination.  Lane  agreed  to  lend  the  required  sum, 
*^  requested  Foster  to  let  him  know  the  exact  sum  wanted, 
^hich  Foster  accordingly  did.     The  amount  to  be  advanced 
^*^  800i     On  the  25th  October,  Horlock  and  Foster  went 

(a)  Reported  by  ^Y.  Hackett^  Esq. 
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^^^^'  ,  together  to  Lane,  who  then  produced  to  Horlock  a  cash  f 
which  Horlock  perused  and  signed ;  and  thereupon  L^ 
vanced  the  800^,  and  Horlock  accepted  three  bills  drav 
Statement  ^^  hy  Lanc,  each  dated  the  25th  of  October,  and 
three  months  after  date,  for  sums  amounting  in  the 
to  1528i!i  1$,  6d. ;  and  executed  a  warrant  of  attorney, 
fess  judgment  against  him  in  the  Court  of  Queen's  Ben 
sum  of  4000/.,  with  a  defeasance,  declaring  that  it  was  tc 
payment  of  any  sum,  not  exceeding  2000iL,  which  should 
time  thereafter  be  due  to  Lane  upon  any  bills  or  notes 
should  be  made,  drawn,  or  accepted  by  Horlock,  and  di8< 
for  him  by  Lane.  The  sum  of  1528/.  7s.  6dl,  for  wh 
three  bills  were  given,  was  made  up  by  debiting  Horla 
the  800Z.  then  advanced,  and  three  months'  interest  t 
at  the  rate  of  60/.  per  cent,  per  annum,  and  with  t 
prior  bills,  and  three  months'  interest  thereon  at  the 
60Z.  per  cent,  per  annum,  and  the  expense  of  the  war 
attorney,  and  stamps;  but  giving  him  credit  for  4 
rebate  of  interest  on  the  former  bill  not  then  due  (t 
22diL  68,  6<L)9  for  the  seventeen  days  which  that  bill  h 
to  run,  and  this  appeared  on  the  face  of  the  account  rend 
Horlock.  On  the  following  day  (26th  of  October)  ju 
was  entered  up  by  virtue  of  the  warrant  of  attomc 
registered.  The  three  bills  fell  due  on  the  28th  of  J] 
1844,  but  two  days  before  (26th  of  January)  three  n< 
were  drawn  by  Lane  upon,  and  accepted  by  Horlock,  : 
of  renewal  of  the  three  bills  then  about  to  fall  due 
were  dated  26th  of  January,  1844,  for  sums  amoun 
1754/.  I4s.  6d,f  and  payable  at  three  months  after  date 
effect  of  these  new  bills  was,  to  carry,  on  the  rate  of  intc 
the  three  former  bills,  for  three  months  more,  at  the 
60/.  per  cent  per  annum.  The  three  new  bills  fell  due 
29th  of  April,  1844,  and  were  not  paid.  On  the  1st  o; 
1844,  Lane  drew,  and  Horlock  accepted,  another  1 
175/.  I2s,  6(/.,  at  three  months  after  date ;  this  was  for  i 
on  the  1754/.  14*.  6c/.  And  on  the  4th  of  July,  1844,  I 
accepted  another  bill,  at  three  months,  for  351/.  6s.  6cf.j 
was  also  for  interest.  The  aggregate  of  these  five 
2281/.  13*.  6c/.,  and  none  of  the  bills  have  been  pai 
November,  1846,  Horlock  took  proceedings  in  the  C< 
Queen's  Bench  to  set  aside  the  judgment,  on  the  { 
that  the  whole  transaction  was  void,  by  reason  of  th 
2  &  3  Vict  c  37.  The  Court,  upon  argument  of  th 
refused  to    set   aside    the   judgment.    Lane    v.    Horh 

(a)  16  L.  J.  Q.  B.  87.;  4  D.  &  L.  P.  C.  408. 
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In  Aprils  1847,  Horlock  sold  a  part  of  his  estates,  and  the  ,  ^^^-  , 
proceeds  of  the  sale  were  applied  to  pay  off  one  of  the  early  Lane 
mortgages;  Lane  joined  in  the  conveyance  to  the  purchaser.  „  ^' 
In  November  1848,  a  Mr.  Quincey,  who  was  a  mortgagee  of  statement 
Horlock's  estate,  prior  to  Lane's  judgment,  with  power  of  sale, 
sold  the  estate  to  Mr.  Serjeant  Wrangham,  for  a  large  sum 
of  money,  out  of  which  the  mortgagees  prior  to  Quincey  were 
pud  off,  and  the  residue  was  paid  to  Quincey.  Quincey,  after- 
vards  died,  and  Lane  filed  the  present  bill  against  Ilorlock  and 
the  executors  of  Quincey,  alleging  that  this  residue  was  more 
than  saffident  to  satisfy  what  was  due  to  Quincey  on  his 
mortgage;  that  Quincey  had  notice  of  Lane's  judgment,  and 
that  he  ought  to  have  applied  the  surplus,  after  satisfying  his 
own  mortgage,  in  satisfying  Lane's  judgment,  to  the  extent  of 
2000JL,  and  praying,  a  declaration  that  the  plaintiff  was  entitled, 
by  virtue  of  his  judgment,  to  a  lien  on  the  surplus  which  re- 
nudned,  of  the  purchase  money  received  by  Quincey,  after  satis- 
fying the  several  mortgages  (including  Quincey's  mortgage), 
And  a  declaration,  that  Quincey  was  personally  liable  to  pay  the 
phbtiff,  the  amount  of  such  lien ;  and  the  relief  which  would  be 
consequential  on  those  declarations. 

The  cause  now  came  on  for  hearing,  the  defendants,  by  their 
Answer  and  their  evidence  in  the  cause,  seeking  to  impeach  the 
"Validity  of  the  plaintiff's  judgment  on  the  ground  of  usury,  by 
i^asoD,  that  the  bills,  the  payment  of  which  was  secured  by  a 
^arrant  of  attorney,  authorising  an  immediate  judgment  and 
^h«  registration  thereof,  were  discounted  by  the  plaintiff  for 
Horlock,  at  a  rate  of  interest  exceeding  five  per  cent,  per 
•^Uaum.  (a) 

(a)   The  following  are  the  prin-  or    for    any    usurv   whereupon    or 

^■pil  itatutea  affecting  the  question  whereby  there  shall  be  reserved  or 

or  Qsarr  in  this  case :  —  taken  above  the  rate  of  51.  in  the 

12   Ann.    stat.   2.    c.   16^     that  100/.,  as  aforesaid,  shall  be  utterly 

■^o  person    or  persons  whatsoever,  void. 

from  and  after  the  29th  day  of  Sep-  By  stat.  3  &  4  Will.  4.  c.  98.  s.  7., 

^*iiibcr,  in  the  year  of  our  Lord,  bills  or  notes  payable  within  three 

J^liiopon  any  contracts  which  shall  months  after   date,   or  not  having 

oe  Bia^e  from  and  tSter  the  29th  more  than  three  months  to  run,  were 

^3[  of  September,  shall  take,  directly  exempted  from  the  usury  laws  alto- 

^*P  indireetly,  for  loan  of  any  monies,  gcther.    Stat.  1.  Vict,  c  80.  extend- 

^ttes,  or  merchandize  whatsoever,  ed  this  exemption  to  twelve  months, 

^o?e  the  value  of  5L  for  the  for-  and  it  was  continued,  and  its  opera- 

"•■^wce  of  100/.  for  a  year,  and  so  tion  considerably  extended,  by  2  &  3 

•^  that  rate  for  a  greater  or  lesser  Vict.  c.  37.,  which  enacted  that  "  no 

■'*^  or  for  a  longer  or  shorter  time ;  bill  of  exchange  or  promissory  note 

^^  that  ail   bonds,  contract^  and  made  payable  at  or  within  twelve 

JJJMirancea  whatsoever,  made  after  montha  after  the  date  thereof,  not 

^  time  aforesaid,  for  payment  of  having  more  than  twelve  months  to 

•^7  principal  or  money  to  be  lent  or  run,  nor  any  contract  for  the  loan 

^ttitntea  to   be   performed  upon  or  forbearance  of  money  above  the 

^Q — ^VOL.  I.  U 
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Mr.  fVigram  and  Mr.  Goodeve  for  the  plaintiff.  A  j 
creditor  has  a  right  to  redeem.  Sharpe  y.  Scarborouffl 
since  the  stat.  1  &  2  Viet.  c.  110,  a  judgment  is  a  d: 
all  the  debtor's  knds.  Molleston  v.  Morton.  (&)  ^  Our  ; 
been  established  in  a  court  of  law.  Lane  v.  Hen 
This  case  is  distinguishable  from  Flight  v.  Salter 
resembles  sudi  cases  as  Gibbons  y.  Hooper  (e),  and  C 
V.  Layton.  (/) 

Mr.  Bacon  and  Mr.  James  for  the  defendant  Horlo( 
submit  that  this  security  is  usurious  and  bad,  accordii 
proviso  of  the  stat  2  &  3  Yict.  c  37.  The  evidenc 
clearly  that  the  plaintiff's  object  was  to  obtain  the  sen 
the  lands  of  the  defendant  by  means  of  this  judgment, 
that  this  security  is  valid  would  be  to  revoke  the  statui 
oases  decided  with  reference  to  ecclesiastical  livings 
analogous.  If  it  had  been  an  actual  mortgage^  what  co 
been  said  then  ?     Hodgki^son  v.  Wyatt.  (g) 

Mr.  Glasse  and  Mr.  Cairns  for  the  executors  of  i 
The  first  question  here  is,  whether  the  contract  is  usuri 
as  to  that,  we  submit  that  the  warrant  of  attorney  i 
void,  inasmuch  as  it  comes  within  the  exception  of  i 
2  &  3  Vict  c  37. ;  and  being  thus  out  of  the  at 
governed  by  the  stat.  12  Ann.  c.  16.,  which  is  still  un 
and  by  which  all  such  contracts  are  made  absolutely 
void.  Thibault  v.  Gibson,  (h)  It  has  been  said,  that 
were  the  primary  security,  and  that  the  warrant  of  atto: 
only  a  collateral  security;  but  if  that  case  can  be  set  uji 


sum  of  10/.  sterlvng,  shall,  by  reason 
of  any  interest  taken  thereon,  or 
secured  thereby,  or  any  agreement 
to  pay,  or  receive,  or  allow  interest 
in  discounting,  or  negotiating,  or 
transferring,  anpr  such  bill  of  ex- 
change or  promissory  note,  be  void  ; 
nor  shall  the  liability  of  any  party 
to  any  such  bill  of  exchanfj^e,  or 
promissory  note,  nor  the  liability  of 
any  person  borrowing  any  sum  of 
money  as  aforesaid,  be  aUected  by 
reason  of  any  statute  or  law  in 
force  for  the  prevention  of  usury; 
nor  shall  any  person  or  persons,  or 
body  corporate,  drawing,  accepting, 
endorsing  or  signing  any  such  bill 
or  note,  or  lending,  or  advancing,  or 
forbearing,  any  money  as  aforesaid, 
Or  taking  more  than  the  present  rate 
of  legal  interest  in  Great  Britain  or 
Ireland  respectively,  for  the  loan  or 
forbearance  of  money  as  aforesaid, 


be  subject  to  any  penall 
any  statute  or  law  relating 
or  any  other  penalties  or 
any  thing  in  any  law  or  s 
latmg  to  usury,  or  any 
whatsoever  in  force  in  ai 
the  United  Kingdom,  to 
trary  notwithstanding ;  pt 
ways^  that  nothing  herein 
shall  extend  to  the  loan  or/t 
of  any  money  upon  secur 
land,  tenements^  hereditame 
estate  or  interest  thereinJ* 

(a)  4  Ves.  538. 

(b)  1  D.  &War.  175. 

(c)  16Law.J.Q.B.  87. 

P.  C.  408. 

(d)  1  B.  &  Ad.  673. 

(e)  2B&Ad.  734. 
(/)  4  B.  &  Ad.  578. 
(g)  4  Q.  B.  Rep.  74a 
(h)  12  M.  &  W.  88. 
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of  the  statute  is  «wy.    Haifykins&n  ▼.  Wt/att  (a)  clearly  shows      ^  ^^^^- 

that  %  collateral  security  is  withiu  the  exception  of  the  2  &  3 

Yict  c  37.  

Mr.  Croodeve  in  reply.  We  must  look  to  the  security  itself  Argumemu 
in  order  to  judge  of  its  effect.  Here  we  have  only  a  warrant  of 
attorney:  there  was  no  judgment.  Suppose  Mr.  Lane  had 
walked  away  with  the  warranty  but  had  di^  before  entering  up 
jodgment,  or  suppose  the  land  to  have  been  sold  before  judg- 
ttent  was  entered  up  and  registered,  couM  it  be  then  contended 
that  the  contract  was  void?  And  yet  here  the  two  transactions 
ut  just  as  dktinct  as  they  would  have  been  under  the  circum- 
itenoes  supposed. 

It  is  said,  that  the  land  is  indirectly  charged ;  that  we 
entered  on  the  transaction  with  the  intention  of  obtaining  the 
iecurity  of  the  lands ;  but  in  answer  to  this  argument  we  may 
fxte  the  cases  decided  on  the  13  Eliz.  c.  20.  By  that  statute, 
it  was  enacted,  that  where  parties  charged  their  benefices, 
meh  diai^ges  should  be  void ;  but  it  has  been  held  in  (ribbons  v. 
HiHfer,  and  Cdehrooke  ▼.  Laytouj  that  warrants  of  attorney 
txmid  not  be  set  aside  under  the  statute,  and  that  the  Court 
tould  not  regard  the  circumstances  which  might  possibly  arise 
<Mit  of  the  instruments  set  up.  Now  these  cases,  decided  on  the 
Msle  of  Elts.,  are  quite  analogous  to  the  present,  and  condu- 
cively  settle  it. 

It  is  8Md  on  the  other  side,  that,  by  the  stat.  1  &  2  Vict 
«•  lie,  the  judgment  operates  as  a  direct  charge  upon  the  lands, 
tod  that  since  that  statute,  the  state  of  the  law  is  materially 
dttnged  with  respect  to  judgments ;  but  in  answer  to  that,  it  may 
he  argued,  that  before  the  statute  was  passed,  a  judgment  was 
is  equity  just  as  much  a  charge  upon  the  lands  as  it  is  now ; 
lUid  even  assuming  that  view  to  be  a  correct  one,  still  that  does 
Qot  affect  the  case  made  by  the  plaintiff,  inasmuch  as  our 
intention  is,  that  the  warrant  of  attorney  is  not  a  judgment. 
^Hiat  is  the  ground  on  which  we  argue  by  analogy  from  the 
^^^  decided  on  the  1 3th  Eliz.  We  do  not  say  that  a  judg^ 
'i^SDt  is  not  a  charge  on  lands,  but  that  our  warrant  of  attorney 

*  not  a  judgment. 
If  the  argument  on  behalf  of  the  defendants  be  worth  anything, 

^ti  we  have  this  state  of  things :  that  no  transaction,  where 

*  party  possessing  lands  gives  a  warrant  of  attorney  to  secure 
'oterest  at  a  greater  rate  than  5  per  cent,  per  annum,  can  stand. 

The  following  cases  were  also  cited :  Saltmarsk  v.  Hewett  (^), 

(a)  4  Q.  B.  Eep.  749.  (6)  1  A.  &  E.  812. 

u  2 
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Connop  V.  Meaks  (a),   Berrington    v.    ColUs  {b\  Aberdeeti 
New/and  (c\  Brace  y.  Duchess  of  Marlborough  {d)y    Lonj 
Storie  {e)y    Hargreave  v.    Rothwell  (/),   Fuller  v.  Bennei 
Barrow  v.   Grey  (A),    FJx  parte    North  (i),    Witheg   v.     i 
Hard.  (A) 


Judgment 


The  Vice  Chancellor  (after  stating  the  &cts  of  the  o 
proceeded  thus: — The  principal  questions  arising  in  the  < 
(though  other  questions  have  been  raised  in  argument)  i 
whether  the  plaintiff  Lane  was  entitled  by  virtue  of  the  ju 
ment,  to  a  lien  or  charge  upon  Horlock's  landed  estates  for 
amount  due  on  the  bills,  not  exceeding  2,000/.,  and  whether 
is  entitled  to  the  assbtance  of  this  Court,  to  enforce  such  ] 
agiunst  the  proceeds  of  the  sale  of  those  estates.  That 
transaction  is  such  as  would  be  altogether  void  for  usury  uo 
12  Anne,  stat.  2.  c  16,  there  can  be  no  question,  nor  has 
plaintiff^s  counsel  suggested  anything  to  the  contrary. 

The  whole  contention  has  been,  that  the  effect  of  the  stat 
of  2  &  3  Vict,  c  37.  is  such  as  to  entitle  the  plaintiff  to 
relief  he  prays.     His  Honour  then  referred  to  the  variouB  i 
tutes  passed  on  the  subject  of  usury,  and  proceeded  —  1 
statute  (2  &  3  Vict  c  37.)  introduced  a  new  element  into 
law  of  usury  ;  for,  it  not  only  enacted,  that  no  bill  or  note, 
haying  more  than  twelve  months  to  run,  but  that  **  no  conti 
whatever,'^  should  be  void  for  usury;  subject,  however,  to 
important  proviso.     The  language  of  the  act  is,  '^  That  no 
of  exchange,  or  promissory  note,  made  payable  at  or  wit 
twelve  months  after  the  date  thereof,  or  not  having  more  tl 
twelve  months  to  run,  nor  any  contract  for  the  loan  or  forb( 
ance  of  money  above  the  sum  of  10/.,  shall,  by  reason  of  i 
interest  taken  thereon,  or  secured  thereby,  or  any  agreement 
pay,  or  receive,  or  allow  interest,  in  discounting,  negotiating 
transferring  any  such  bill  of  exchange  or  promissory  note, 
void,  nor  shall  the  liability  of  any  party  to  any  such  bill  of 
change  or  promissory  note,  nor  the  liability  of  any  person  t 
rowing  any  sum  of  money  as  aforesaid  be  affected,  by  reasoi 
any  law  or  statute,  in  force  for  the  prevention  of  usury."    Tl 
follow  words  exempting  parties  from  the  penalties  of  usv 
and  then  comes  the  proviso:  —  "Provided  always,  that  noth 


(a)  2  A.  &  E.  326. 

(b)  5  Bing.  N.  C.  332. 

(c)  4  Sim.  28 1. 
(4  2  P.  W.  491. 

(r)  3DeG.&S.  308. 


(/)  1  Kee,  154. 

)  2  Hare,  394. 

)  Cro.Eli2.551. 
>*)    llVes.617. 
(k)  4D.&L.  P.C.  (a.)424. 
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herein  contained,  shall  extend  to  the  loan  or  forbearance  of  any      .  ^^^^- 
monejy  upon  security  of  any  lands,  tenements,  or  hereditaments,         Lane 
or  any  estate  or  interest  therein."    The  first  question,  then,  for      „    ''• 
determination  is,  whether  the  transaction  of  October,  1843,  was      judgment 
in  fact  a  loan  or  forbearance  of  money  on  the  security  of  Hor- 
lock's  land,  as  the  defendant  insisted  that  it  was.     If  it  was, 
there  can  be  no  doubt  that  the  plaintiff  cannot  be  entitled  to 
the  relief  he  seeks  by  this  bill. 

Now  in  Withy  v.  Gilliard  (a),  where  money  was  lent  at 
more  than  5L  per  cent  interest  on  the  security  of  a  bill,  and  of 
a  warrant  of  attorney  to  confess  judgment,  and  no  mention 
whatever  was  made  of  the  borrower's  land  at  the  time  of  the 
transaction,  and  judgment  was  forthwith  entered  up,  the  Court 
of  Queen's  Bench  refused  to  set  aside  the  warrant  of  attorney. 
If,  then,  the  plaintiff,  when  applied  to  for  the  loan,  had  simply 
required  a  warrant  of  attorney,  in  addition  to  the  bill,  and 
nothing  had  passed  on  the  subject  of  Horlock's  landed  estates, 
then,  on  the  authority  of  Withy  v.  Gilliard^  the  warrant  of 
ittomey,  and  the  judgment  entered  up  thereunder,  would  not 
be  impeachable  under  the  proviso  in  the  act  On  the  other 
hand,  if  the  plaintiff,  when  applied  to  for  the  loan,  had  said  *^  I 
will  lend  you  the  money,  provided  you  will  give  me,  in  addition 
to  bills,  the  security  of  Horlock's  land,  such  security  to  be 
^eeted  by  means  of  a  warrant  of  attorney  to  confess  judgment, 
iipon  which  I  may  forthwith  enter  up  judgment,  and  so  obtain 
>  diarge  upon  his  lands,"  I  think  it  is  equally  clear,  having 
ngard  to  the  decided  cases,  and  the  reasons  given  for  those 
^^cinons,  that,  in  such  case,  it  would  have  been  held  to  be  a  loan 
tf  money,  on  the  security  of  land,  within  the  meaning  of  the 
proviso  in  the  act.  Neither  of  those  two  supposed  cases,  corre- 
HK>ndB  precisely  with  the  present  case,  with  respect  to  what 
Pttsed  between  the  parties ;  for,  on  the  one  hand,  Horlock's 
luid  was  made  the  subject  of  discussion,  between  Foster  and 
I^e,  in  negotiating  the  loan ;  nay,  more.  Lane,  before  deciding 
whether  be  would  advance  any  money  at  all,  required  to  be 
'Wniahed,  and  was  furnished,  with  full  information  as  to  the 
'^tal  and  valuation  of  Horlock's  lands,  and  the  incumbrances 
thereon ;  but,  on  the  other  hand,  not  a  word  was  actually  said 
V  either  party,  importing  that  the  money  was  to  be  lent  on 
the  security  of  the  lands.  According  to  the  evidence  in  the 
^^^^y  what  passed  between  Foster  and  Lane  was  in  substance 
^^8:  Foster,  in  applying  to  Lane  for  the  loan,  spoke  of  Hor- 
^^'s  landed  estates,  partly  (as  he  says)  because  the  loan  was 

(a)  4  Dowl.  &  L.  Prac.  C.  (a)  424. 

u  3 
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.  ^^^'  .      required  to  pay  the  interest  on  the  charges,  and  partly,  t 

Laws         satisfy  Lane,  that  Horlock  was  a  man  of  stability,  and  had  tfa 

HoiiioGx.      ™c*i^  ^  repaying  the  money  which  should  be  advanced  ;  an 

Jndgnmt      these,  hd  saya,  were  his  only  objects  in  alluding  to  the  lande 

estates ;  and  Foster  adds,  that  he  gave  the  plaintiff  the  infoi 

mation  respecting  the  particulars  of  the  landed  property,  to  ei 

able  Lane  to  verify  his  statement  as  to  Horlock's  responsibility 

and  further,  that  the  final  arrangement  was,  that  Lane  shoal 

make  the  advance  on  the  bills,  with  the  warrant  of  attorney  f 

a  collateral  security ;  but  the  security  to  be  given  to  Lane,  wi 

not  in  any  manner  based,  upon  any  arrangement  or  atipulatio 

for  charging  Qorlock's  landed   estates,  with  the  money  to  I 

advanced.     The  plaintiff  Lane  has  examined  himself  as  a  w» 

ness,  and  he  states  in  his  deposition,  that  Foster  told  him,  thi 

Horlock's  estate  would  be  sold  by  the  mortgagees,  unless  1 

could  get  about  SOOL  to  pay  the  interest  in  arrear;  that  notlun 

was  said  by  Foster,  on  the  occasion  of  the  proposal  for  the  a< 

vance  being  made,  respectipg  Horlock's  estates  being  a  securit 

for  the  advance.     And  he  says,  that  his  object  in  requiring  tl 

information,  as  to  the  particulars  of  the  estate  and  charge 

thereon,  was,  to  enable  him  to  judge  whether,  if  the  eatal* 

were  sole!,  Horlock  would  have  sufficient  surplus  to  pay  hi 

(Lane)  what  he  owed.    Now,  when  it  is  considered  that,  I 

the  act  of  the  1  &  2  Vict.  c.  11(X  s.  13.  a  judgment,  operati 

as  a  charge  upon  all  the  lands  of  the  person  against  whom 

is  entered  up,  and  the  judgment  creditor  is  to  have  the  atn 

remedies,  as  if  such  person  had  agreed  in  writing  to  charge  tl 

land,  I  confess  it  does  appear  to  me,  to  say  the   least,  « 

tremely  questionable  whether  I  ought  to  hold  that  a  man  wl 

is  about  to  lend  money  to  another,  at  usurious  interest,  and  wh 

before  he  agrees  to  lend  the  money,  requires  to  be  fumisb 

with  all  the  particulars  of  the  borrower's  landed  estates,  the 

rental  and  valuation,  and  the  amount  of  the  existing  chaiges  «i 

incumbrances  thereon,  and  who,  when  he  has  investigated,  ai 

satisfied  himself  upon  all  those  heads,  lends  the  money,  on  tl 

security  of  a  warrant  of  attorney,  upon  which  he  may  fbrthwi 

enter  up  judgment,  which  judgment,  when  entered  up,  will  1 

a  charge  upon  those  very  estates,  as  complete,  as  if  the  bonow 

had  actually  agreed  to  charge  them,  is  entitled  to  chuna  tl 

benefit  of  that  charge,  merely  because,  knowing  (as  Xiane  sa; 

he  knew)  that  a  charge  upon  lands  would  be  void,  he  to« 

the  precaution  in  the  negotiation,  to  abstain  most  carefully  fic 

speaking   in  direct  and  express   language,  of  a  security 

land ;  I  cannot  help  thinking,  that  the  effect  of  such  a  de< 

sion   would  be,  to  authorise  a  gross  and  palpable  evasion 
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tke  pcwtive  prohibitions  of  the  Legblature.  The  professed  ^^3. 
usarefy  of  ooarse,  takes  especial  care  to  be  armed  at  all  points  lane 
with  respect  to  the  usury  laws,  and  if,  by  simply  guarding  his  ^' 

lips  from  uttering  the  words  "  security  on  lands,'^  he  may  stipu-      jwiamenL 
hte  for  that  which,  the  very  next  day  or  hour,  gives  him  a  direct 
dttige  upon  land,  the  clear  and  express  intention  of  the  Legis- 
litore  may  be  violated  at  his  pleasure  by  a  flimsy  evasion.     I 
fed  a  strong  impression,  that  if  I  were  entirely  unfettered  by 
iBj  dedsioa  on  the  point,  I  should  arrive  at  the  conclusion, 
tint  if  an  agreement,  made  in  express  terms  to  give,  as  part  of 
d»  aecnrity  for  the  loan,  a  charge  upon  land,  be  within  the  pro- 
Titoofthe  Stat.  2  &  3  Vict,  c  37.  (as  it  clearly  is),  in  the  same 
mumer  an  agreement,  made  after  a  careful  investigation  by  the 
lender,  of  the  rental  and  value  of  the  borrower's  landed  estates, 
and  the  incumbrances  affecting  them,  to  give  as  part  of  the 
ttcorify  for  the  loan,  that  which  the  law  declares  to  be  a  charge 
Qpon  the  land,  ought  to  stand  upon  precisely  the  same  footing ; 
tad  that  a  Court  of  Justice  ought  not  to  suffer  itself  to  be 
hfinded  to  the  truth  of  the  case,  by  the  shallow  pretence,  that 
the  lender  only  required  the  information  as  to  the  borrower's 
knded  estates,  in  (Mrder  to  be  satisfied,  that,  if  the  estates  should  be 
kH  the  borrower  would  have  a  suiEcient  surplus  of  the  proceeds 
of  the  sale  left,  after  paying  the  mortgagees,  to  enable  him  to  re- 
p^  the  loan*  This  case,  however,  came  before  one  of  the  learned 
jidges  of  the  Court  of  Queen's  Bench,  on  the  attempt  made 
hy  Horlock,  in  1M6,  to  set  aside  the  judgment ;  the  case  is  re- 
ported in4  DowL  and  Lownd.'sP.  C.  408.  and  16  Law  Journal, 
Q-  fi.  p.  87.     The  learned  judge  refused  to  set  it  aside.     He 
stated,  indeed,  that  it  appeared  pretty  clearly  from  the  affidavits, 
^hit,  thou^  the  loan  was  secured  by  bills,  Lane  would  not  have 
'^e  it,  unless  he  had  ascertained  that  Horlock  was  possessed  of 
Wded  properly ;  nor  unless  Horlock  had  consented  to  give  the 
^irtant  of  attorney  which  authorised  the  entering  up  of  a  judg- 
'x^CBt  immediately.     (I  may  observe,  that  a  great  deal  more  ap- 
pQKod  from  the  affidavits,  than  that  Lane  merely  ascertained 
^lut  Horlock  was  possessed  of  landed  property.)     But,  the 
S'OQnds  on  which  the  learned  judge  based  his  decision  were : 
fint,  that  though  the  judgment  which  might  be  entered  up,  by 
'Virtue  of  the  warrant  of  attorney,  would  be  a  charge  on  the 
l«jrfe,  the  warrant  of  attorney  itself,  contained   no  reference 
whatever  to  the  lands,  but  merely  authorised  judgment  to  be 
^*>teied  up  immediately ;  and,  secondly,  that  if  an  action  had 
^*en  brought  upon  the  bills  after  they  fell  due,  and  the  plaintiff 
^^  forborne,  upon  receiving  a  cognovit  authorising  immediate 
jiidgment,  with  stay  of  execution,  it  could  not  be  contended 

u  4 
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,  ^^^^'  ,      that  that  case  would  be  within  the  proviso,  and  the  forbearan< 

Lane         upon  the  security  of  lands.      With  unfeigned   deference   f 

„    ''•  every  opinion  expressed  by  that  learned  judge,  I  must  frank 

Judgment.       Confess,  that  neither  of  these  grounds  is  satisfactory  to  my  min 

With  respect  to  the  first,  viz.,  that  the  warrant  of  attorney  itsc 

contained  no  reference  to  land,  I  would  observe,  that  suppoeii 

the  proposal  and  treaty  for  the  loan,  to  have  proceeded  fro 

first  to  last,  on  the  basis  of  its  being  made  on  the  security 

Horlock's  lands,  and  that  Lane,  had  examined  into  the  rent 

and  valuation  thereof,  and  the  incumbrances  thei*eon,  and  hi 

even  investigated  Uorlock's  title,  just  as  an  intended  mortgage 

would   do,    but  Lane,  being  aware  that  an  actual  mortgaj 

would  be  void,  had  stipulated  that  the  security  on  the  lai 

should  be  effected,  by  means  of  a  warrant  of  attorney  to  confe 

judgment,  I  cannot  think,  it  could  be  successfully  contendei 

that  such  a  transaction  did  not  come  within  the  meaning  of  tl 

proviso  in  the  act.      And  yet  the  warrant  of  attorney  itsel 

would  equally  contain  no  reference  whatever  to  land.       An 

with  respect  to  the  second  ground  (that  if  an   action   wei 

brought  on  the  bills  after  they  fell  due,  there  would  be  no  ill< 

gality  in  taking  a  cognovit,  authorising  the  entering  up  jodj 

ment  immediately,  and  upon  those  terms  forbearing  to  prosi 

cute  the  action),  the  answer  is,  that  in  that  nase,  tiie  agreemei 

to  give  a  judgment,  is  no  part  of  the  original  contract  or  arrange 

ment,  under  which  the  lender  agreed  to  advance  the  money,  < 

forbear  its  payment ;  but  the  cognovit  is  given  in  respect  of 

debt,  valid  by  law,  and  actually  become  due  and  payable.    Anc 

indeed,  there  would  be  nothing  to  prevent  the  creditor  in  thf 

case  from  taking  an  actual  mortgage  of  land  for  that  debL 

have  felt  bound  to  state  why  I  cannot  concur  in  the  reas<»: 

upon  which  Lane  v.  Ilorlock  was  decided  at  conmion  law.     A 

the  same  time,  I  should  feel  great  hesitation,  in  deciding  th 

present  case  on  a  ground,  which  would  conflict  with  the  opinio 

of  so  eminent  and  learned  a  judge.     I  therefore,  turn  to  th 

consideration  of  another  ground,  upon  which  I  think  the  plain 

tiff  is  not  entitled  to  the  relief  he  prays,  resting,  upon  what 

conceive  to  be  the  true  construction  of  the  act ;  which  con 

struction,  if  adopted,  is  consistent  with,  (I  will  not  say  all  tfa 

reasons  and  dicta,  but  with)  the  actual  decisions  in  all  the  case 

in  which  the  Courts  of  Law,  have  refused  to  set  aside  the  judg 

ments,  including  Lane  v.  Horlock,     It  might  be  inferred,  free 

some  of  the  cases,  that  an  opinion  had  prevailed,  that  if  part  c 

the  security  given  for  a  loan  of  money,  at  more  than  5/.  pe 

cent  interest,  was  the  security  of  land,  the  proviso  of  the  sta 

tute  had  the  effect  of  rendering  void,  not  only  the  security  « 
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the  land,  but  the  whole  contract,  bills  and  all.  When  some  of 
tiioee  cases  were  cited,  in  the  course  of  the  argument,  it  struck 
me,  that  this  could  not  have  been  the  intention  of  the  Legislature. 
It  occurred  to  me,  that  the  intention  of  the  Legislature  in  passing 
the  act,  with  the  proviso,  was  simply,  that  land  should  never  be 
made  a  security  for  the  loan  of  money  at  more  than  51.  per  cent, 
interest;  but  that  the  loan  itself  should  be  valid;  and  that  every 
species  of  property  whatever,  other  than  land,  might  be  made 
the  security  for  such  loan ;  and  that,  therefore,  having  in  the 
prior  part  of  the  act  enacted,  first,  that  no  bill  or  note,  not 
having  more  than  twelve  months  to  run,  should  be  void  by 
reason  of  the  rate  of  interest  agreed  to  be  taken ;  and  secondly, 
that  no  contract  should  be  void  by  reason  of  such  rate  of  inte- 
rest (which  part  of  the  act,  if  nothing  had  been  superadded, 
would  have  validated  every  sort  of  security  for  such  loan, 
whether  upon  land  or  otherwise  howsoever),  the  proviso,  was  in- 
troduced for  the  sole  purpose,  of  excepting  from  this  universality 
the  single  security  of  land,  and  not  for  the  purpose  of  declaring 
any  intention,  that  not  only  the  security  on  the  land  should  be 
Toid,  but  that  the  giving  or  agreeing  to  ^ve  such  security, 
should  vitiate  and  render  void  the  whole  transaction.  The 
more  I  have  considered  the  matter,  the  more  strong  is  the  con- 
viction to  my  mind,  that  this  is  the  true  and  just  and  reason- 
able construction  of  the  act ;  and,  taking  into  consideration  the 
steps  by  which  the  Legislature  gradually  relaxed  the  prohibitions 
of  the  usury  laws,  first  by  3  &  4  Will.  4.,  exempting  only  bills 
or  notes  having  not  more  than  three  months  to  run,  then  by 
1  Vict.,  extending  the  exemption  to  bills  or  notes  not  having 
more  than  twelve  months  to  run,  and  at  length  by  2  &  3  Vict., 
exempting  all  contracts  whatever,  with  the  special  exception  as 
to  the  security  of  land,  it  does  appear  to  me,  that  to  hold  the 
whole  contract  void,  because  one  of  the  securities  contracted 
for  is  the  security  of  land,  is  to  give  a  construction  to  the  act 
^together  beyond  the  intents  and  purposes  of  the  Legislature. 
It  18  satisfactory  to  me  to  have  found  a  case,  decided  by  a 
Court  of  the  highest  authority,  which  justifies  this  view  of  the 
oonatruction  of  the  act.  It  is  the  case  of  JEx  parte  Warrington 
Se  Leake  (a),  which  came  before  the  Lords  Justices  sitting  in 
Bankruptcy.  The  facts  were,  that  Leake  gave  to  Warrington 
promissory  notes  to  secure  sums  of  money  advanced  to  him  by 
Warrington,  with  6/.  per  cent,  interest,  and  at  the  same  time 
^ftt  each  note  was  given,  an  agreement  was  made,  that  Leake 
should  secure  the  money  advanced,  by  a  mortgage  or  charge  on 
^^^ftain  real  estates,  of  which  Leake  was  lessee  ;  and  such  mort- 

(fl)  17  Jur.  430. 
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Judgment 


290  raS  EQUITY  REFOKTS. 

^^^^'  ,     gage  waa  executed  accordiDg  to  the  agreemeot^    Leake 
I^j^MB         came  bankrupt,  and  Warringtoa's  claim  to  proye  the  amo 
^  of  the  notes,  having  been  rejected  by  the  Commissioner,  on 

JuiamBmL  ff^*^*^  ^^  wurj,  ho  appealed  to  the  Lords  Justices,  when  tl 
Lordships,  reversed  the  decision  of  the  Commissioner,  and 
mitted  the  proof  on  the  notes.  Li  giving  ju^ment,  L 
Justice  Turner^  after  reading  the  clause  in  the  act  with 
proviso,  thus  expressed  himself  (a):  '*  The  enactment  there! 
clearly  validates  the  notes.  Does,  then,  the  proviso  invalid 
them  in  consequence  of  their  being  connected  with  secui 
upon  laad  ?  I  do  not  think  that  it  does.  The  terms  of 
proviso  are,  *  Nothing  herein  contained,  shaH  extend  to  the  I 
or  forbearance  of  any  money  upon  the  security  (^  any  lai 
tenements,  or  hereditaments,  or  any  estate  or  interest  then 
And  these  terms  seem  to  me  to  import  no  more  than  they 
press;  namely,  that  that  act  should  not  extend  to  loans  upon 
security  of  lands;  a  provision,  rendered  necessary  in  the  viev 
the  Legislature  by  the  previous  enactment,  that  no  contract 
loans  should  be  void  by  reason  of  any  interest  secured  there 
The  true  meaning  of  the  Legislature,  as  expressed  in  the  ; 
appears  to  me  to  be  simply  this :  —  The  statute  of  AniM 
invalidated  all  contracts  and  securities  for  loans  at  interest 
yond  &L  per  cent,  per  annum,  whether  upon  land  or  otherw 
This  act  of  the  Queen,  if  uncontrolled,  would  validate  all  c 
tracts  for  loans,  whether  on  land  or  otherwise,  whatever  the  i 
of  interest  may  be,  and  therefore  we  provide  that  this  act  si 
not  extend  to  loans  upon  the  security  of  land.  Such  securi 
shall  be  lefl  as  they  stood  under  the  statute  of  Anne,  wl 
avoids  them  if  the  int^'est  be  reserved  at  a  rate  exceeding 
per  cent,  per  annum.  This  construction  of  the  act,  fully  can 
out,  as  I  think,  the  intention  of  the  Legislature ;  for  the  Legi 
ture  clearly  intended  to  validate  twelve  months'  bilk,  whate 
the  rate  of  interest  might  be ;  and  it  as  clearly  intended,  not 
validate  securities  in  land  to  any  further  extent,  than  they  w 
valid  according  to  the  then  ^cisting  law.  In  my  opinion,  tbi 
fore,  these  bills  are  vatid,  and  must  be  admitted  to  proof."  L 
Justice  Knight  Bruce  expressed  his  concurrence.  Her^  tfc 
is  a  dear  judicial  assertion  of  the  principle,  that  the  provLsc 
the  act,  was  not  intended  to  invalidate  the  whole  traasaeU^ 
but  to  invalidate  it  so  far,  and  only  so  far,  as  relates  to  these 
rity  on  lanil.  To  thia  princifde  I  mean  to  adhere,  in  decid 
the  present  cas^  being  satisfied  that  such  is  the  sound  i 
rational  construction  of  the  act,  and  the  only  construction  wli 
really  effectuates  the  intention  of  the  Legislature.     Adopt! 

(a)  17  Jur.  p.  432. 
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then,  this  constmction,  it  appears  to  me  to  follow,  that  in      ,  ^^^'  , 
every  case,  in  which  money  is  lent  at   more  than   5L   per         Lamb 
cent,  interest  upon  bills  and  other  securities,   not  being  the      HoiiiocK. 
security  of  land,  and  also  on  the  security  of  land,  a  Court,      Judamau, 
whether  of  law  or  equity,  is  bound   to   uphold   the   transac- 
tion, as  to  every  part  of  it,  except  only  as  to  the  security  on 
land ;  and  that  it  is  equally  bound  to  refuse  its  assistance  to  the 
creditor,  to  enable  him  to  enforce  the  security  on  land;  and 
that,  supposing,  for  example,  a  loan  to  be  made  at  more  than 
51  per  cent,  interest,  and  the  parties  to  agree  that  it  shall  bo 
secured  by  a  bill  or  note,  not  having  more  than  twelve  months 
to  run,  and  by  a  deposit  of  goods,  and  also  by  a  mortgage  or 
charge  on  land,  the  transaction  ought  to  be  supported,  so  far  as 
rektes  to  the  bill  or  note  and  the  security  on  the  goods,  because 
80  far  it  is  expressly  authorised  by  the  act.    And  the  transaction 
ooght  to  be  held  void  so  far,  and  only  so  far,  as  relates  to  the 
security  on  land,  because  that  is  expressly  prohibited  by  the  act. 
^ow  tlie  nature  and  effect  of  a  judgment  is  such,  that  it  is 
capable  of  being  enforced  either  against  the  person,  or  the  goods, 
or  the  lands  of  the  party,  agsdnst  whom  it  is  entered  up.     If, 
then,  a  judgment  is  one  of  the  securities  agreed  upon  between 
the  lender  and  borrower,  on  the  occasion  of  a  loan  of  money  at 
ttiore  than  SL  per  cent,  interest,  it  is  perfectly  consistent  with 
tlie  act  of  Parliament,  that  the  judgment  creditor,  should  en- 
'V^rce  it  by  execution  against  the  person  of  the  debtor,  or  against 
^is  goods ;  but  it  is,  in  my  opinion,  inconsistent  with  the  act, 
^liat  he  should  enforce  it  against  the  lands  of  the  debtor.     The 
3>idgment  itself  is  valid,  because,  the  creditor  may  use  it  in  a 
^^anner  and  for  a  purpose,  authorised  by  the  act ;  but  the  credi- 
^^r  ought  not  to  be  assisted  in  using  it  as  a  charge  upon  the 
^ebtor^s  land,  for  that  is  what  the  Le^slature  intended  to  pre- 
"Vent.     In  this  case,  the  plaintiff  comes  to  the  Court,  and  asks 
for  its  assistance,  to  enable  him  to  enforce  against  the  land  of 
Sorlock  (or,  which  is  the  same  thing,  against  the  proceeds  of 
the  sale  of  the  land)  the  judgment  which  was  one  of  the  secu- 
Tities   agreed  to  be  given  on  the  occasion  of  his  lending  the 
money  to  Horlock  at  6021  per  cent,  interest ;  and  in  my  opinion 
he  is  not  entitled  to  that  assistance.     Being  of  this  opinion,  I 
have  thought  it  unnecessary,  to  advert  to  any  of  the   other 
points  which  were  argued.     The  bill  must  be  dismissed  with 
costs. 

SoHdtors,  Agprey  ;  and  Tustin  Sf  Paterson. 
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Vice 

kS^b^^"  whitbread  v.  smith.  («) 

April  23. 

June  11.         1^ 

Lands  were       CERTAIN  hereditaments,  called  the  New  Inn  Estate, 
conveyed  (sub-  in  the  oounty  of  Monmouth,  were,  by  an  indenture  dat 
iises)  to  such     January,  1815,  and  a  recovery  suffered  in  accordance  thei 
useas  w  and    ^nd  also  by  an  indenture  of  the  30th  June,  1817,  and 

his irife  should        ,,/.,,       t   i       -i^^*.    i*     •      i  i  n         i 

appoint,  and  in  poU  of  the  Ist  July,  1817,  limited  to  the  use  of  such  pei 
defeult  of  *uch  persons,   and   for   such   estate   and   estates,  and   charijre 

appointment,       r  »  /»  i       •  i 

to  W.  the  chargeable  in  such   manner  and  form,  and  with,  unde 

^'^and'^his  subject  to  such  powcrs  of  revocation,  and  new  appointmei 

wife  appointed  other  powcrs,  as  the  said  William  Rees  and  Ann  his  wife 

bTway  cS^  ^r  might  by  any  deed  or  deeds,  instrument  or  instrum< 

mortgage,  with  writing,  to  be  by  them  both  sealed  and  delivered,  in  tl 

^conyeyance  sence  of,  and  attested  by,  two  or  more  credible  witnesses^ 

to  the  former  iJnut,  or  appoint,  and  for  want  and  in  default  of  such  dir 

uses,  and  at"*^*^, 

len^  ap-         limitation,  or  appointment,  and  in  the  meantime,  and  f 
pointed  with  a    thereto,  to  the  use  of  the  said  WilUam  Rees  and  his  ass 

power  of  sale,  '  ^ 

and  a  proviso  for  and  during  the  term  of  his  natural  life,  without  im 
Mce^^  w!^'  ™ent  of  or  for  any  manner  of  waste  ;  and  from  and  af 
and  his  wife  decease,  to  the  use  of  his  s^d  wife  Ann  and  her  assig 
vived  his  wife,  ^"^  during  the  term  of  her  natural  Kfe,  without  impeac 
and  sold  his  of  waste ;  and  from  and  after  their  several  deceases,  ai 
demption,  and  decease  of  the  survivor  of  them,  to  the  use  of  his  son  ^/\ 
itwas ^«^^»  Rees,  his  heirs  and  assigns,  for  ever ;  subject  to  and  e 
last  mortgage  and  chargeable  nevertheless  with  the  payment  of  the  pr 
h^ifJti^k  ®"°^  ^^  600L  unto  and  amongst  his  three  daughters,  Mary 
an  absolute  Magdalen  Delahay  Rees,  and  Susan  Rees,  equally  to  be  c 
the^equhy^f  "^  between  them,  share  and  share  alike,  and  to  be  paid  an 
redemption.  ^AAe  to  them  respectively  within  twelve  months  next  afl 
Statement,  decease  of  the  survivor  of  them,  the  said  William  Re« 
Ann  his  wife. 

By  an  indenture  dated  2nd  July,  1817,  William  Re 
Ann  his  wife,  by  virtue  of  the  power  given  them  by  th 
poll  of  the  1st  July,  1817,  appointed  to  Thomas  Matthew 
executors,  administrators,  and  assigns,  the  hereditament 
prised  in  the  deed  of  2nd  January,  1815,  for  the  term  c 
years,  subject  to  a  condition  for  redemption  and  cessor 
term  on  payment,  by  William  Rees  and  Ann  his  wife,  of 
and  interest.  This  mortgage  was  afterwards  transfer! 
John  Waters,  and  a  similar  mortgage  for  600/.  was  ma 

(a)  Reported  by  W.  Hackett,  Esq. 
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27th  Augusty  1817,  to  John  Richards^  for  a  term  of  800  years ;         l^^^- 
and  by  an  indenture  of  29th  July,  1818,  Waters  and  Richards    Whitbread 
transferred   their  mortgaires   to   John  Jenkins,  who  made  a  ^' 

Smith 

further  advance;  and,  by  the  same  indenture,  William  Rees      statement 
and  Ann  his  wife,  by  force  and  virtue  of  the  power  and  autho- 
rity to  them  given  by  the  deed  poll  of  1817,  appointed  the  said 
liereditaments  to  John  Jenkins,  his  executors,  administrators, 
and  assigns,  for  the  residue  of  the  two  terms  of  700  and  800 
jean;  subject,  nevertheless,  to  a  proviso  that  on  payment,  by 
William  Rees  and  his  wife,  of  1000/.  and  interest,  John  Jen- 
kins would  reassign  and  reconvey  the  said  hereditaments  for  the 
then  residue  of  the  said  several  terms,  unto  such  persons,  for 
rach  estates,  and  in  such  manner  as  the  said  William  Rees  and 
Ann  hb  wife  should  appoint,  and  in  default  of  appointment  to 
attend  the  inheritance.     By  an  indenture  of  22nd  September, 
1820,  William  Rees  and  Ann  his  wife,  by  force  and  virtue  of 
the  power  and  authority  to  them  given  and  reserved  by  the  said 
deed  poll  of  1817,  appointed  the  said  hereditaments  to  William 
Horgan,  his  heirs  and  assigns,  for  ever,  subject  to  a  proviso, 
that,  upon  payment  by  William  Rees  and  Ann  his  wife,  to 
William  Morgan,  of  1140/.  and  interest,  William  Morgan  would 
reconvey  and  assure  the  said  hereditaments  unto  William  Rees 
uid  Ann  his  wife,  their  heirs  and  assigns,  or  to  the  use  of  such 
person  or  persons,  for  such  estate  or  estates,  and  intents  and 
purposes,  as  they  should  appoint  by  any  deed  or  instrument 
under  both  their  hands  and  seals  jointly ;  and  in  default  thereof, 
to  such  uses  as  were  limited  by  the  said  deed  poll  of  1st  July, 
1B17.    And  by  the  said  indenture,  Jenkins,  having  been  paid 
^  by  Morgan,  assigned  the  terms  of  700  and  800  years  to 
^*  M.  Macdonnell  upon  trust,  for  better  securing  the  said  sum 
oflUO/.  and  interest  to  Morgan^  and  subject  thereto  to  attend 
tke  inheritance.     By  an  indenture   of  14th  March,  1824,  W. 
Sees  and  Ann  Rees,  in  pursuance  of  the  power  given  them  by 
the  siud  deed  poll,  appointed  the  said  hereditaments,  subject  to 
the  said  mortgage  for  1140/.,  to  Henry  Mostyn,  his  heirs  and 
■88Jgn8  for  ever,  with  a  proviso  for  reconveyance  on  payment  of 
IfiOi  unto  and  to  the  use  of  W.  Rees  and  Ann  his  wife,  their 
"^^^  appointees,  and  assigns,  or  as  he  or  they  should  direct, 
free  from  incumbrances,  by  the  said  H.  Mostyn.     By  an  inden- 
ture of  23rd  November,  1826,  Morgan  and  Mostyn  being  paid 
^■f>  they  granted  and  released,  and  the  said  William  Rees  and 
^Ji  his  wife,  by  force  and  virtue  of  the  power  and  authority 
P^n  to  them  by  the  said  deed  poll  of  the  1st  of  July,  1817, 
•Ppointed,  granted,  and  released  unto  the  said  Ann  Phillips,  her 
^^FB  and  assigns,  the  said  hereditaments  comprised  in  the  said 
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indenture  of  the  2nd  Jantmry,  181 5^  to  hold  the  same  unto  t 
Bakl  Ann  Phillips,  her  heirs  and  assigns  for  etet,  subject  to  t 
proviso  or  condition  of  redemption  of  the  said  hereditamei 
and  premises  thereinafter  contained ;  that  is  to  eay,  that  if  t 
Baid  William  Rees  and  Ann  his  wife,  or  either  of  them,  the 
or  either  of  tbefar  heirs,  executors,  or  administrators,  abould  p 
the  said  Ann  Phillips,  her  executons,  admtnistmtors,  or  asrigi 
the  sum  of  1350/.,  with  interest  at  the  rate,  time,  and  mams 
thereinbefore  appointed  for  the  payment  thereof^  the  eaid  Ai 
Phillips,  her  heirs  and  assigns,  should,  at  the  request  and  at  t 
costs  of  the  said  William  Rees  and  Ann  his  wife,  or  one 
them,  their  or  one  of  their  heirs  or  assigns,  reconvey  the  m 
hereditaments  and  premises  with  their  appurtenances,  unto  t 
eaid  William  Bees  and  Ann  his  wife,  to,  for,  and  upon  so 
uses,  and  subject  to  such  power  and  appointment,  and  otl 
powers,  as  were  declared  of  and  conoeming  the  same  by  the  m 
deed  poll  of  1st  July,  1617.  By  an  indenture  of  the  eai 
date,  Rees  and  his  wife  UKHtgaged  to  Hiomae  Prothero  m 
Thomas  Phillips,  which  mortgage  was  soon  afterwards  paid  c 
By  an  indenture  dated  7th  May,  18S2,  Wm.  Bees  and  Ann  1 
wife,  by  force  and  virtue  of  the  powers  and  authorities  to  th< 
given  or  limited  by  the  said  deed  poll  of  let  of  July,  181 
appointed  the  said  hereditaments  to  the  uees,  and  i^ 
the  trusts  thereinafter  declared  of  and  concerning  tlie  sam 
and  it  was  also  witnessed,  that  in  consideration  of  13504  pi 
by  Walker  Gray  to  the  said  Ann  Phillips,  imd  also  in  considi 
ation  of  100/.  paid  by  the  said  Walker  Gray  to  the  aaid  W 
liam  Bees  and  Ann  his  wifo,  making  1450/.,  the  eaid  A 
Phillips  released,  and  the  said  William  Rees  and  Ann  1 
wife  released  and  confirmed,  and  the  said  Thomas  ProAei 
and  Thomas  Phillips  released  unto  said  Walker  Gray,  ] 
heirs  and  assigns,  the  said  hereditaments  comprised  in  the  n 
indenture  of  2nd  January,  1815,  and  also  a  piece  of  land  call 
the  Four  Acres  and  their  appurtenances,  to  lu^d  the  same  ui 
the  said  Walker  Gray,  his  heirs  and  assigns,  to  the  use  of  t 
said  Walker  Gray,  his  heirs  and  assigns,  for  ever,  freed,  a 
absolutely  discharged  of  and  from  the  said  two  several  proviac 
for  redemption  thereof  respectively,  contained  in  the  seve: 
thereinbefore  recited  indentures  of  the  23rd  of  Novemb 
1826,  but  subject  nevertheless  to  the  proviso  for  redempti 
thereinafter  contained;  that  is  to  say,  that  if  the  s^d  WiUii 
Rees  and  Ann  his  wife,  or  either  of  them,  their,  or  eitfe 
of  their  heirs,  executors,  administrators,  or  assigns,  should  p 
unto  the  said  Walker  Gray,  his  executors,  administrator^ 
assigns,  1450/1,  with  interest  for  the  same  at  the  rate  of  5  p 
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cent,  per  annuin^  at  the  time  and  in  the  manner  therein  men- 
tioBed,  then,  and  in  such  case,  and  immediately  after  such 
pijrment  should  be  made  as  aforesaid,  the  said  Walker  Graj, 
his  heirs  and  assigns,  should  and  would,  at  the  request,  codts, 
i&d  charges  of  the  said  William  Bees  and  Ann  his  wife,  their 
hdn,  execntorsy  administrators,  and  assigns,  effectually  convey 
lod  tsiare  the  said  premises  unto  and  to  the  use  of  said  William 
B«e8  and  Ann  bis  wife,  their  heirs  or  assigns,  or  unto  such 
other  person  or  persons,  for  such  intents  and  purposes  as  they 
should  direct,  free  from  incumbrances  to  be  made  or  done  by 
the  6ud  Walker  Gray,  his  heirs,  executors,  administrators,  or 
aangns,  in  the  meantime ;  and  in  the  said  indenture,  it  was  de- 
dired  and  proyided,  that  in  case  default  should  be  made  in  pay- 
ment of  the  BSdd  sum  of  1450/.,  it  should  be  lawful  for  the  said 
Walker  Gray,  his  heii«,  executors,  administrators,  or  assigns,  to 
sell  the  said  premises,  and  out  of  the  money  to  arise  from  such 
Mde,  after  payment  of  the  expenses  of  such  sale,  to  pay  the  said 
Rfflk  of  1450/.,  and  interest,  and  to  pay  the  residue  of  such 
tooney,  if  any,  unto  the  said  William  Rees  and  Ann  his  wife, 
their  heirs,  executors,  administrators,  and  assigns,  or  as  they 
•hoold  direct.  There  was  a  proviso,  that  such  sale  should  not 
be  made  without  notice  to  Rees  and  his  wife,  and  Rees  and  his 
wife  were  to  enjoy  until  default,  &c.  And  by  a  deed  of  the 
Mme  date,  not  set  out  in  the  pleadings,  the  two  outstanding 
tenns  were  assigned  to  trustees  to  attend  the  inheritance  ac- 
cording to  the  uses  and  estates  limited  and  created  by  the  above- 
HM^ntioned  deed  of  7th  May,  1832. 

In  1841  Ann  Rees  died,  and  as  William  Rees  considered 
tiiat,  by  virtue  of  the  deed  of  the  7th  May,  1832,  he  was  enti- 
^  to  the  equity  of  redemption  in  fee,  in  the  year  1845  he 
•old  the  property  to  Thomas  Williams ;  but  doubts  having 
keen  suggested,  whether  the  equity  of  redemption  was  not 
subject  to  the  uses  of  the  original  settlement,  and  the  deeds 
V^9  the  amount  of  the  purchase  money  was  reduced,  and 
*  conveyance  made  by  Rees  to  Williams.  In  1849  William 
^^  died,  leaving  his  eldest  son  William  Rees ;  and  he,  in 
A^pril,  1850,  assigned  all  his  interest  to  Richard  T.  Whitbread 
(the  plamtiff ),  and  Ann  his  wife  (daughter  to  William  Rees, 
Ae  father). 

In  March,  1850,  Whitbread  and  his  wife,  filed  their  *bill 
"S^Qst  the  devisees  and  other  persons  claiming  under  Thomas 
Williams^  praying  a  declaration,  that  the  plaintiffs  were  enti- 
^^  to  redeem  the  mortgages,  and  that  the  defendants  might 
•^unt  for  the  profits  received  by  T.  Williams,  and  those 
^^'^ng  under  him. 
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Mr.  Glasse  and  Mr.  Whitbread  for  the  plaintiff. 

The  deed  of  May,  1832  was  clearly  never  intended  to  alti 
the  devolution  of  the  property.  The  equity  of  redemption  mu 
be  held  subject  to  the  uses  subsisting  previously  to  the  execi 
tion  of  the  mortgages.  Ruscombe  v.  Hare  (a)»  Innes  v.  Jaa 
son.  (b)  The  clause  for  redemption  is  the  only  thing  showin 
an  intention  to  alter  the  state  of  the  property.  Hipkin 
Wilson  (c),  Plowden  v.  Hyde  (rf),  Reeves  v.  Hicks,  {e) 

Mr.  Campbell  and  Mr.  Hawkins  for  the  defendants. 

The  sole  question  here  is,  as  to  the  effect  of  the  deed  < 
1832  ;  and,  to  judge  of  the  intention  of  the  parties,  you  hai 
only  to  look  to  their  acts,  which  speak  for  themselves. 

It  is  said  on  the  other  side  that  there  is  no  recital  in  tl 
deed  of  1832  to  show  an  intention  to  change  the  devolution  < 
the  property ;  but  it  is  quite  unnecessary  that  there  should  I 
any  such  recital.  In  the  case  of  Innes  v.  Jackson^  the  questio 
arose  upon  a  supposed  new  limitation  of  the  wife's  estate,  an 
that  ingredient  makes  an  essential  difference  between  the  case 
I£  the  cases  are  applied,  they  must  be  so  on  the  principle  of  tl 
doctrine  of  resulting  trusts,  on  which  Lord  Redesdale  decided. 

The  cases  referred  to  on  the  other  side,  of  fVood  v.  fVoa 
Hipkin  V.  Wilson,  and  Plowden  v.  Hyde,  have  no  bearing  on  tl 
present. 

Lord  Fauconberge  v.  Fitz  Gerald  {f\  Anson  v.  I^e  {g\  ai 
Bamet  v.  Wilson  (A),  are  analogous  to  the  present.  Chapnu 
v.  Emery  (i)^  Doe  v.  James  {k),  and  Clavering  v.  Clavering{\ 
were  also  referred  to. 

Mr.  Glasse  in  reply.  It  is  necessary  to  follow  the  old  dec 
sions,  and  not  to  discard  their  authority  by  drawing  fancifi 
distinctions.  The  decision  of  Lord  Redesdale  in  Innes  v.  Jackson 
quite  consistent  with  all  the  decisions  on  this  point.  Unless  yc 
can  show  an  intention  from  the  language  used  in  the  deed,  yo 
cannot,  according  to  Innes  v.  Jackson,  change  the  devolution  < 
the  property.  Then  the  third  question  decided  in  Fitz  Gerot 
V.  Fauconberge  (m),  shows  that  there  must  be  some  evidem 
of  intention,  dehors  the  deed,  that  the  devolution  of  the  propert 
would  be  changed.  Then  the  parties  on  the  other  side  g< 
over  Plowden  v.  Hyde,  and  claim  to  be  within  the  principle  < 


(a)  6  Dow.  1. 

(6)  16  Ves.  356. ;  1  Bligh,  104. 

(c)  3  De  G.  &  Sm.  738.,  &  4  Jur. 
1126. 

(d)  16  Jur.  512.  823. ;  2  Sim.  N.S. 
171. 

(e)  2  Sim.  &  S.  403. 


(/)  6  B.  P.  C.  295. 

(g)  4  Sim.  364. 

(h)  2  Y.  &  C,  C.  C.  407. 

(0  Cowper,  278. 

(A)  16  East,  212. 

(/)   2  Vera.  473. 

(m)  Fitz.  207. 
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An^n  V.  Lee  (a\  and  Bamet  v.  fFilson  {b) ;  but  Sir  E.  Sngden 
says  that  the  ease  of  Anson  v.  Lee  is  not  law  (c) ;  and  it  is 
submitted  that  Hiphin  v.  Wilson  and  Ruscombe  v.  Hare  govern 
this  case.     Cholmondeley  v.  Clinton,  (d) 

On  the  whole  there  is  nothing  in  the  deed  of  1832  to  show 
an  intention  to  alter  the  devolution  of  the  property,  and  there- 
fore the  plaintiff  is  entitled  to  have  his  prayer  granted. 

The  Vice-Chancellor  went  through  all  the  deeds,  and, 
iiaving  stated  that  the  earlier  deeds  scrupulously  preserved  the 
limitations  contained  in  the  deed  poll  of  July,  1817,  and  having 
ako  observed  that  the  deeds  of  1832  evidently  proceeded  on 
the  assumption  that  William  Rees  (the  father)  and  his  wife 
were  entitled  to  the  property  in  fee,  delivered  the  following 
judgment: — 

It  is  quite  manifest  that  if  the  husband  and  wife  concur  in 
mortgaging  the  wife's  estate,  whether  it  be  an  estate  by  way 
of  dower,  or  one  in  remainder,  or  otherwise  howsoever,  either 
by  fine,  or  by  the  wife  joining  in  an  appointment,  primd  facie, 
and  in  the  absence  of  any  clear  expression  of  intention  to  the 
contrary,  the  wife  is  considered  as  having  joined  in  mortgaging, 
aimply  for  the  purpose  of  securing   the   mortgagee;    and  the 
limitations  of  the  mortgage  will  not  affect  her  rights.     This 
was  decided  in  Ruscombe  v.  Hare(e),  and  in  Jackson  v.  Innes^f), 
Lord  JEldon  puts  it  upon  the  footing  of  a  resulting  trust  for  the 
wife.     Whether  I  decide  this  case  rightly  or  wrongly,  I  decide 
it  without  the  slightest  intention  of  impeaching  that  doctrine ; 
OQ  the  contrary,  with  the  full  intention  of  adhering  to  it;  but 
it  is  equally  clear,  that  if  there  is  an  intention  to  vary  the  limi- 
tations clearly  indicated,  that  intention  will  be  carried  out,  and 
Ikat  without  a  special  recital  of  intention.     Now  what  interest 
W  Anne  Kees  in  this  estate  under  the  deed  poll  of  1817? 
Merely  this :  a  joint  power  of  appointment  by  deed  with  her 
'^Qsband.    They  might  by  deed  do  what  they  wished  with  the 
^tate,   but  the  only  separate  interest  she  had  was  an  estate 
^  remainder,  expectant  upon  the  husband's  life.     If,  therefore, 
•ne  survived  the   husband,  she  would   then   have   been  only 
Pliant  for  life  in  possession.     But  what  would  be  the  interest 
^J^  the  wife,  created  by  the  limitations  of  the  proviso  for  re- 
demption, in  the  mortgage  of  1832  ?  According  to  the  language 
^  this  limitation,  it  was  a  limitation  of  the  fee  to  the  husband 
•nd  wife  as  joint  tenants.     If,  then,  she   had   survived  the 


(a)  4  Sim.  364. 
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husband,  she  would  have  been  tenant  In  fee,  and  would  have 
had  a  better  estate  under  the  mortgage  deed  of  1832,  than  she 
had  under  the  deed  poll ;  and  she  had  not  less  power  while  she 
and  the  husband  both  lived,  of  joining  in  conveying  the  fee. 
They  could  not  do  it  by  appointment,  but  they  could  by  a  deed 
acknowledged  by  the  wife.  It  is,  therefore,  a  material  in- 
gredient in  this  case,  that  the  limitation  of  the  equity  of  re- 
demption, in  the  deed  poll  of  1832,  so  far  from  diminishing  in 
any  way  the  interest  of  the  wife,  as  it  was  before  the  deed, 
gives  her  a  better  estate,  and  a  greater  interest,  than  she  then 
had.  Another  consideration  to  be  borne  in  mind  is,  that  the 
person  who  is  insisting  upon  this  right,  to  have  a  resulting 
trust  declared  upon  this  limitation  of  the  equity  of  redemption] 
is  the  son,  who  claims,  under  William  Bees,  as  the  person  to 
whom  the  ultimate  limitation  was  given.  He  did  not  join  in 
the  mortgage  for  the  purpose  of  making  a  better  security,  in 
which  case  it  might  be  contended  that  he  had  an  equity ;  bul 
he  was,  under  the  original  deed,  liable  to  have  his  remtunder  ii 
fee  defeated  at  any  moment  by  the  act  of  the  husband  and  wife 
They  have  done  an  act  which  does  in  terms  defeat  it,  am 
what  right  has  he  to  say  there  is  a  resulting  trust?  He  doe 
not  join  in  the  mortgage,  and  was  liable  to  be  defeated,  and  wai 
defeated.  What  equity,  therefore,  has  he  ?  The  same  questioi 
was  raised  in  Anson  v.  Lee  (a),  which  has  always  been  oon 
sidered  as  good  law,  and  would  have  otherwise  been  appeals* 
from,  as  the  property  concerned  was  large.  Now,  it  appears  t. 
me,  that  case,  is  in  principle,  distinctly  applicable  to  the  present 
but  we  have  in  this  case  what  did  not  exist  in  Anson  v.  JLee, — 
a  far  more  clear  indication  of  intention,  that  the  limitation  of  tl- 
uses  should  be  to  the  husband  and  wife.  Not  only  is  tl 
estate  clearly  limited,  but  there  is  also  an  express  statement  i 
the  contemporaneous  deed  of  assignment  of  terras,  that  thee 
uses  had  been  limited  and  created  by  this  deed  of  mortgage 
and  the  terms  are  to  attend  the  inheritance  accordincr  to  tkefl 
uses,  and  this  in  addition  to  the  language  in  the  mortgage  dee 
itself.  If  the  matter  stood  only  upon  these  grounds,  I  shoulc 
say  there  was  a  variation  in  the  limitations.  But  thare  ic 
another  ground ;  on  which  Barnet  v.  Wilson  {b)  was  decided ; 
and  certainly  nothing  can  be  more  marked,  than  the  variation  in 
the  language  of  the  deeds  before  me.  In  thb  case  crery 
mortgage  made  before,  except  that  mortgage  to  Martin,  and 
except  those  two  mortgages  for  terms  where  it  was  by  way  of 
cesser,  every  mortgage  deed,  declares  that  upon  payment  of 
the  mortgage  money,  the  reconveyance  should  be  to  tho  used 

(fl)  4  Sim.  364.  (6)  2  Y.  &  CoU.  407 
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of  the  deed  of  1817.     On  these  grounds,  consistently  with 

tk  cases  referred  to  on  both  sides,  it  appears  to  me  I  must    Whttbread 

detennine,  that  the  equity  of  redemption,  being  reserved  to        smith. 

tbe  husband  and  wife  in  fee,  was  made,  not  only  for  the  purpose      judgment. 

of  making  a  mortgage,  but  also  for  the  purpose  of  appointing 

the  fee. 

Bill  dismissed  with  costs. 

Solicitors,  Curling  §•  Hope ;  and  Wliite  §•  Sons, 


This 


Lords 

HARRISON  V.  THE  CORPORATION  OF  Jfwios. 

SOUTHAMPTON,  (a)  Jl^d'is.'' 

In  1798,  a  mar- 
was  an  appeal  from  a  decision  of  the  Vice-Chancellor  ^^^e  ^as 

SOiGIIlDlSCd  uV 

Stuarty  on  the  25th  February  last.     The  following  is  a  short  Hcence  be- 
sUtement  of  the  facts,  which  will  be  found  more  fully  given  !v  ®1°  ,^',^,  ?•• 

,  *  -^  6  the  lady  (B.) 

HSi  tbe  judgment :  being  a  minor. 

The  suit  was  instituted  for  the  administration  of  the  estate  „^,i5?i'i'L* 

pursuance  oi 

<tf  BLenry  Hartley,  deceased,  and  a  reference  had  been  directed  an  agreement 
to  the  Master  to  enquire  who  was  the  heir-at-law,  and  who  jj  J^ttitut^a 
"were  the  next  of  kin  of  the  testator.     In  this  enquiry  a  claim  ^^it  in  the 

v>.  £cclesia8tic&.1 

iTM  made  by  Sarah  Ann  Boofe  to  be  the  sole  heiress-at-law  court,  for  nuU 
ttd  next  of  kin,  under  the  following  circumstances.     On  the  H^^  ^^  "^V 

fiftflro    OD  th^ 

24th  November,  1798,  Henry  Hftrtley  was  married  by  licence  ground  of  the 
to  Celia  Ann,  the  daughter  of  James  and  Elizabeth  Crowcher,  hg^'fetherac-^ 
in  the  parish  church  of  Portsea.    The  register  of  the  marriage  cording  to  the 
•tited  that  Celia  Ann  was  a  minor,  and  that  they  were  married  {he  2*6*  Geo!*  2. 
**by  licence  with  the  consent  of  her  mother."     In  1801  a  suit  c  33. ;  and  in 
^  instituted  in  the   Consistory   Court   of  Winchester,  by  dcCTee  o*ni»l. 
Mrj,  Hartley  against  Mr.  Hartley  for  nullity  of  marriage,  on  1**^7  ^as  pro- 
tke  ground  that  her  father  was  living  at  the  time  of  the  mar-  june,  1802. 
Age,  and  did  not  give  his  consent  to  it  as  required  by  the  ^^  May,  I802, 
26di  Geo.  2.  c.  33.     That  suit  proceeded,  and  witnesses  were  to  a  daughter: 
ttimined.  proving  that  Mrs.  Hartley  was  a  minor  at  the  time  ?^^'  that  evi- 

-  •  Tii/»i  1  dence  to  show 

Of  the  marriage,  and  that  her  father,  who  was  a  sailor,  was  with  that  the  decree 
hb  ship,  and  absent  from  Portsea  at  the  time  of  the  marriage.  JJ^tical  Courr 
Qa  the  25th  of  June  1802,  sentence  of  nullity  was  pronounced,  was  obtained 
In  Mays  1802,  Mrs.  Hartley  gave  birth  to  Sarah  Ann,  afterwards  collusion  ^nw 
tile  wife  of  W.  Boofe,  the  present  claimant.     To  the  sentence  admissible ; 
of  the  Ecclesiastical  Court  objection  was  made,  that  it  had  been  being^rovcd! 

the  legitimacy 
(a)  Reported  by  G.  S.  Allnutt,  Esq.  wai^^tob? ^^' 

*  2  liahed. 
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Southampton. 
Siaiement, 


^853^  obtained  by  fraud  and  collusion ;  in  evidence  of  which  a  bond 
Habrison  dated  the  26th  November,  1801,  was  produced.  By  this  bond 
THE  Corpora-  ^*  Hartley  secured  the  payment,  to  a  trustee,  of  an  annuity  o 
TioN  OF  100/.  for  the  separate  use  of  his  wife  during  her  life,  **  notwith 
standing  any  sentence  of  nullity  of  marriage  which  may  b 
hereafter  obtained  by  either  of  them,  the  said  Henry  Hartle; 
and  Celia  Ann  his  wife,  in  any  Ecclesiastical  Court,  by  reasoi 
of  minority,  or  upon  any  other  account  whatsoever."  Thcr 
was  also  the  evidence  of  Mrs.  Hartley's  sister,  as  to  the  circun 
stances  under  which  the  bond  was  prepared  and  the  suit  fo 
nullity  instituted.  The  Master  reported  that  the  marriage  wa 
performed  by  licence,  and  without  proper  consent  on  the  part  c 
the  father  or  guardian  of  Celia  Ann  Crowcher,  pursuant  to  th 
Act  of  Parliament ;  and  that  such  alleged  marriage  was,  pui 
suant  to  a  sentence  or  decree  of  the  Consistory  Court  of  th 
Bishop  of  Winchester,  dated  the  25th  June,  1802,  pronounce 
or  declared  to  be  null  and  void.  To  this  report,  Mrs.  Rool 
and  her  husband  excepted  ^^  that  the  Master  ought  not  to  hai 
so  certified,  and  ought  not  to  have  admitted  such  alleged  decree  « 
sentence  as  evidence  against  the  said  W.  Roofe  and  Sarah  Ak 
his  wife,  but  ought  to  have  found  tliat  such  alleged  decree 
sentence  was  obtained  from  the  said  Consistory  Court  by  fra.^ 
and  collusion  between  Henry  Hartley  and  Celia  Ann  Hartl^ 
his  w*ifc,  as  the  parties  to  the  suit  in  which  such  sentence 
decree  is  alleged  to  have  been  made;  and  that  such  all^g 
decree  or  sentence  cannot  be  used,  and  is  not  admissible 
evidence  against  the  said  claimant,  W.  Roofe,  and  Sarah  An 
his  wife." 

Upon  this  exception  coming  on  to  be  heard  before  the  Vice 
Chancellor  Stuart^  his  Honour  disallowed  it,  and  the  present  wu 
an  appeal  from  that  decision. 

Mr.  Daniel  and  Mr.  Cole  appeared  for  the  appellants. 

Mr.  Malins  and  Mr.  Giffard  for  the  plaintiff. 

Mr.  Glasse  and  Mr.  C  T.  Simpson  for  other  parties  claiming 
to  be  next  of  kin. 

Mr.  Freeman  for  a  party  claiming  to  be  heir-at-Iaw. 

The  Solicitor  General,  Mr.  Russell,  and  Mr.  Shebbeare  for 
the  Corporation  of  Southampton. 

Mr.  JT.  W,  Cooper  and  Mr.  C  Marett  for  other  {mrties. 

The  following  cases  and  authorities  were  referred  to:  The 
Duchess  of  Kingston's  case(fl),  Doey.  Price{b)y  Piers  v.  Piers{c)y 
Lord   Bandon  v.  Becker  {d\    Jones  v.  Robinson  {e\   Smith  ^* 


^rgMmemt, 


(a)  20  How.  St.  Tr.  355.;  2  Smith's 
Leading  Cases,  424. 

(b)  1  Man.  &  Uyl  683. 


(c)  2H.L.C.331. 

(d)  3  H.  L.  C.  479. 

(e)  2  rhillim.  285. 


THE  EQUITY  REPORTS.  301 


1853. 

— .^— .i 


Httson  (a),  Johnston  v,  Parker  (5),  Hayes  v.  Watts  (c),  Perry  v. 
Meddowcroft  {d)y  Meddowcroft  v.  IIuguenin(e\  and  4  Geo.  4.      Harrisoh 
c  17.  a  2.,  and  4  Geo.  4.  c.  76.  ,„  CokpoR*- 

.TION  OF 

Lord  Justice  Knight  Bruce.     Iu  this  appeal,  the  ques-      uthamptok. 

tion  for  decision,  as  I  understand,  is  the  legitimacy  or  illegi-       ju^H^. 

timacy  of  the  exceptant,  Mrs.  Roofe,  a  lady  born  in  England  of 

an  English  mother,  who,  at  the  time  of  the  birth,  was  either 

unmarried  or  the  wife  of  Mr.  Hartley  the  testator  in  the  cause, 

also  an  English  person ;  and  whatever  doubts  may,  reasonably  or 

unreasonably,  have  been  suggested  as  to  her  fidelity  before  that 

period,  it  is  clear  upon  the  facts  that  her  daughter,  Mrs.  Roofe, 

must,  for  every  purpose  of  the  present  litigation,  be  taken  to 

have  been  the  lawful  child  of  Mr.  Hartley,  if,  at  the  time  of  her 

birth,  he  was  her  mother's  husband.     I  wish  it,  however,  to  be 

understood,  that  if  the  mere  natural  paternity  were  here  under 

investigation,  which  it  is  not,  there  would,  as  I  apprehend,  be 

no  ground  for  attributing  that  to  any  person  unless  it  was  to  . 

Hartley.    There  is  a  total  absence  of  legal  evidence  that,  before 

the  birth,  Mrs.  Boofe's  mother,  considered  as  Mr.  Hartley's 

Vife,  had  been  unfaithful.     The  point  to  be  determined  then 

Ut  whether,  at  the  time  of  Mrs.  Roofe's  birth,  which  happened 

in  the  month  of  May,  1802,  her  mother,  whose  maiden  surname 

was  Crowcher,  and  who,  on  or  before  that  event  happening, 

bore  or  had   borne,  accurately  or  erroneously,   the   name  of 

Hartley,  and  passed  or  had  passed  as  the  wife  of  the  testator, 

wag  in  truth  that  person's  wife;  a  question  which,  upon  this 

tppeal,   must  certainly,  without   the   slightest   hesitation,    be 

answered  in  the   affirmative,    if  of  the   materials   before   the 

Court,  certain  portions,  consisting  of  two  pieces  of  documentary 

evidence,  ought  to  be  considered  as  of  no  weight  against  the 

ttceptant,  those  two  pieces  of  documentary  evidence  being  a 

sentence  of  the  Consistory  Court  of  the  Bishop  of  Winchester, 

pronounced  in  the  year  1802,  and  a  certain  entry  in  the  parish 

register  of  Portsea  in  Hampshire,  made  in  the  year  1798;  for 

though,  if  those  two  things  were  out  of  the  case,  there  would 

>K)t  be  a  direct  proof  of  the  ceremony  of  marriage  having  taken 

place  between  Mr.   Hartley   and   Miss  Crowcher,    the  other 

testimony  is  sufficient  to  raise  and  to  justify,  to  render  indeed 

miavoidable,  the  inference  and  presumption  that  they  had  been 

lawfidly  married  to  each  other  before  the  birth  of  Mrs.  Roofe, 

^d  were  at  that  time  husband  and  wife. 


(a)  1  Fhillim.  2S7.  (^0  10  Bea.  122. 

{h)  3  Phillim.  39.  (e)  3  Curt.  403. ;  4  Moo.  P.  C.  C. 

(c)  3  PhUiim.  43.  386. 
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,  ^^^'  ,  The  sentence,  then,  and  that  entry  in  the  parish  roister  c 

Habbison  Portsea,  are  all  that  the  respondents  have  to  rel  j  upon.  Tl 
THB  CoBPOBA-  co^^s^deration  of  the  sentence  I  will  postpone,  so  as  to  deal  wit 
TioN  OF  the  case  in  the  first  instance  as  if  the  only  difficulty  in  tl 
Tw^*"^"  exceptant's  way  were  created  by  the  entry  in  the  Portsea  parifi 
register ;  an  entry  of  a  marriage  contended  by  the  responden 
to  show,  and,  I  agree,  showing,  the  ceremony  of  marriage  1 
have  taken  place  between  Mr.  Hartley  and  Miss  Crowcher  i 
a  church,  I  take  it,  the  parish  church  of  Portsea,  on  the  281 
November,  1798,  which  circumstance,  in  this  particular  cas 
excludes  the  possible  presumption  of  another  marriage  ceremoi: 
or  marriage  contract  having  taken  place  between  them  ;  it  n< 
being  alleged  or  probable  that  th^y  were  at  any  time  oat  < 
England.  Is  the  Portsea  marriage,  then,  which  certwily  toe 
place  before  Mrs.  Boofe's  birth,  to  be  considered  as  having  bee 
a  valid  marriage  ?  In  the  first  place  I  assume  this  point  not  1 
be  affected  in  any  manner  by  the  statutes  of  Geo.  4.  mentionc 
during  the  ai^ument,  or  by  any  one  or  more  of  them ;  an  m 
sumption,  by  which,  as  I  conceive,  neither  party  le  damage 
The  register  of  the  marriage  states  it  to  have  been  by  licen« 
and  I  concur  with  the  respondents'  counsel  in  saying  tha^ 
must  accordingly  be  taken  not  to  have  been  by  banns.  H 
lady,  however,  is  said,  and  probably  with  truth,  to  have  beem. 
and  after  the  year  1798  a  minor,  and  though  certainly  she  b 
in  and  after  that  year  a  lawful  father  living,  his  consent  is  eb4 
and  that  of  her  mother  is,  mentioned  in  the  entry.  No  lioexi 
nor  any  bond  or  affidavit  connected  with  the  licence'  has  be^ 
found,  nor  is  there  any  evidence,  direct  or  indirect,  primaryr  < 
secondary,  of  any  licence  except  the  evidence  afforded  by  U 
entry,  and  we  are  accordingly  compelled  to  suppose  one  < 
these  things  to  be  true :  first,  that  there  was  no  licence^  real  o 
fictitious,  honest  or  fraudulent ;  or  secondly,  that  there  was  i 
false  and  fictitious  licence ;  or  thirdly,  that  there  was  a  liceoo< 
obtained  as  upon  an  intended  marriage  of  two  adults,  or  ai 
upon  the  consent  only  of  Miss  Crowcher's  mother;  or  fourthly 
that  there  was  a  licence,  in  the  regular  and  ordinary  forn 
where  the  man  is  an  adult,  and  the  woman  a  minor  having  ^ 
father  living  and  his  consent,  and  accordingly,  that  the  coDsea' 
of  the  mother  was  mentioned  in  the  entry  by  mistake.  As  t4 
the  first,  second,  and  third  of  these  suppositions,  any  one  of  tin 
three,  I  think,  renders  it  necessary  to  believe. in  an  amount <^ 
ignorance  and  folly  or  delinquency  in  Mr.  Hartley,  Mi' 
Crowcher,  and  Mrs.  Crowcher,  the  officer  who  issued  th^ 
licence,  if  there  was  a  licence,  and  the  clergyman  who  per 
formed  the  marriage  ceremony,  or  some  one  or  more  of  tW 
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five  persons^  to6  gross  and  too  improbable  to  be  inferred  from      ,  .^853. 
the  materials  before  us.     There  is  no  pretence  for  suspecting  a      UAnaisoif 
coMpiracy  with  Mr.  Evan  Evans^  the  curate  who  officiated,  or         J'- 
for  imputing  forgery,  or  indeed,  as  I  think,  any  criminal  design        tion  of 
or  wrong  intention  to  any  person  in  or  about  the  marriage ;  SouTHAMPxoit 
nor  can  I  ascribe  to  the  clergyman  incapacity  or   unfitness,        "  ^«»«*' 
which  would   be   ascribable   to  him,  had   he   solemnized  the 
marriage  without  either  banns  or  licence.     The  age  of  Miss 
Crowcher  must  be  taken  to  have  been  known  to  herself  as  well 
as  her  mother,  and  not  concealed  from  Mr.  Hartley.     There 
Appears  not  the  slightest  reason  to  believe  that  Mrs.  Crowcher, 
^Q  her  husband's  lifetime,  passed  as  his  widow,  or  at  any  time 
{)rofe88cd  or  represented  herself  to  be  a  widow  when  she  was 
^ot  so.     The  great  probability  is,  that  her  husband's  existence, 
^od  her  condition  and  circumstances  during  the  whole  period  of 
^be  courtship  and  engagement,  were  notorious  to  all  her  ac*- 
^uaintance  and  neighbours ;  and  although  perhaps  there  would 
xot  be  exceedingly  violent  improbability  in  the  suggestion  that, 
1>y  an  honest  mistake,  if  not  corrected,  the  mother's  consent 
was,  in  the  particular  state  and  circumstances  of  the  family, 
<x>n8idered  by  Mr.  Hartley,  and  herself,  and  her  mother,  as  in- 
cluding, or  equivalent  to,  the  consent  of  the  father,  and  that 
the  matter  was  innocently  stated  to  the  surrogate  in  such  a 
2nanner  as  induced  him  to  imagine  Mrs.  Crowcher  a  widow, 
and  to  issue  the  licence  accordingly,  and  so  the  marriage  was 
aolemnized  without  any  intentional  misconduct  on  the  part  of 
any  person  under  the  licence,  in  that  sense  erroneous,  I  con- 
«der  the  materials  for  such  a  suggestion  too  slender  to  render  it 
admissible. 

There  remains,  then,  but  the  last  of  the  four  suppositions 
which  I  have  stated,  and  that,  I  think  the  correct  and  true  one; 
the  inference  which  I  draw  from  the  known  facts  being,  that 
the  licence  was  of  the  kind  usual  and  regular  when  the  intended 
husband  is  an  adult,  and  the  intended  wife  a  minor  having  a 
iather  alive  and  having  his  consent  to  the  marriage,  and  that 
the  mention  of  the  mother's  name  in  the  entry  was  by  mere 
^nror.  Let  it,  however,  be  supposed  that  the  licence  was  ob- 
tained and  issued  upon  a  representation,  guiltily  or  innocently, 
"oade  to  the  surrogate  and  believed  by  him,  either  that  both 
the  intended  husband  and  the  intended  wife  were  adult,  or  that 
*^  Crowcher  was  at  the  time  a  widow ;  still,  if  in  point  of  fact 
the  marriage  was  with  the  consent  of  Miss  Crowcher's  father, 
^t  would,  I  apprehend,  support  the  marriage,  as  Smith  v. 
^>««i  (a),  and  other  authorities,  show.     Ought  it  then  to  be 

(a)  1  Phillim.  287. 
X  4 
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'u^fffly      taken  that  he  consented  in  fact  ?    And  as  to  this,  whatever  may 

Habrison      have  been  the  nature  of  the  licence^  considered  as  a  genuine 

THE  CoRPo  A-  ^^^"^®»  whatever  the  representation  or  belief  under  which  the 

TioN  OF       surrogate  issued  the  licence,  I  think  it  enough  that  the  father 

JudgmMt^^  is  not  proved  to  have  dissented  ;  enough,  I  say,  in  the  actual  and 

known  circumstances  of  the  case  ;  for  neither  the  courtship  nor 

the  engagement  was  in  any  sense  clandestine  or  kept  secret,  or 

not  open,  or  not  avowed.     He  was  during  the  whole  time  of 

the    courtship  and    engagement    in   the   neighbourhood,   and, 

though  not  living  with  his  wife,  yet  fiequently  a  visitor  at  the 

house  of  his  sister,  Mrs.  Cater,  who  must,  from  the  evidenoCj 

be  taken  to  have  been,  during  the  entire  period  of  the  courtship 

and  engagement,  well  aware  of  what  was  going  on,  inasmuch  ai 

that  lady  during  the  whole  time  was  in  communication  fre< 

quently,  or  occasionally  at  least,  with  Mr,  Hartley,  and  oi 

terms  of  continual  intercourse  and  close  intimacy  with  Mi^ 

Crowcher  and  Mrs.  Crowcher,  whose  residence  was  very  ne^ 

that  of  her  sister-in-law  and  was  the  home  of  Mr.  Crowcher. 

Under  the  circumstances,  it  is  impossible  rationally  to  beli^^ 
that  the  father  did  not,  for  weeks  before  the  marriage,  know   o 
the  engagement.     It  seems  to  have  been  a  good  match  for  -the 
young  woman,  at  least  in  the  ordinary  sense  of  that  expression. 
It  was  one  approved  by  her  mother,  on  whom  the  charge  of  her 
children  had  been  wholly  cast  by  their  father,  and  was  likely  to 
have  been  rather  approved  than  disapproved  by  him.     There  is 
not,  I  repeat,  the  least  reason  to  believe  that  he  ever  expressed 
or  intimated  dissent  or  dissatisfaction ;  and  upon  principle  and 
authority   I  consider  the  just  deduction   and   reasonable  pre- 
sumption from  all  the  true  facts  to  be,  that  it  was  a  lawful  andL 
valid  marriage. 

There  remains  the  question  that  hitherto  I  have  not  touched^ 
whether  the  sentence  of  1802,  pronounced  in  the  Court  of  th^ 
Bishop  of  Winchester,  in  a  suit  of  nullity  of  marriage  instituted^ 
by  the  wife,  as  I  call  her  advisedly,  against  the  husband,  —  a- 
sentence  which,  according  to  her  prayer,  declared  their  marriage 
null,  —  was  obtained  by  collusion  between  them,   whether  the 
sentence  and  whether  the  suit  wRsfabula  non  judicium  ;  and  the 
evidence  convinces  me  of  the  affirmative  of  the  propositioD. 
Laying  little  or  no  stress  upon  the  mere  insuflSciency  of  the 
evidence  before  the  Ecclesiastical  Court  to  warrant  a  sentence 
of  nullity,  although  that  insufficiency  seems  to  me  plaiu  and 
manifest,  I  need  only  say  that,  in  my  judgment,  the  bond  for 
Mrs.  Hartley's  benefit,  given  but  eight  days  before  the  com- 
mencement of  her  suit,  cannot  be  reasonably  viewed  as  not 
intimately  and  closely  connected  with  it ;  and  that  if  the  bond 
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is  not  alone  enough  to  establish  the  collusion^  that  suit,  in  con-         1853. 
junction  with  the  very  great  improbability  that  without  some      Harrison 
8Qch  provision  she  would  have  sued,  and  in  conjunction  with  the         J^- 

'THIS  CJORPORA* 

eyidence  of  Miss  Crowcher's  sister  before  the  Master,  the  grossly       tiok  op 
defective  examination  of  Mrs.  Crowcher  as  a  witness   in   the  So^u^itok. 
Bishop's  Court,  and  the  weak  and  futile  manner  in  which  a  suit  ^"^^ 

80  ill  founded  and  so  liable  to  be  justly  defeated,  was,  within 
three  or  four  years  after  the  marriage,  defended,  appears  to  me 
phdnly  to  conclude  the  point.  And  this  I  say,  without  reckon- 
ing in  the  exceptant's  favour  either  the  fact  that  Mrs.  Hartley's 
father  was  dead  when  the  suit  of  nullity  was  commenced,  or  the 
fact  that  it  was  on  the  day  of  the  date  of  the  sentence  of  nullity, 
namely  the  25th  June,  1802,  that  Mrs.  Boofe  was  baptized  as 
the  daughter  of  Henry  and  Ann  Celia  Hartley,  the  suit  of 
nullity  having  been  begun  by  Mrs.  Hartley  while  she  was 
pregnant  of  her  daughter,  namely  in  December,  1801. 

I  have  not  omitted  to  observe  the  operation  of  an  intention 
to  appeal,  which  is  at  the  end  of  the  sentence.  If  that  is  not 
mere  form,  it  seems  to  me  to  be  what  in  some  of  the  books  is 
atyled,  **  a  double  hatching  of  a  fraud ; "  for  if  the  Winchester 
BQitwas  not  fraudulently  and  collusively  instituted,  no  suit,  in 
my  judgment,  ever  was  so ;  if  it  was  not  fraudulently  and  col- 
losiyely  defended,  none,  I  think,  ever  was  so.  The  husband 
and  wife  played  into  each  other's  hands  with  gross  scandal ;  it 
waa  a  disgraceful  and  scandalous  transaction,  and  the  whole  of 
the  indecent  farce,  sanctioned  by  the  Bishop's  functionary  as  a 
SRive  solemnity,  if  of  any  weight  at  all,  is  adverse  to  the  case  of 
^  respondents. 

The  truth  of  the  assertion  that  Mrs.  Boofe  was  the  lawful 
^ughter  of  Mrs.  Hartley,  and  consequently  in  law,  at  least,  if 
^ot  naturally,  also  the  daughter  of  Mr.  Hartley,  is,  on  the 
^hole,  established  to  my  satisfaction. 

The  proper  order  to  make,  I  think,  must  accordingly  be  to 
discharge  the  order  of  February  last,  to  allow  the  fourth  excep- 
**od,  and,  without  allowing  or  over-ruling  any  one  of  the  other 
^^ceptions,  declare  the  just  and  proper  conclusion  from  the 
^^idencc  before  the  Master  to  be  that  the  exceptant,  Mrs. 
^oofe,  is  the  lawful  daughter  of  Henry  Robinson  Hartley,  the 
^^tator  in  the  cause,  and  with  that  declaration  to  refer  it  back 
^  the  Master  to  review  his  report,  the  exceptant  taking  back 
'H>th  deposits. 

XiOBD  Justice  Turner.  I  have  little  to  add  to  the  rea- 
^xis  that  my  learned  brother  has  assigned  for  the  conclusion  of 
^'^W  at  which  he  has  arrived,  and  in  which  I  fully  concur. 

The  question  that  we  are  called  upon  to  decide  is,  whether 
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the  marriage  of  the  father  and  mother  of  the  appellant,  Mrs. 
Habrisom      Boofe,  was  a  valid  marriage;  for,  if  the  marriage  was  valid, 
.THB  Corpora-  ^^^^  ^  ^^  doubt  Mrs.  Koofe  was  the  lawful  issue  of  that  mar- 
TioM  OF       riage ;    she  must   certainly   upon  the  evidence  before  ua   be 
deemed  to  be  so  in  law,  and  I  see  no  reason  whatever  to  doubt 
that  she  was  so  in  fact.     That  the  marriage  was  solemnized  be* 
tween  the  father  and  mother  of  the  appellant,  Mrs.  Boofe,  in 
the  parish  church  of  Fort  sea,  on  the  24th  of  November,  1798, 
by  a  regularly  ordained  minister  of  the  Church  of  England,  is 
not  disputed,  but  the  validity  of  that  marriage  is  questioned 
upon  the  ground  that  the  mother  of  Mrs.  Boofe  was  at  that 
time  under  the  age  of  twenty-one  years ;  that  the  marriage  was 
by  licence ;  that  the  lady's  father  was  living,  and  did  not  con« 
sent  to  the  marriage ;  and  that,  upon  this  ground,  the  marriage 
was  declared  to  be  null  and  void  by  a  sentence  pronounced  by 
a  Judge  of  the  Consistory  Court  of  the  Bishop  of  Winchester, 
on  the  25th  of  June,  1802,  in  a  suit  instituted  by  the  mother 
against  the  father  for  the  purpose  of  obtaining  that  declaration. 
That  this  sentence,  if  obtained  without  fraud  or  ooUuaion, 
would  decide  the  question  and  establish  the  invalidity  of  the 
marriage  was  not  disputed  on  the  part  of  the  appeUants.     But 
it  was  contended  on  their  part  that  the  sentence  was  obtained 
by  fraud  and  collusion,  and  that  a  sentence  so  obtained  could, 
have  no  validity  or  binding  effect     To  thb  latter  proposition  I^ 
have  not  any  difficulty  in  assenting.     I  think  that  the  proceed- 
ings in  a  court  of  justice  may  be  vitiated  and  rendered  void  b^ 
fraud  and  collusion,  in  the  same  manner  and  to  the  same  extend 
as,  the  most  solemn  acts  and  deeds  of  parties  may  be  so  vii 
and  rendered  void. 

The  first  question,  therefore,  to  be  considered  in  this  case, 
whether,  upon  the  evidence  before  us,  the  suit  for  annulling  tb^ 
marriage  can  be  affected  by  fraud  and  collusion.     This  is 
question  depending  wholly  upon  the  evidence,  and  upon 
-evidence  it  stands  thus :  —  Mrs.  Froggett,  who  was  a  sister 
the  wife,  states,  in  her  examination  before  the  Master,  th( 
facts:  **  I  was  present  when  a  conversation  took  place  betw 
Mr.  and  Mrs.  Hartley  as  to  dissolving  their  marriage.     It  i«r  w^a 
after  James  was  born,  about  the  time  the  frock  was  giv^:i3, 
which  I  take  to  have  been  in  October,  1801.     I  never  s^&^vr 
Hartley  personally  after  the  hat  and  frock  were  ^ven.     I7Jtie 
effect  of  the  conversation  was,  that  she  was  to  marry  agairm.    if 
she  thought  fit,  and  he  too ;  and  he  was  to  allow  her  lOOL    a* 
year ;  nothing  else  particular  was  said ;  he  said  he  would  le<&^^ 
her  all  that  he  was  worth  if  he  died  first.     I  heard  him  say  ^O" 
My  sister  agreed  to  take  this  lOOL  a-year  in  my  presaio^  stfi^ 


Southamptom; 
JudgmguL 
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seemed  very  pleased  to  do  so,  as  she  had  no  home  of  her  own.      ,  ^^^'  , 
Tbej  agreed  that  legal  proceedings  should  be  taken  for  that      Habruon 
purpose.     Mr.  Hartley  himself  proposed  that  my  sister  should  ^^^  corpora- 
htYC  the  lOOi  a-year.     They  both  proposed  that  legal  proceed-  ^   hon  of 
ings  should  be  taken  ;  they  agreed  it  should  be  so.     After  this 
conversation  they  went  to  London  for  this  purpose ;  they  went 
together  to  London ;  they  went  to  London  and  returned  to* 
gether."     That  is  the  evidence  which  is  given  by  Mrs.  Froggett, 
the  sister  of  the  wife,  as  to  the  conversation  which  passed  be- 
tween the  husband  and  the  wife  prior  to  the  institution  of  the 
Buit,  and  not  much  above  a  month  before  it  commenced ;  about 
two  months,  at  most,  before  it  was  commenced. 

Then,  about  ten  days  or  thereabouts  before  the  institution  of 
the  suit,  we  have  in  evidence  before  us  this  instrument, — a  bond 
executed  by  the  husband  to  a  trustee  for  the  wife ;  a  bond  by 
the  husband  in  the  penal  sum  of  900Z.,  reciting,  **  Whereas  the 
above-boonden  Henry  Hartley  and  Celia  Ann  his  wife,  of  their 
mutual  desire  and  at  their  mutual  request,  have  agreed  to  live 
separate  and  apart  from  each  other,  and  the  said  Henry  Hartley 
is  desirous  to  make  a  provision  for  the  maintenance  and  support 
of  the  said  Celia  Ann,  by  allowing  her  the  sum  of  100/.  per 
annum  in  manner  hereinafter  mentioned."     Then  the  bond  is 
Conditioned  to  be  void  on   the   payment  by  Hartley  to  the 
trustee  for  the  wife,  of  an  annuity  of  lOOL  a-year  during  the 
life  of  the  wife,  or  payment  to  the  wife  herself  for  her  separate 
Use  of  that  sum,  and  then  that  sum  is  to  be  paid  ^^  notwith- 
standing any  sentence  of  nullity  of  marriage  which  may  be 
liereafter  obtained  by  either  of  them,  the  said  Henry  Hartley 
«jid  Celia  Ann  his  wife,  in  any  Ecclesiastical  Court,  by  reason 
of  minority,  or  upon  any  other  account  whatsoever." 

Now,  it  is  to  my  mind  perfectly  clear  that,  on  the  face  of  this 
i^ndition,  and  of  this  instrument,  it  cannot  for  one  moment  be 
doubted  that  this  suit  was  instituted  by  agreement  between  the 
bnsband  and  the  wife,  and  that  it  was  the  object  and  the  in- 
^ntion  of  both  of  them  that  it  should  result  in  a  sentence  by 
^hich  their  marriage  should  be  annulled. 

The  parties,  though  appearing  before  the  Ecclesiastical  Court 

in  hostile  characters,  were  both  of  them  in  truth  endeavouring 

"to  obtain  the  same  result,  but  this  was  concealed  from  the  Court. 

Ihe  Court  was  kept  in  ignorance  of  the  intention  of  the  parties 

suid  of  the  arrangements  which  had  been  made  for  effecting 

^hat  intention,  and  its  attention  and  vigilance  was  thus  put  to 

deep.     This  alone  migiit  be  sufficient  to  stamp  the  character 

K>(  these  proceedings.     But  it  was  suggested,  on  the  part  of  the 

respondents,  that,  although  these  parties  may  have  intended 
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,  ^^^'  ,      tbat  there  should  be  a  sentence  annulling  their  marriage,  th< 
Harrison      may  have  been  no  fraud  on  their  part ;   that  thej  might  hf 

THE  Corpora-  ''"^^^  ^^**  *^*®  marriage  was  invalid,  and  may  have  act 
TioN  OF  upon  that  knowledge,  or  may  have  intended  bond  Jide  to  si 
^™^"^*^*  mit  the  question  of  the  validity  or  invalidity  of  the  marriage 
the  judgment  of  the  Court.  I  'think,  however,  that  neither 
thece  suppositions  is  consistent  with  the  evidence  of  Airs,  Fn 
gett ;  and,  independently  of  her  evidence,  the  facts  of  the  case 
not  appear  to  me  to  warrant  either  of  these  suppositions.  T 
recital  of  this  bond  is,  that  the  parties  had  agreed  to  live  se] 
rate,  and  the  bond  is  conditioned  for  the  payment  of  the  annu 
during  the  life  of  the  wife,  notwithstanding  any  sentence 
nullity ;  and  the  bond,  therefore,  as  it  seems  to  me,  conte 
plated  the  case  that  the  marriage  might  not  be  annulled,  a 
shows  that  these  parties  doubted  whether  it  could  be  annul! 
or  not,  it  being  clear  that  that  bond  was  given  in  anticipati 
of  the  suit  being  instituted.  And  in  reference  to  the  part 
having  intended  to  submit  the  question  bond  Jide  to  the  juc 
ment  of  the  Court,  we  can  judge  of  their  intention  only  by  t 
course  they  adopted ;  and  when  we  look  to  the  evidence  in  t 
suit,  —  to  which  I  think  we  are  entitled  to  refer,  not  for  t 
purpose  of  judging  of  its  suflSciency  or  insuflBciency  to  grou 
n  decree,  but  for  the  purpose  of  ascertaining  whether  it  was  t 
intention  of  the  parties  to  put  the  case  fairly  before  the  Court, 
I  think  it  perfectly  clear  that  this  was  not  their  intention.  T 
entries  in  the  Admiralty  books  which  are  in  evidence  before 
prove  that  the  *'  Staunch,"  on  board  which  ship  the  father 
the  wife  was  a  common  sailor,  was  stationed  at  Fortsmoul 
where  the  husband  and  wife  were  living,  during  the  wh< 
period  of  the  courtship ;  but  this  fact  was  not  disclosed  by  t 
evidence  in  the  suit ;  and  the  fact,  of  the  father's  having  be 
alive  at  the  time  of  the  marriage,  is  proved  by  parties  w 
speak  to  their  having  seen  him  at  different  intervals  after  tb 
event,  and  one  of  whom  states  that  the  father  told  him  that 
had  been  on  a  cruise  on  the  coast  of  France,  without  any  me 
tion  of  the  period  either  when  he  went  or  when  he  returned. 
Under  these  circumstances  I  am  fully  satisfied  that  this  se 
tence  of  nullity  was  not  obtained  bond  Jide,  but  was  effect 
by  fraud  and  collusion,  and  cannot  be  received  as  conclusi 
evidence  of  the  invalidity  of  the  marriage. 

It  then  remains  only  to  consider  the  question  upon  the  who 
of  the  evidence  before  us ;  and  in  this  view  of  the  case,  I  thu 
that,  having  regard  to  the  general  rule  which  applies  to  all  cas 
of  presumption,  omnia  rite  acta  prcBsumuntuVy  and  to  the  part 
cular  force  of  that  rule  as  applied  to  cases  of  presumption 
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Wur  of  marriage  and  legitimacy,  and  against  the  commission       ,  ^^^^-  , 
of  any  crime  or  offence,  and  having  regard  also  to  the  cases      Harrison 
which  were  cited  in  the  argument,  we  are  bound,  in  this  case,  to         ^^' 
presume  that  the  father  of  this  lady  was  consenting  to  the       tion  of 
marriage,  and  that  it  was  therefore  valid.  Southampton. 

The  circumstance,  of  the  marriage  being  expressed  upon  the  ^'^ ' 

face  of  the  register  to  be  with  the  consent  of  the  mother,  was 
relied  upon  against  this  presumption ;  but  I  think  it  more  than 
probable  that  the  mother's  consent  was  entered  on  the  register 
in  consequence  of  her  having  been  present  at  the  marriage ;  and, 
at  all  events,  the  fact  of  her  consent  having  been  given,  would 
not,  I  think,  be  sufficient  to  contravene  the  presumption  that 
the  father  was  consenting  also. 

I  fully  concur,  therefore,  in  the  order  that  my  learned  brother 
hsis  mentioned. 

Solicitors,  Watson  Sf  Sons ;   Walker  §•  Harrison  ;   Trinder  §• 
Eyrt ;   Croffff  8f  Jeyes^  and  Sanger. 


Privt 

M^KELLAR  v.  WALLACE  AND  ANOTHER,  (a)  ^^"^^"- 

^   ^  June  16  &  17. 

F^^esent,  The  Right   Honourable  Thomas    Pemberton  Accoantsmay 
Leigh,    Dr.   Lushington,    Sir   John   Patteson,  and  eUher^iT^a 
Sir  Edward  Ryan.  strict  settie- 

f  v^  ment  or  by 

X  HIS  was  an  appeal  from  a  decree  dated  the  22nd  Feb.  1848,  compromise. 

,  where  a  strict 

and  from  an  order  dated  I6th  July,  1849,  respectively  made  on  balance  is 
the  Equity  side  of  the   Supreme  Court  at  Calcutta  in  two  JroS^J^J^^,^  ^ 
suits;  in  the  first  of  which  the  appellant  was  plaintiff  and  the  may  beneces- 
respondents  defendants,  and  in  the  second  of  which  the  re-  ^^chere 
Bpondents  were  plaintiffs  and  the  appellant  defendant.     These  should  be  pro- 
suits  arose  out  of  the  following  circumstances :  —  For  some  time  yXltev^  in- 
previous  and  up  to  the  6th  of  June,  1825,  the  appellant  carried  fonnation  is 
on  the  business  of  a  clothier  and  merchant  tailor  in  Calcutta,  the^nTparty 

(a)  Reported  by  W.  H.  Bennet,  Esq.  IhoulV^com- 

.  ^  manicated  to 

tne  other.  Even  in  an  accoont  so  settled,  if  ultimately  errors  should  appear,  such  an  account  may 
be  opened  by  a  Court  of  Equity. 

^Iierc  (without  production  of  vouchers)  a  gross  sum  is  agreed  upon  to  be  the  balance,  an 
iccooQt  80  settled  will  not  be  opened. 

In  either  case  such  settlements  will  be  vitiated  by  fraud. 

^ere  accounts  of  great  complication  and  difficulty  had  been  arranged  and  settled,  subject  to 
?  reserved  item  of  large  amount,  which  reserved  item,  if  opened,  would  affect  and  disarrange  the 
Items  of  the  general  account  so  settled  and  closed,  and  which  reserved  item  was  subsequently 
*^tled  by  the  delivery  of  a  bill  of  exchange  by  the  debtor  to  the  creditor,  for  a  less  sum  than  the 
**omjt  of  the  item  so  reserved: 

.  Sdd  (reversing  the  decision  of  the  Court  below),  that  such  general  account  and  the  reserved 
Item  were  duly  settled  and  closed ;  and  a  bill  seeking  to  open  such  accounts  was  dismissed. 
.After  a  det*ree  for  reference  to  take  an  account,  the  creditor  did  not  appeal  from  such  decree, 
'^t  proceeded  in  the  Master's  office  to  verify  and  vouch  his  accounts,  but  had  not  completed 
*^<an  at  the  time  of  the  Master's  separate  report,  the  decree,  on  appeal,  being  subsequently 
'Versed  i—  Held,  tiiat  he  ought  to  pay  the  costs  of  such  proceedings  in  the  Master's  office. 
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,  ^^^'  ,      in  partnership  with  one  Gibson,  under  the  style  or  firm  o: 

M^Kkllae     Bobert  Gibson  and  Co.,  upon  an  extensive  scale  and  with  i 

WauLacb      ^^^  It^e  capital  On  the  said  6th  of  June,  Gibson  retired  fton 

AND  Anothbb.  such  business,  and  the  appellant  purchased  his  share  and  intere^ 

Suuemeto,      therein,  and  thereafter  carried  it  on  under  the  same  style  for  hi 

own  use  and  benefit,  until  the  Ist  of  January,  1831,  when  b( 

admitted  one  Leslie  (since  deceased)  and  the  respondent,  Johi 

Wallace,  into  copartnership  with  him  for  the  term  of  twenty^ 

one  years  from  the  1st  of  January  1831,  admitting  them  int< 

one  half  share  of  the  business,  and  selling  to  them  one  half  o 

the  stock-in-trade,  reserving  the  other  half  to  himself,  witt 

power  to  transfer  the  same  to  his  brother,  Thomas  M^Kellar 

At  the  time  of  the  admission  of  Leslie  and  the  respondent, 

Wallace,  into  partnership,  and  of  his  retirement  therefrom,  ii 

November,  1832,  there  were  debts  to  a  very  large  amount  du4 

to  the  apellant  from  the  customers  and  others. 

Subsequently  to  the  admission  of  W.  Leslie  and  the  re< 
spondent,  J.  Wallace,  into  partnership,  but  having  express 
reference  thereto,  a  deed  of  copartnership,  dated  the  29tl 
May,  1832,  and  made  between  appellant  of  the  first  part 
W.  Leslie  of  the  second  part,  and  the  respondent,  J.  Wallace, 
of  ^the  third  part,  was  duly  executed ;  whereby  it  was  agreec 
that  the  said  trade  should  be  carried  on  in  the  joint  names  oj 
the  parties  thereto  for  their  mutual  benefit,  in  the  proportions 
hereinbefoi*e  mentioned,  under  the  style  or  firm  of  Gibeonj 
M^Kellar,  and  Co.;  and  whereby  it  was  further  agreed  that  it 
should  be  lawful  for  the  appellant,  at  any  time  during  the  said 
copartnership  term,  to  sell,  assign,  and  dispose  of  his  share  and 
interest  therein  to  his  brother,  Thomas  M^Kellar;  and  that, 
upon  the  admission  of  the  said  Thomas  M^Kellar,  he  should  be 
considered  as  the  head  member  or  partner  of  the  said  firm; 
and  whereby  it  was  further  agreed  that  the  said  firm  of  Gibson, 
M^Kellar,  and  Co.,  should  collect  the  debts  due  to  the  appellant 
from  the  customers  of  R.  Gibson  and  Co.,  and  others,  and  as  a 
remuneration  for  so  doing,  should  have  the  use  of  such  moniesj 
when  collected,  up  to  the  end  of  the  current  year  in  which  the 
same  should  be  collected,  free  of  interest,  and  thereafter  at  an 
interest  of  eight  per  cent,  per  annum,  and  that  the  money  to  be 
collected  from  customers  of  the  firm  of  B.  Gibson  and  Co.  who 
were  also  customers  of  the  firm  of  Gibson,  M^Kellar,  and  Ca, 
should  be  first  applied  in  payment  of  the  debts  due  to  the  firm 
of  K.  Gibson  and  Co.,  until  such  debts  should  be  satisfied  ;  and 
whereby  it  was  further  agreed  that,  in  the  event  of  the  ap- 
pelant disposing  of  his  share  and  interest  in  the  said  copart- 
nership  trade,  and  proceeding  to  England,  the  appellant  ahonU 
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be  the  agent  of  the  said  firm  of  Gibson,  M'Kellar,  and  Co,  in      .  ^^^^'  , 
Europe,  and  that  all  sums  of  money  remitted  to  any  agent  or     M'Kbluoi 
other  person  by  the  partners  of  the  said  firm  for  the  payment      wa^cb 
of  goods,  &c ,  on  account  of  the  said  joint  trade,  should  be  re*  axd  Anotueb. 
mitted  through  the  agency  of  the  appellant,  and  that  W,  Leslie      SuuemenL 
and  the  respondent,  J.  Wallace,  in  the  event  of  the  appellant 
proeeeding  to  England,  would  render  to  him  half-yearly  accounts 
of  his  private  accounts  with  them,  and  at  the  end  of  every 
year,  when  a  general   account  of  the  stock,  &c.,  should  be 
made,  render  to  the  appellant  a  summary  account  or  balance 
sheet  thereof  signed  by  them. 

The  business  of  the  firm  of  Gibson,  M^Kellar,  and  Co.  was 
carried  on  by  the  appellant,  and  W.  Leslie,  and  the  respondent, 
J.Wallace,  in  copartnership,  till  the  17th  of  November,  1832; 
when  the  appellant  transferred  his  half  share  to  his  brother^ 
Thomas  M^Kellar,  and  from  that  time  the  appellant  altogether 
ceased  to  carry  on  the  business,  and  thenceforward  T.  M^Kellar, 
and  W.  Leslie,  and  the  respondent,  J.  Wallace,  carried  on  the 
same  in  copartnership,  under  the  style  or  firm  of  Gibson, 
M^Kellar,  and  Co.,  until  the  death  of  T.  M'Kellar ;  and  after 
his  death  it  was  carried  on  by  W.  Leslie  and  the  respondent, 
J.  Wallace,  in  copartnership,  under  the  firm  of  Gibson  and  Ca, 
until  the  death  of  W.  Leslie. 

The  firm  of  D.  M'Kellar  and  Son,  of  Old  Burlington  Street^ 
London,  clothiers  and  tailors,  had  supplied  and  shipped  all  the 
goods  and  other  merchandise  from  England  required  by  the 
firm  of  R.  Gibson  and  Co.  for  eight  or  nine  years  previous  to 
W.  Leslie  and  the  respondent,  J.  Wallace,  being  admitted  as 
partners  with  the  appellant ;  and  at  the  date  of  the  power  of 
Attorney  after  mentioned,  and  for  some  time  previously,  the 
firm  of  D.  M'Kellar  and  Son  were  in  correspondence  with  and 
had  supplied  and  shipped  large  quantities  of  goods  to  the  firm 
of  Gibson,  M'Eellar,  and  Co. 

The  firm  of  Gibson,  M'Kellar,  and  Co.,  by  a  power  of 
attorney  under  seal,  dated  the  22nd  day  of  January,  1833, 
without  the  consent  or  knowledge  of  the  appellant,  constituted 
Andrew  Duncan  M'Kellar  (the  brother  of  the  appellant,  and  a 
oiember  of  the  firm  of  D.  M^Kellar  and  Son)  and  also  the 
appellant,  their  joint  and  several  attornies  and  attorney  in 
^^1^  Britain,  to  get  in  all  debts  and  sums  of  money  due,  or 
^hich  might  become  due,  to  the  firm  of  Gibson,  M'Kellar,  and 
Co.  from  persons  resident  at  any  time  there,  which  power  of 
attorney  was  sent  by  Gibson,  M'Kellar,  and  Co.,  at  the  end  of 
January,  1833,  to  Andrew  Duncan  M*Kellar. 

From  the  year  1833  to  the  month  of  April,  1838,  various 
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t  ^^^'  .      bills  of  exchange,  promissory  notes,  and  accounts  for  or  in 
M^Kelulr     respect   of   debts    due   and   owing   to   the   firms   of    Gibson, 
Waixacb      M*Kellar,  and  Co.  and  Gibson  and  Co.  respectively  by  their 
AND  Another.  Customers  were  sent  by  those  firms  respectively  to  England  for 
StatemeMt      realisation  to  the  appellant  and  also  to  his  brother  Andrew 
Duncan   M^Kellar;    but  Andrew  Duncan  M'Kellar  was  the 
only  person  who  acted  under  the  power  of  attorney,  except  in 
two  instances  of  two  small  debts  owing  to  Gibson,  M'Kellar 
and  Co.,  which  were  got  in  by  the  appellant  and  handed  over 
by  him  to  Andrew  Duncan  M^Kellar,  as  such  acting  attorney 
or  agent,  and  who  collected  and  realised  certain  of  the  said  bills 
of  exchange  and  promissory  notes,  and  also  the  amounts  or 
parts  of  the  amounts  of  certain  of  the  accounts  of  debts,  and 
accounted   for  what  he   so   received   to   the  firm  of  Gibson,. 
M'Kellar,  and  Co.,  in  the  consignment  accounts  of  the  firm 
of  D.  M*Kellar  and  Son  with  the  firm  of  Gibson,  M'Kellar, 
and  Co.     The  appellant  was  appointed  by  the  deed  of  partner- 
ship the'  agent  in  England  of  the  firm  of  Gibson,  M'Kellar,' 
and  Co.,  for  the  purpose  of  selecting  or  assisting  in  selecting  for 
Gibson,  M^Kellar,  and  Co.  the  goods  and  merchandise  from 
England  which  they  might  from  time  to  time  require  for  the 
purposes  of  their  trade ;  but  shortly  after  the  arrival  of  the 
appellant  in  England,  the  firm  of  Gibson,  M'Kellar,  and  Ca 
gave  instructions  in  writing  to  the  appellant  to  hand  over  to 
the   firm   of  D.  M^Kellar  and  Son  the  indents  or  orders   for 
goods  and  other  merchandise  which  they  from  time  to  time 
should  inclose  to  him,  in  order  that  the  firm  of  D.  M'Kellar 
and    Son   might  supply  the  goods   and   merchandise   thereby 
ordered ;  and,  in  pursuance  of  such  instructions,  from  that  time 
all    the   goods  and    merchandise   specified   in   the   indents  or 
orders  of  the  successive  firms  of  Gibson,  M'Kellar,  and  Ca 
and  Gibson  and  Co.,  with  the  exception  only  of  some  of  com* 
paratively  trifling  amount,  were  supplied  from  and  shipped  by 
the  firm  of  D.  M^Kellar  and  Son  through  the  appellant  as  such 
agent,  who  merely  assisted  in  selecting  such  goods  and  mei^ 
chandise,  and  paid  for  the  same  as  agent  under  the  before- 
mentioned  piirtnership  deed,  and  charged  the  firms  of  Gibson, 
M'Kellar,  and  Co.  and  Gibson  and  Co.  a  commission  at  the 
rate  of  five  per  cent,  for  acting  as  agent  in  selecting  and  in 
advancing  the  money  to  pay  for  the  goods  and  merchandise  so 
supplied  to  them,  in  respect  of  which  the  appellant,  from  the 
latter  end  of  the  year  1832  to  January,  1839,  at  various  times, 
advanced  out  of  his  own  monies,  for  those  firms  divers  sums  oF 
money  to  a  great  amount  in  the  whole,  without  settling  any 
account  with  them  till  the  latter  end  of  the  year  1838. 
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The  members  for  the  time  being  of  the  firm  of  Gibson,      ^  ^^^'  , 
M'Eellar,  and  Co.,  from  time  to  time  after  the  appellant  re-     M*Kellae 
tired  from  the  partnership,  collected,  under  the  power  of  the      Wallace 
partnership  deed,  divers  sums  of  money  to  a  large  amount  on  ami>  Another. 
behalf  of  the  appellant,  in  respect  of  debts  owing  to  him  by  the      Statement. 
customers  of  the  firm  of  Robert  Gibson  and  Co. ;  but  Thomas 
M'Eellar,  W.  Leslie,  and  the  respondent,  J.  Wallace,  after  the 
death  of  Thomas  M'Kellar,  were  stated  to  have  neglected  to 
collect  a  large  portion  of  the  debts  so  due  to  the  appellant, 
which,  in  consequence  of  such  neglect,  were  lost. 

The  appellant,  in  November,  1837,  executed  a  power  of 
attorney,  appointing  a  Mr.  Greenaway,  of  the  firm  of  Ounter* 
Greenaway,  and  Ca,  of  Calcutta,  his  attorney  and  agent  to 
reooyer  and  receive  from  the  firm  of  Gibson,  M^Eellar,  and 
Co.  all  debts  which  then  or  should  thereafter  be  due  to  the 
appelhmt,  not  only  on  account  of  the  firms  of  Bobert  Gibson 
and  Co.,  and  Gibson,  M'Kellar,  and  Co.,  in  which  he  had  been 
t  partner,  but  also  for  the  monies  due  to  him  from  the  firm  of 
Gibaon,  M'Kellar,  and  Co.,  for  the  goods  and  merchandise  as 
«»¥plied  by  the  firm  of  D.  M^Kellar  and  Son,  and  paid  for  by 
the  appellant,  as  such  agent,  as  before  mentioned ;  and  at  the 
ttme  time  the  appellant  empowered  W.  Greenaway  to  make 
out  and  finally  settle  all  accounts  between  the  appellant  and 
the  jBrm  of  Gibson,  M'Kellar,  and  Co. 

This  power  of   attorney  was  received   by   Greenaway  in 

Febmaiy,  1838,  but  previously  to  its  receipt,  and  on  the  26th 

of  Jaauary,  1838,  Thomas  M'Kellar  died,  Imving  nyade  his  will 

■^  appointed  William  Greenaway  his  executor,  who  proved 

^  wiU;  and,  shortly  after  the  death  of  Thomas  M'Kellar, 

his  share  in  the  business  of  Gibson,  M^Kellar,  and  Co.  was,  by 

^^ed,  duly  assigned  to  W.  Leslie  and  the  respondent,  J.  Wallace, 

oy  Greenaway  as  such  executor ;  and  by  such  deed  W.  Leslie 

•^d  J.  Wallace  took  upon  themselves  the  payment  of  all  the 

P^itnership  debts  and  liabilities,  to  which  Thomas  M'Kellar 

^^  liable  jointly  with  them,  as  a  member  of  the  firm  of  Gibson, 

^*£ellar,  and  Co.,  at  his  deaths 

In  the  beginning  of  the  year  1838,  Greenaway,  as  the 
appellant's  agent  at  Calcutta,  rendered  to  Gibson  and  Co.  the 
appellant's  account  current  between  him  and  Gibson,  M'Kellar, 
^d  Co.  of  all  their  dealings  and  transactions  in  business 
^^ether  then  remaining  unadjusted,  (other  than  those  which 
'elated  to  the  collecting  of  and  accounting  for  the  before- 
^'^'^^tioned  outstanding  debts  due  to  the  appellant),  from  the 
^onth  of  June,  1832,  to  the  31st  of  January,  1838.  This 
^Qcount  current,  at  the  time  it  was  so  rendered  by  Greenaway, 

ixj. — ^VOL.  I.  Y 
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.  ^^^^'  ,     was  objected  to  by  the  firm  of  Gibson,  M*Kellar,  and  Co., 
M*Kellar     whereupon  Greenawaj,  as  the  agent  of  the  appellant,  requested 

Wallace      ^'  l^®®^^®  *"^d  ^^^  respondent,  J,  Wallace,  to  make  out  and 
AND  Anotheb.  render  to  him,  as  such  agent,  the  accounts  in  the  manner  which 

Stattment,      they  Were  willing  to  admit  the  same*     They  agreed  to  do  so ; 
and,  accordingly,  Gibson  and  Ca,  previously  to  the  13th  of 
September  1838,  made  out  and  rendered  their  account  current 
up  to  the  3l8t  of  January,  1838,  to  W.  Greenaway,  as  the 
appellant's  agent ;  and  by  such  account  they  admitted  a  balance 
of  Company^ z  rupees  491,695,  14  annas,  and  3  pie,  to  be  due 
from  Gibson,  M'Kellar,  and  Co.,  to  the  appellant,  on  the  Slst 
of  January,   1838.     The  difference  in   amount   between  thr 
accounts  as  rendered  by  Greenaway  and  by  Gibson  and  Co 
respectively,  was  a  sum  of  3757/.   15«.   l|(iL,  but  tliere  wa: 
no  difference  whatever  in  such  accounts  as  to  the  respectivi 
amounts  of  the  sum  total  charged  against  Gibson,  M^Keliar 
and  Co.  for  the  price  of  each  shipment  of  goods.     In  the  firei 
account,  discount  at  the  rate  of  2^  per  cent,  up  to  the  30th 
of  June,  1836,  upon  the  respective  amounts  of  the  sums  total 
charged,  was  allowed  to  Gibson,  M^Kellar,  and  Co.,  and  from 
that  time  to  the  close  of  the  account  no  discount  was  allowed ; 
and  a  commission  of  5  per  cent  was  charged  upon  the  req>ectiv< 
amounts  of  all  the  sums  total  so  charged.     In  the  aocoun* 
(No.   2.)  Gibson  and  Co.  claimed  to  have  certain  discount 
allowed  upon  amounts  total  charged  against  Gibson,  M'KdIar 
and  Co.  for  the  price  of  certain  shipments  of  g€k>d8,  and  foi 
commission    charged    only    upon   the    sums   total    after   first 
deducting  this  discount,  and  the  difference  of  interest  conse- 
quent upon  these  differences.     Such  diums  represented  all  thei' 
objections  to  the  first-mentioned  account. 

In  consequence  of  these  claims  on  the  part  of  W.  Leslie,  am 
the  respondent,  J.  Wallace,  considerable  negotiations  and  dis- 
cussions took  place  before  the  month  of  September,  1838,  as  in 
their  settlement ;    and  at  length  it  was,  in  September,  1838, 
finally  arranged  and  agreed  between  Greenaway  as  appellant^ 
agent,  and  Gibson  and  Co.,  that  the  firm  should  pay  tiie  appd— 
lant  the  sum  of  Company's  rupees  91,695, 14  annas,  and  3  pu 
in  cash ;  and  give  a  bond  for  Company's  rupees  4  lacs,  payabl^v 
quarterly,  by  instalments  of  25,000  rupees,  cmd  that  tlte  diqmtet^^ 
item  of  3757 L  I5s.  1|</.  should  stand  over  for  Juture  incest^ 
tion.  Accordingly,  Gibson  and  Co.  paid  appellant's  agent  Coi 
pany*s  rupees  91,6^5,  14  annas,  and  3  pie,  and,  on  the 
September,  1838,  Wm.  Leslie,  and  the  respondent,  J.  Wallac^^ 
gave  their  bond  dated  the  24th  September,  1838,  for  four  lac0 
of  rupees,  payable  by  instalments  to  the  appellant;  which  homd 
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recited  that  Leslie  and  Wallace  had  examined  and  investigated 
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the  several  accounts  rendered  on  behalf  of  the  appellant,  up  to     B1*Kkllar 
the  31st  January,  1838  ;  and  that  the  apjiellant,  having  agreed      -waiLack 
to  give  time  for  payment,  pursuant  to  the  conditions  of  the  bond,  and  Anotheb, 
Leslie  and  Wallace  had  admitted  the  sum  of  CJompany's  rupees      Sutiement, 
491,695,  14  annas,  and  3  pie,  to  have  been   due  by  Gibson, 
M^Kellar  and  Co.,  to  the  appellant  on  the  31st  January,  1838, 
hut  liad  refused  to  admit  the  further  sum  of  3757/.  15«.  l|rf. 
daimed  as  due  to  the  appellant^  until  satisfied  on  further  investiga^ 
tm  and  examination. 

In  May,  1839,  W.  Leslie  came  to  England,  bringing  with 
Um  a  power  of  attorney  from  his  copartner,  Wallace,  expressly 
authorising  and  empowering  him  to  settle  the  differences  be- 
tween the  firm  of  Gibson  and  Co.  and  the  appellant,  as  to  the 
dispnted  item  of  3757/.  15*.  l|rf.,  and  such  differences  were 
accordingly  finally  closed  and  settled,  by  Leslie  giving  to  the 
•ppelknt,  in  England,  on  the  31st  of  August,  1839,  a  bill  of 
exchange,  bearing  date  the  3l6t  of  August,  1839,  drawn  by  the 
BppeUant  upon  and  accepted  by  William  Leslie,  in  the  name  of 
the  firm  of  Gibson  and  Co.,  payable  eighteen  months  after  date, 
^  Company's  rupees  30,744  and  4  annas. ' 

This  bill   of  exchange  was,    shortly  after  its  acceptance, 

'orwarded  to  the  appellant's  agent,  Greenaway,  in  Calcutta; 

•*id,not  bebg  paid  at  maturity,  on  the  14th  of  March,  1841, 

^be  appellant  comimenced  an  action  on  the  Plea  side  of  the 

Sopreme  Court  at  Calcutta,  against  Leslie  and  Wallace,  to 

'^^cover  the  amount  due  thereon,  and  obtained  a  verdict  in  such 

^tion  for  the  amount  of  such  bill  and  interest. 

W.  Leslie  died  on  the  11th  of  June,  1841,  having  appointed 
^Q  respondents  his  executors. 

On  the  dOth  of  September,  1841,  the  appellant  filed  his  bill 

^r  complaint  on  the  Equity  side  of  the  Supreme  Court,  against 

^^Q  respondents  as  defendants  thereto,  stating  some  of  the  facts 

^^^orementioned,  and  praying  for  an  account  of  all  monies  which 

•^liMnaa  M*Kellar,  W.  Leslie,  and  J.  Wallace   had   received 

^^  respect  of  the  debts,  &c.,  or  due  to  the  appellant,  aj  such 

^••^wfcr  of  the  firm  of  Robert  Gibson  and  Co,,  and  of  the  debts 

^hich  be  had  purchased  from  G.  T.  Gibson,  and  of  all  monies 

^lifch  T.  M*Kellar,  W.  Leslie,  and  J.  Wallace   had  received 

*^om  the  customers  of  Gibson,  M^Kellar  and  Co.,  and  which, 

According  to  the  terms  of  the  deed  of  copartnership,  had  been  or 

^^ght  to  have  been  applied  towards  payment  of  the  debts  due  to 

^e  appellant,  or  placed  to  the  credit  of  the  appellant;  and  for 

Payment  of  the  balance  to  him,  the  appellant. 

T  2 
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I — ^^         On  the  23rd  of  February,  1842,  the  respondents  put  in 
M*Kbllab     joint  and  several  answers ;   admitting  the  receipt  of  sun 
Wallace      money  on  the  above  accounts,  but  denying  that  any  debts 
AND  Anothbb.  become  irrecoverable  and  lost  to  the  appellant  by  reason  of 

otatemenL       ^^_i     t,  .     .  .,.11  .         , 

neglect  or  omission  as  in  bill  mentioned. 

The  appellant  replied ;  and  the  cause  being  at  issue,  int< 
gations  were  filed,  and  witnesses  examined  on  behalf  of 
appellant  and  the  respondents  in  such  suit  respectively. 

On  the  Ist  March,  1843,  the  respondents  filed  a  bill,  in 
nature  of  a  cross  bill ;  which,  in  effect,  prayed  that  all  the  1 
accounts  between  the  several  parties  might  be  opened  up 
readjusted;  for  an  injunction  to  restrain  the  appellant  i 
receiving  any  more  of  the  debts  due  to  him ;  and  that  the 
of  exchange  for  rupees  30,744,  on  which  judgment  had  I 
recovered,  might  be  delivered  up  to  be  cancelled. 

The  appellant  answered  at  great  length,  stating  many  ml 
circumstances  as  to  the  account,  and  relying  on  the  fact,  tha 
the  accounts  last  alluded  to,  had  been  finally  settled  and  adju 
by  the  execution  of  the  bond,  and  the  giving  the  bill  of  exchf 
before  mentioned. 

The  two  causes  were  heard  together,  and  were  also  rebef 
and  by  a  decree  or  order  of  the  22nd  February,  1848,  the  Ma 
was  directed  to  take  an  account  of  all  the  dealings  and  in 
actions  between  the  parties  in  the  two  suits ;  and  if  he  shi 
find  any  settled  account,  then  to  take  the  account  on  the  f 
ing  of  such  settled  account,  with  liberty  to  surcharge 
falsify. 

On  the  3rd  April,  1848,  the  Master  made  a  separate  rep 
whereby  he  found  that  the  accounts  between  the  part 
and  the  reserved  item  of  3757/.  I5s.  l|rf.,  were  not,  nor 
either  of  them,  settled,  but  open  and  unsettled.  Two  except! 
were  taken  by  the  appellant,  to  the  efiect,  ^sty  that  the  Mai 
ought  to  have  found  that  the  accounts  up  to  the  3l8t  Januf 
1838,  had  been  settled  by  the  bond ;  and  that  the  reser 
item  o{ 37571  I5s.  l|c/.>  had  been  settled  and  closed  by  the  c 
bill  of  exchange. 

On  the  16th  July,  1848,  the  Court  overruled  these  exc 
tions,  and  confirmed  the  Master's  report. 

The  Court  gave  out  a  written  judgment,  containing  tl 
reasons ;  and  a  copy  of  it  formed  part  of  the  printed  proceeds 
before  the  Judicial  Committee  and  was  referred  to  and  cc 
mented  upon  during  the  arguments. 

It  appeared  that  the  appellant,  instead  of  appealing  agai 
the  decree,  directing  the  reference,  had  gone  in  before  the  liibst 
and  proceeded  to  a  certain  extent  in  verifying  and  vouching 


THE  EQUITY  REPORTS. 


317 


1853. 


M'Kellar 


accoant ;  bat  had  not  completed  this  proceeding  at  the  time  the 
Master  had  made  his  separate  report  before  mentioned. 

The  appellant  appealed  from  the*  original  decree  of  the  22  nd  ^^ 

Februarj,  1848,  directing  the  reference,  and  against  the  order  and  Anotheb. 
of  the  16th  July,  1849,  overruling  his  exceptions,  and  confirm-      Statement 
ing  the  Master's  report. 

Mr.  Lofhu  fVigram,  Q.  C,  and  Mr.  W,  A,  Collins,  in  support      Argument. 
of  the  appeal,  contended  that  this  was  a  clear  case  of  a  settled 
tocount,  and  that  the  reservation  of  the  item  for  3757/.  15^.  l^d.y 
although  the  investigation  of  that  item,  if  it  had  been  found  to 
have  been  incorrectly  made   up,  might  have  disarranged  the 
items  in  the  prior  accounts  up  to  the  3l8t  January,  1838,  was 
also  finally  settled  by  the  giving  of  the  acceptance  to  the  bill  of 
exchange;    that  no  case  of  fraud  had  been  established;    and 
that  the  decree,  directing  the  reference,  and  the  order,  over- 
I'uIiDg  the  exceptions,  should  never  have  been  pronounced ;  that 
^here  parties  to  an  account  were  not  in  fiduciary  situations  to- 
vv-ards  each  other,  but  at  arm's  length,  the  rule  as  to  trusts  did 
'Jot  apply. 

In  the  course  of  the  argument,  one  of  their  Lordships,  (  71 
^^mbertan  Leigh),  asked  whether  the  proceedings  taken  by  the 
appellant  in  the  Master's  office  were  not  in  his  own  wrong? 
'^xid  therefore  whether,  at  all  events,  the  appellant  ought  not  to 
P^  J  the  costs  of  such  proceedings  ? 

Mr.  L,  Wigram.  No.  Because  the  error  was  the  error  of 
^«  Court;  and  he  stated  that  the  practice  in  the  House  of  Lords 
^"■M,  that  where  the  decree  of  a  Court  below  was  not  affirmed, 
^^t  subsequent  proceedings  had  been  taken  in  consequence  of 
ftOch  improper  decree,  the  costs  of  such  subsequent  proceedings 
^v-^re  equally  given  to  the  successful  appellant 

Mr.  Rolt  Q.C.  and  Mr.  T,  F.  Leith,  for  the  respondents,  urged 

^Hat  the  accounts  were  not  settled  or  closed  by  the  transactions 

^^Viich  had  taken  place ;  that  all  those  claims  made  by  Gibson, 

^4*Kellar  and  Co.,  in  respect  of  the  account  (No.  2.),  for  dis- 

^^oimts,  overcharges  in  respect  of  the  shipments  before  stated, 

^^d  commissions,   differences  of  interest,  &c  &c.,  and  which 

^OTmed  their  objections  to  that  account,  had  not  been  gone 

^^to  or  settled ;  and  that  in  this  case  it  could  not  be  said  that 

^lie  parties  were  at  arm's  length,  inasmuch  as  one  of  them  (the 

'"respondents)  were  wholly  in  the  dark  as  to  the  particulars  of  these 

^iacounts,  overcharges,  &c.  &c,  as  they  never  had  the  vouchers, 

^ut  only  invoices   and    rough   statements,  upon    which    the 

Sieged  settlement  of  the  account  up  to  the  31st  January,  1838, 

^asfonnded ;  that  thevery  factof  the  itemforthe  3757/.  15*.  1  Jrf. 

^viog  been  reserved,  and  which  manifestly,  if  wrong,  would 
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,  ^^^^'  ,      disarrange  the  items  of  the  priw  acoount,  was  of  itself  a  suflS- 

M'Kelulb     cient  indication  that  such  accounts  could  not  have  been  con- 

Wau.ace      sidered  to  have  been  formallj settled;  and  that  in  such  a  state  of 

AKD  Anotusb.  circumstances  it  was  not  necessary^  to  prove  legal  fraud  to  have 

ArguminL      guch  accounts  Opened. 

Among  the  cases  cited  and  relied  upon  were,  Montesquieu  v. 
Sandys  (a),  Gibson  v.  Jeyes  (i),  Anderson  v.  MaUby  {c\  Wood 
V.  Doumes  (cf),  Walmsley  v.  Booth  {e),  and  Allfrey  v.  Allfrey  {Jy 


Jhdffment 


On  the  17th  June,  the  judgment  of  the  Judicial  Committee 
was  pronounced  by, 

The  Bight  Hon.  T.  Pemberton  Leiqh.  He  said  that 
during  the  progress  of  the  appeal,  their  Lordships  had  had  an 
opportunity  of  looking  very  carefully  through  the  whole  of  the 
papers,  and,  after  the  extremely  clear  and  able  manner  in  which 
the  case  had  been  argued  at  the  bar,  their  Lordships  felt  them- 
selves in  a  situation  to  dispose  of  it  at  once,  without  putting  the 
parties  to  further  delay. 

The  law,  in  cases  of  this  sort,  was  perfectly  clear.  Parties 
having  accounts  between  them,  may  meet  and  agree  to  settle 
those  accounts  by  the  ascertainment  of  the  exact  balance;  and  if 
they  mean  to  ascertain  the  exact  balance,  it  may  be  necessary 
for  that  purpose,  and  probably  it  was  necessary  in  most  cases^ 
that  vouchers  should  be  produced,  and  that  all  the  information 
possessed  on  one  side  and  the  other,  should  be  furnished  in 
the  settlement  of  that  account ;  and  if  it  afterwards  turn  out 
that  there  were  errors  in  that  account,  it  is  a  sufficient  ground 
for  opening  such  account,  and  setting  it  right  in  a  Court  of 
Equity.  If,  on  the  other  hand,  persons  meet  and  agree  not  to 
ascertain  the  exact  balance,  but  agree  to  take  a  gross  sum 
the  balance,  a  sum  which  one  is  willing  to  pay,  and  the  other  ii 
content  to  receive,  as  the  result  of  those  accounts,  in  a  case  oi 
that  sort,  it  is  obvious  that  the  production  of  vouchers  b  entirel 
unnecessary,  and  errors  in  the  account  are  entirely  out  of 
question ;  for  the  very  object  of  the  parties  is  to  avoid  the  neces 


sity  for  producing  those  vouchers*  upon  the  assumption  tha 
there  are,  or  may  be,  errors  in  the  account  so  settled.  Therefoi 
it  is  either  an  account  stated  and  settled,  in  the  formal  sense  o 
the  expression  ;  or  it  is  the  case  of  a  settlement  by  compromi 
In  either  case  it  might  be  vitiated  by  fraud :  in  either  case  it 
good  for  nothing  if,  either  from  the  collusion  of  the  parties  ov-^ 
from  the  circumstances  under  which  the  settlement  takes  pla 


(a)  18  Ves.  302— 818. 
(h)  6  Ves.  266. 

(c)  2  Ves.  244.,  S.  C. ;  4  Brt).  C.  C. 
422. 


{d)  18  Ves.  120. 
e;  8  Atk.  19. 
)  1  M*N.  &  Gord.  87. 
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it  is  pfoyed,  in  a  Court  of  Equity,  that  the  transaction  waa  not      .  . 

80  fiurly  and  00  fully  understood  between  the  parties,  either     M^Kellar 
from  the  confusion  in  which  it  was-  involved,  or  from  misrepre-      wai^acb 
sentation  made  on  the  one  side  or  the  other,  as  it  ought  to  have  axd  Anotueb. 
beeD,  and  that  injustice  has  been  done  on  either  side.  Judgment. 

k  the  present  case  it  appeared  to  their  Lordships  very  clearly 
tbt  the  settlement  which  took  place  was  in  the  nature  of  a 
oompromise ;  an  acceptance  by  one  party,  and  a  consent  to  pay 
by  the  other,  of  a  gross  sum  in  satisfaction  of  a  disputed  ac- 
count   Whether  the  circumstances  under  which  that  settle- 
ment took  place  were  such  as  to  induce  a  Court  of  Equity  to  set 
aside  the  transaction,  and  direct  a  general  or  specific  ac<x>unt, 
depended  on  the  particular  facts  of  the  case ;  and  this  rendered 
it  neoessary  for  his  Lordship  to  go  into  those  facts  more  in 
detail  than  he  should  otherwise  have  done.     [His  Lordship  here 
stated  the  preliminary  facts   of  the  case,   the  effect  of  c6- 
pirtnership  deed,  and  the  other  circumstances,  to  the  time  of 
the  appellant  leaving  India  and  arriving  in  England.     He  then 
continued] :    On  coming  to  England,  tlie  appellant  acted  as  he 
agreed  to  do,  as  the  agent  for  the  new  firm  at  Calcutta.    Having 
come  ove^  to  England,  the  appellant  not  only  selected  the  goods 
that  were  to  be  sent  to  the  Calcutta  firm,  but  he  himself  paid 
for  those  goods ;  and  it  appears  from  the  accounts  which  are  not 
the  subject  of  dispute,  that  the  advances  he  made  in  that  res- 
pect were  so  large  that,  at  the  end  of  1833,  they  amounted  to 
to  11,676/.,  at  the  end  of  1834  they  amounted  to  20,685/1,  and 
>t  the  end  of  183$  to  about  29,000/1     During  the  whole  of  that 
^iine  invoices  were  sent  of  the  goods  that  were  thus  furnished  to 
^  respondents.     Invoices,  of  course,  would  be  sent  by  the  par- 
u^  who  supplied  the  goods ;  and  with  a  single  exception,  all 
^lH)8e  goods  were  supplied  by  the  firm  of  Duncan  M^Kellar  and 
Son,  of  London.     The«e  invoices  would,  of  course,  show  to  the 
'^pondents,  the  amount  of  the  goods  which  they  were  alleged  to 
'^ve  received,  and  the  amount  of  the  invoice  prices  which  were 
'^^esented  to  have  been  paid  for  those  goods.     On  the  other 
■^<Uid,  they  would  not  show  what  charges  tlie  appellant  was  dis- 
poned to  make  for  the  agency  he  performed  on  their  behalf  in 
England,  or  the  allowance  wliich  he  might  make  or  might  refuse 
^  make  in  respect  of  the  sums  that  were  charged  in  the  invoice 
^ceount^     But,  in  the  autumn  of  1836,  an  account  current  was 
^^t,  of  all  the  dealings  and  transactions  which  bad  taken  place 
in  respect  of  that  agency  from  the  beginning :  to  what  date  does 
i^ot  distinctly  appear,  but,  at  all  events,  it  must  have  been  up  to 
^  end  of  1835.     That  account  would  show  everything.     It 
^(mld  show  what  charges  he  made ;  it  would  show  at  what  rata 
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.  interest  was  charged,  and  at  what  rate  commission  was  charged;' 
M'Kellab  and  in  the  course  of  all  these  proceedings,  no  observatioa  was 
WauLacs  i^<^e  on  the  account  so  rendered,  either  in  the  shape  of  appro- 
▲xdAnotbsb.  bation  or  disapprobation,  until  a  period  which  his  Lordship 
jyo^wtiHL  ^ould  afterwards  mention.  They  proceeded  in  that  way: 
Henry  M^Kellar  continued  to  purchase  goods,  and  to  send  them 
out,  paying  for  those  goods,  until  the  mohtli  of  January,  1838, 
and  probably  until  a  subsequent  period ;  but  it  was  only  to  the 
period  of  January,  1838,  that  it  was  necessary  for  their  Lonl- 
ships  to  apply  their  attention.  In  1838,  according  to  the 
account  as  made  out  by  the  appellant,  there  was  due  to  him 
on  the  old  account  228,491  rupees,  and  on  the  new  account,  or 
the /'purchase  account,"  the  sum  of  36,1692.  These  accounts 
were  sent  out  to  Mr.  Greenaway,  his  agent  at  Calcutta^  with 
directions  to  him  to  obtain  a  settlement  of  those  accounts,  and 
with  power  to  Greenaway  to  give  a  discharge  for  anything 
which  might  be  paid  in  respect  of  them.  With  those  accounts 
thus  sent  out  to  Greenaway,  the  appellant  sent  a  letter,  on 
which  much  reliance  was  placed  by  the  respondents.  It  was  to 
be  observed  that  in  this  account  current  there  was  this  distinc- 
tion :  Up  to  the  month  of  June,  1836,  and  during  part  of  the 
month  of  June,  1836,  there  was  an  allowance  for  discount  made 
by  the  appellant  in  all  these  accounts.  What  the  distinct  rate 
was,  is  not,  perhaps,  in  all  cases  very  clear ;  but  their  Lordships 
would  take  it  at  two  and  a  half  per  cent,  as  the  respondents 
allege  that  it  was.  But  from  the  end  of  June,  1836,  there  was 
no  allowance  for  discount  at  all.  Therefore,  there  was  a  differ- 
ence in  the  discount  aUowed;  up  to  June,  1836,  a  discount 
allowed,  and  after  June,  1836,  no  discount  allowed;  and  in 
1838,  Greenaway,  the  agent,  received  the  accounts,  accompanied 
by  this  letter  to  the  respondents :  "  I  have  now  the  pleasure  to 
forward  a  copy  of  your  account  current,  to  which  I  do  not  anti- 
cipate any  objection."  It  is  clear,  therefore,  that  there  had  been 
some  previous  correspondence  and  discussion  between  these  par- 
ties with  respect  to  the  result  of  these  accounts.  With  respect  to  ^ 
the  dealing  he  says:  '^  He  sends  these  accounts.  The  discounts <ifl 
have  been  shown  where  allowed  on  the  account  rendered.  Yoo--^ 
will  observe  from  the  last  shipment,  in  June,  1836,  no  discount;^ 
has  been  allowed,  the  whole  of  the  goods  having  been  purchi 
for  cash,  and  consequently,  none  allowed,  as  also  in  the  aocouni 
of  Bicknell  &  Moore,  enclosed  in  mine  to  you  of  last  month.' 
Now,  it  b  said,  that  this  is  a  misrepresentation  by  this  genth 
man ;  viz.,  ^'  Fou  will  find  in  this  account  the  whole  amouni 
which  I  have  received  for  discounts  allowed."  Why,  it  is  quiti 
obvious  that  it  was  no  such  thing.     The  character  of  that 
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ment  was  this:   **Iii   part  of  the  account  there  is  discbunt  . 

allowed,  in  part  of  the  account  there  is  not  discount  allowed ;      M*Kellar 
where  discount  is  allowed  you  will  see  it  in  the  account,  and      Wallace 
wheienone  is  allowed  it  is  stated,  *  I  have  received  none/  "   These  ^^^  Another. 
accoonts,  together  with  a  letter  of  the  26th  March,  1838,  were      Jftdgment 
sent  by-Oreenaway  to  the  respondents, — a  letter  proposing  and 
Qiging  a  settlement  of  those  accounts,  and  offering  to  correct 
any  errors  or  omissions  that  might  be  found  in  them.     What 
took  place  upon  this?    The  respondents  had  known,  in  1836,  or 
in  the  beginning  of  1837,  when  they  received  this  account  cur- 
rent, the  principle  upon  which  this  gentJeman  was  making  out 
his  account,  the  amount  on  which  he  charged  interest,  the  rate 
at  which  he  charged  interest,  the  rate  at  which  he  charged 
commission,  and  the  rate  at  which   he  allowed  discount.     It 
is  Tery  true  they  did  not  know  by  that  account,  either  in 
1826  or  1838,*  what  the  amount  of  discount  was  which  the 
appellant  himself  had  received;   but  having  these  accounts 
i^ndered   to  them,   they   object;    and  what  is  their  objec- 
tion?    Why,  at  first,  it  did  not  very  distinctly  appear  what  the 
particular  grounds  of  their  objection  were ;  but  Mr.  Green- 
a^wvay  says,   '*  Well,  if  you  are  dissatisfied  with  this  account, 
leader  me  an  account,  as  you  say  it  should  be  made  out ;  an 
accoont  with  the  items  which  you  say  it  ought  to  contain." 
X'liey  do  make  out  what  they  say  the  discount  ought  to  be, 
i^ii^d  in  making  out  that  account,  they  charge  the  appellant,  and 
debit  the  account,  with  discount  at  seven  and  a  half  per  cent. 
Upon  every  purchase,  introducing  into  the  account  the  correc- 
tions that  would  result  from  that  deduction.     It  was  perfectly 
time,  that  the  eflect  of  that  would  be  to  alter  every  single  item 
that  account,  and  that  seems  to  have  been  the  difficulty  which 
18  pressed  upon  the  Court  below ;  viz.,  that  they  could  not 
oonsider  it  in  any  sense  a  settlement,  when  not  only  the  balance 
uiight  have  been  altered,  but  when  there  was  not  one  single 
item  in  the  account  which  would  not  be  altered,  if  the  defence 
of  tlie  respondents  prevailed.     Then  what  is  the  result  of  that, 
itt  made  out  by  themselves  ?    The  result  of  the  account  as  made 
out  by  themselves  is  this :  that  there  is  due  on  that  account, 
instead  of  36,000/.,  a  sum  of  32,000/.  or  33,000/.,  making,  there- 
fore, a  difierence  of  3,000/.   And  then  how  is  that  matter  treated 
V  these  parties  ?    Why,  they  say  this :  "  Here  is  a  balance 
^Uch  we  must  admit  to  be  due  from  us  at  all  events,  to  the 
*^unt  of  491,695  lupees ;  and  if  you  will  give  us  time  for  the 
Payment,  we  will  consent,  not  only  to  admit  that  balance,  but 
^^  will  pay  down  29,000  rupees  at  once,  and  we  will  give 
Purity,  by  our  bond,  for  the  payment  of  400,000  rupees  by 
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.  ^^^  .  inBtalmeiits,  in  four  years,  by  a  lac  of  rupees  in  each  year." 
M'Kellas.  Now,  it  is  said,  this  is  not  a  compromise  but  a  settlement.  It 
Wau^cb  ^  °^^  ^^^7  i^^tei^^  >  the  language,  however,  of  this  bond  woold 
Aia>  Amqthsb.  rather  seem  as  if  it  were  in  some  sort  a  compromise,  even  there ; 
JudgmemU  fQf  [^  states  that,  in  consideration  that  time  shall  be  allowed  them 
for  the  payment  of  that  balance,  it  was  agreed  to  admit,  that 
491,695  rupees  were  due  by  them ;  but  at  the  same  time  they 
say,  that  ^^  Whereas  they  have  examined  and  investigated  the 
several  accounts  of  the  said  Henry  M'Kellar,  with  the  sidd  firm 
of  Gibson,  M'Kellar  and  Co.,  rendered  by  or  on  behalf  of  the  said 
Henry  M^Kellar  up  to  the  31st  day  of  January  last,  and  the  said 
Henry  M^Kellar  having  agreed  to  grant  such  time  for  payment 
as  in  the  condition  hereunder  written  mentioned,  the  said  William 
Leslie  and  John  Wallace  have  admitted  the  sum  of  Company's 
rupees  491,695,  14  annas,  and  3  pies"  (showing  the  extreme 
minuteness  with  which  they  had  made  the  examination)  '*to 
have  been  due  and  owing  by  the  said  firm  of  Gibson,  M'Kellar, 
and  Co.  to  the  said  Henry  M^Kellar,  on  the  S2ud  3 1st  day  of 
January  last ;  but  have  refused  to  admit  the  further  sum  of 
375721  15«.  1|</.  sterling,  of  lawful  money  of  Great  Britain, 
claimed  as  due  to  the  said  Henry  M'Kellar,  until  satisfied  on 
further  investigation  and  examination."  }f ow,  is  it  possible  that 
there  could  be  a  more  solemn  adjustment  of  an  account,  as  far  as 
that  adjustment  went?  The  account  originally  is  begun  with  an 
account  in  1836,  a  subsequent  account  in  March,  1838,  a  dis- 
cussion for  nearly  six  months  on  those  accounts,  a  final  admis* 
sion  of  491,695  rupees  being  due,  and  an  express  reservation  of 
that  item  of  3757/.,  not  as  a  disallowed  item,  but  as  an  item 
which,  at  that  moment,  had  not  been  ascertained,  but  which 
might  be  ascertained,  and  would  be  ascertained,  by  further  in-^ 
vestigation  and  examination.  This  bond  was  given,  and  this 
bond,  as  it  appears,  was  paid. 

Now,  very  long  after,  viz.,  in  the  year  1839,  Mr.  Leslie,  one 
of  those  partners,  comes  over  to  England.  It  appears,  by  suIh 
sequent  evidence,  that  he  brought  with  him  a  power  of  attorney 
for  the  settlement  of  accounts;  it  was  a  partnership  matter  that 
he  had  authority  to  deal  with  when  he  came  to  England,  and 
which  accordingly  he  did  deal  with.  Observe,  when  he  came  to 
England,  in  what  position  these  parties  stood  towards  each  oth^. 
Here  had  been  the  fullest  investigation  and  examination  of 
these  accounts,  and  the  fullest  time  in  respect  of  considering 
them  on  every  point  except  one,  and  that  point  is  one  which 
•  cannot  be  cleared  up  at  Calcutta,  where  Mr.  Greenaway  is  the 
agent ;  it  must  be  cleared  up  in  England,  unless  the  vouchers 
relating  to  those  payments  are  sent  over  to  India.     Mr.  Leslie 
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cuneover;  he  saw  the  appellant,  and,  no  doubt,  he  had  the  right         ^^^^' 
thca  to  say,  "Before  I  pay  you  a  shilling  of  this  3757/.,  or  give     m*Kellir 
secority  for  it,  you,  who  are  my  agents  are  bound  to  give  me  the      _.  ^' 
irholeof  the  information  you  possess ;  you  are  bound  to  produce  and  Anotheb.  . 
thevoadiera  which  show  what  discount  you  have  received.   I       JudgmaiU. 
shall  then  claim  what  I  am  entitled  to  be  allowed  upon  the 
Indian  account  all  the  discounts  which  you   have  received, 
irhich  are  laxger  than  are  credited ;  and  therefore,  to  have  the 
Aocoont  corrected,  by  reducing  each  and  every  item  of  the 
aooount  according  to  that  reduction."     That  was  his  right,  no 
doobt;  but,  on  the  other  hand,  if  he  thought  fit,  instead  of 
ioflsting  upon  that  right,  to  say,  "  Instead  of  going  through 
these  accounts,  instead  of  comparing  them,  instead  of  ascer- 
taining the  balance  which  may  increase  or  diminish  that  3757/., 
if  yoa  are  willing  to  strike  off  1200/.  and  to  accept  the  balance 
in  (iill  of  all  demands,  I,  on  behalf  of  myself  and  my  .partner, 
am  content  to  pay  that  sum ;  and  I  will  give  you  my  acceptance 
for  the  amount  so  reduced,  and  there  will  be  an  end  of  the 
tnuisaction  between  us."    Is  it  possible  to  conceive  a  more  fair 
^ttlement  of  an  account  than  this,  as  far  as  it  had  gone  ?    A 
bill  of  exchange  at  eighteen  months  is  accepted,  allowing  abund- 
ant time  for  the  parties  in  Calcutta,  if  they  objected  to  the 
^ttlement,  to  object  to  it,  and  if  they  could  set  it  aside,  to  set  it 
^ide.     Mr.  Leslie  goes  out  to  India  again,  in  the  beginning  of 
1B40,  and  what  is  the  evidence?     When  he  is  communicating 
^  1th  his  partner,  Mr.  Wallace,  docs  Mr.  Wallace  say  he  had  no 
authority  to  make  that  settlement  ?    Does  Mr.  Leslie  say,  <^  I 
^Q4  coerced.     I  was  under  apprehension.     I  was  misled  by  the 
'^fn^B^n^a^^^^s  ^^  ^^>9  gentleman,  and  therefore  the  settlement 
^   not  to  stand"?   Mr.  Wallace  is  proved  distinctly  to  have  said, 
^^^  more  than  one  occasion,  *'  This  is  a  settlement  which  has  been 
'^^de ;  a  bill  of  exchange  has  been  given  in  respect  of  that  set- 
^l^ment.    If  I  had  been  dealing  with  you,  who  have  not  the 
"Vouchers,  I  would  have  made  a  better  settlement  than  with  the 
^I>pellant,  who  has  the  vouchers;  but  a  settlement  has  been 
i^ade,  and  I  suppose  the  bill  must  be  paid."    But  it  does  not 
'^^there.     The  bill,  being  given  on  the  31st  of  August,  1839, 
^0€8  not  become  due  until  the  3rd  of  March,  1841.     In  the 
it^terval,  these  parties,  who  had  previously  been  on  the  best  of 
terms,  aiq>ear  to  have  quarrelled.     Of  course,  their  Lordships 
^now  nothing  of  this  case,  except  from  what  appears  upon  the 
facta  and  correspondence.     They  appear  to  have  been  under 
P^t  obligations  to  Mr.  M*Kellar.     However,  whatever  their 
f^^Ungs  previously  had  been,  it  is  pldn  that  a  rupture  had  taken 
Pl^,  and  feelings  of  the  greatest  hostility,  to  judge  by  the  lan- 


.   \ 


324  THE  EQUITY  REPORTS. 

,  ^^^^'  ,      guage  of  the  letters,  were  entertained  by  the  respondents,  or  by 
M*K£LLAR     Wallace,  the  surviving  partner,  towards  the  appellant.     Inde- 
Waulacb      pc'^^cnt  of  the  account  to  which  I  have  referred,  the  Calcutta 
▲KD  Amotbsb.  firm  had  acted  as  the  agents  of  the  appellant  in  collecting  and  get- 
JtidymsmL      ting  in  the  debts  due  to  him,  as  representing  the  preceding  part- 
nership; and  he  applied  to  them, — makes  repeated  applications, 
for  the  account  of  their  receipts  in  resp^t  of  that  collection.    In 
October,  1840,  more  than  twelve  months  after  that  bill  had  been 
given,  they  write  a  letter,  in  which  they  say :  **We  will  not  ren- 
der you  any  account  at  all — we  will  not  give  you  one  shilling  we 
have  received  for  you, — ^until  you  settle  our  outstanding  claim 
against  you."     Greenaway  writes,  *•  What  have  you,  as  agents* 
collected  ?     Do  give  me  a  notion."     That  is,  what  is  due  to  the 
appellant.     They  send  him  a  letter,  enclosing  a  rough  note  of 
these  claims ;  and  neither  in  the  letter,  nor  in  the  rough  note, 
from  beginning  to  end,  was  there  the  slightest  allusion  to  the 
settlement   which   had  taken    place    in    England.      The  bill 
becomes  due  in  March,  1841 ;  it  is  dishonoured;  and  an  action 
is  brought  on  the  14th  March,  1841.     Now  what  is  the  course 
these  gentlemen  take  ?     They  defend  the  action  at  law ;  they 
obtidn  a  commission  for  the  examination  of  witnesses  in  Eng- 
land; and  by  that  means  they  suspend  that  action  from  the 
month  of  March,  1841,  to  the  month  of  February,  1842.     That 
commission  was  never  returned.    An  application  was  made  with 
success  to  set  down  the  cause  for  trial,  and  a  verdict  was  then 
obtained  in  1843,  which  the  plaintiff  was  manifestiy  entided  to 
in  1841.     Well,  this  defence  was  set  up:  a  defence  one  can 
hardly  call  it;   and  then  a  few  days  afterwards,  they  resort 
to  what  used  to  be,  and  I  presume  still  is,  the  resource  of  des- 
perate debtors,  viz. :  they  file  a  bill  in  Equity.    Having  fmled  at 
Law,  they  file  a  bill  in  Equity ;  imputing  all  manner  of  fraud  in 
the  accounts  themselves,  and  in  the  setUement  of  the  accounts^ 
and  in  obtaining  the  bill  of  exchange  by  the  appellant ;  and 
they  pray  for  a  general  account,  for  an  injunction,  and  for  the 
delivery  up  of  the  bill  to  be  cancelled.     To  that  bill  the  appel-  - 
lant  put  in  his  answer,  and  what  was  the  result  of  that  answer? 
It  had  been  read  very  fairly  on  both  sides.     There  was  no  ques- 
tion upon  the  facts ;  but  there  was  no  evidence  in  favour  of  the    - 
respondents,  except  upon  that  answer,  and  the  result  of  this  is: 
*'  The  mode  in  which  I  have  stated  this  account  is,  that  fronL— • 
18^  to  1834,  I  received  no  discount;  from  1834  to  1836, 
received  discount,  at  rates  ranging  from  5  per  cent,  to  2^ 
cent. ;  from  1836  I  received  no  discount  at  all,  in  the  name  oj 
discount,  but  I  received  a  del  credere  commission  at  the  rate 
2^  per  cent.     Now,"  he  says,  *^I  insist  upon  this:  that  no 
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only  according  to  mercantile  usage,  these  were  fair  and  reason-      ,         '  . 
able  charges,   such  as  I  was  entitled  to   make,   but  if  the     AI*Kkujlb 
accounts  had  been  made  out  according  to  ordinary  mercantile      "v^ALtACE 
visage  in  such  cases, — if  I  had  drawn  on  you  for  the  purchases,  andAnotheb. 
instead  of  supplying  you  for  four  years,  at  least,  with  the  whole      J^dgmemt 
i^mount  of  capital    by  which  your  business  was  carried  on, 
instead  of  being  in  your  favour,  I  believe  the  account  would 
liave  been  8^000/.  or  10,00021  more  against  you  than  it  is." 
IThen  it  had  been  said  that  this  was  a  case  in  which  the  trans- 
ciction  whereby  the  account  was  settled,  by  the  delivery  of  the 
iDill  of  exchange  for  30,744  rupees,  is  to  be  set  aside.     On  what 
possible  ground  is  it  that  tliis  transaction  is  to  be  impeached? 
^As  their  Lordships  understood  the  judgment  of  the  Court  below, 
'the  Chief  Justice,  at  the  original  hearing,  or  rather,  on  the  rehear- 
ing, seems  to  have  entertained  this  opinion :  he  says,  *'  This  can- 
sot  be  a  settled  account,  because  one  item  was  reserved  for 
subsequent  verification ;  and  if  he  took  it  on  the  bond,  so  it 
^vras ;  but  if  he  took  it  on  the  bond  and  bill  of  exchange  toge- 
"^her,  then  is  it  not  a  settlement  ?   I  ascertain  the  amount  to  the 
extent  of  491,695  rupees.     There  is  another  item  which  I  can- 
xiot  asoertiun.     I  am  content — both  parties  are  content — not  to 
liave  that  ascertained;. but  that  one  party  shall  make  an  aUow- 
^mce,  and  the  other  party  shall  accept  an  allowance,  and  accord- 
ingly it  is  settled  on  that  footing."     Their  Lordships,  therefore, 
^id  not  understand  exactly  upon  what  ground  it  was  that  the 
CSourt  held  that  these  accounts  between  the  parties  were  not 
closed.     The  Chief  Justice  in  the  note  which  he  had  been  good 
enough  to  send  over  of  the  grounds  of  his  judgment  on  the  re- 
learing,  states  only  the  nature  of  the  objections  which  arise 
Srom  the  nature  of  the  bond,  as  well  as  from  the  nature  of  the 
settlement  which  is  succeeded  by  the  bond ;  but  he  does  not 
^vert  to  the  bill  of  exchange  at  all.    When  Mr.  Justice  Colvill 
gave,   what  their  Lordships  quite  agreed  with  Mr.  Rolt  in 
oaying  was  such  a  judgment,  as  far  as  clearness  in  expressing 
the  grounds  upon  which  it  rests  was  concerned,  as  one  would 
expect  from  him,  he  overruled  the  exceptions;  but  when  he 
had  to  deal  with  it,  he  seems  to  have  felt  a  little  embarrassed 
by  the  form  of  the  decree. 

It  was  not  necessary  for  their  Lordships  to  consider  that 
further,  because  they  arc  clearly  of  opinion  that  the  transactions 
here  are  closed,  the  settlement  being  such  as,  in  their  opinion, 
was  conduuve  against  all  parties  it  concerned ;  and  the  result 
being  such,  this  bill  could  not  stand,  and  the  Court,  instead  of 
making  either  of  the  decrees  it  did  make,  ought  to  have  re- 
.    garded  those  accounts  as  settled^  and  ought  to  have  dismissed 
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the  bill  with  costs,  so  far  as  it  sought  any  account  of  th 

M*Kellas     actions  included  in  those  accounts,  and  so  far  as  it  so 

WauLace      ^^^^  the  bill  of  exchange  delivered  up  to  be  cancelled. 

▲ndAnothsb.       The  only  point  on  which  their  Lordships  had  enti 

Judgment,      some  doubt,  if  any  arose,  was  this.     It   is  quite  clear  1 

appellant  was  right  at  the  rehearing ;  the  second  decn 

not  have  been  justified,  in  their  Lord^ips'  view  of  the  o 

more  than  the  decree  made  at  the  original  hearing ;  anc 

fore,  up  to  that  time,  the  appellant  must  have  the  costf 

as  they  relate  to  that  proceeding.     But  then  comes  the  k\ 

as  to  the  costs  of  the  proceeding  in  the  Master's  office. 

Lordships  were  by  no  means  bound  to  hold  that  in  a 

where  the  defendant  succeeds,  he  has  the  costs  of  the  1 

provided  it  only  is  to  dismiss  the  bill.     The  Court  dir 

-  inquiry,  by  means  of  which  inquiry  the  plaintiff  thinks 

ther   evidence  he  can  succeed  in  substantiating  the  ca 

accordingly   he  goes  into  the   Master's   office,   and  p 

that  further  evidence.     Of  course,  a  vast  deal  of  expei 

necessarily  attend  the  operation,  and  the  consequence 

usually  we  are  by  no  means  ^posed  to  hold -that  the  del 

is  to  be  compelled  to  pay  the  costs,  because  he  shoul 

doubtful  case,  have  appealed  to  this  Court,  and  have  sue 

in  an  appeal  against  the  original  decree.     But  this  ca 

peculiar  in  its  circumstances.     The  objection  which  the 

seems  to  have  taken  was,  not  the  nature  of  the  evidence 

was  an  objection  which,  if  it  prevailed  at  all,  could  not 

newed  in  the  Master's  office.    If  it  be  decided  that  th< 

not  a  settlement  of  the  account  after  the  bond,  his  L 

was  of  opinion  the  Chief  Justice  was  right  in  thinkio 

the    accounts  could  only  be  settied  by   the  verificati< 

ascertainment  of  each  particular  item.     Therefore,  nothii 

was  done  in  the  Master's  office  could  ever  remove  that  obj* 

and,  consequently,  it  was  not  a  case  in  which  the  ap 

could  say^   '*!  have,   I  tiiink,  a  very  good  case,  but 

make  it  better  by  going  into  the  Master's  office."    If  1 

a  case  that  was  good  at  all,  it  was  as  good  at  the  Ii 

as  it  ever  could  be  made.     But  then  there  is  this :  their 

ships  very  much  agreed  with   Air.  Justice    ColviU  in 

minous  judgment  on  that  point,  that,  even  if  they  hai 

through  the  accounts  in  the  Master's  office,  the  accounts 

probably  have  been  the  same,  or  rather,  probably  (if  theu 

ships  could  form  a  conjecture  upon  that),  more  in  favour 

appellant  than  at  present ;  because  it  is  dear  those  ac 

must  be  taken  as  proof  qf  the  goods  which  were  deliverc 

the  invoices  he  had  for  them,  and  as  proof  of  everything, 
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the  item  which  he  says  remained  outstanding,  and  the  amount     .^j[f^_, 
of  which  would  possibly  increase  the  claim  on  the  other  side      M'Kelulk 
beyond  the  491,695  rupees.     Now,  it  appeared  to  the  appellant  .  w^am.acb 
to  be  more  to  his  advantage  to  adopt  that  course  ;  viz.,  to  get  and  Anothkr. 
the  account  settled  under  the  decree,  be  it  right  or  be  it  wrong,      •M^'^^^ 
and  he  does  go  in  before  the  Master.     He  first  gets  a  separate 
report,  which  probably  it   would  have  been  difllicult  for   the 
Master  to  have  made  in  favour  of  the  appellant,  having  regard 
to  what  had  been  done  by  the  decree ;  but  the  Court  having 
ovennled  those  exceptions,  and  told  him  that  probably  the  re- 
sult in  the  Master's  office  would  be  the  same,  he  proceeds  again 
under  that  decree ;  but  instead  of  working  it  out  to  the  end,  and 
trying  what  the  result  would  be  in  that  view  of  the  case,  in  the 
middle  of  these  proceedings  he  turns  round  and  says,  '^  No;  I  do 
no  not  think  this  is  taking  a  favourable  course ;  at  all  events, 
there  will  be  great  delay  and  great  expense ;  and  now  I  will 
Appeal  against  the  order  on  the  exceptions,  and  against  the  order 
upon  the  original  decree ; "  and  he  makes  a  substantive  applica- 
tion to  the  Court  for  that  purpose.     Now,  it  appeared  to  their 
lordships,  under  these  circumstances,  the  appellant  had  one  of 
^Wo  courses  to  pursue :  either  to  proceed  under  the  decree  and 
^ork  it  out  in  the  Master's  office,  or  to  appeal  against  the 
decree,  whioh^  if  "wrong  at  all,  was  wrong  altogether.     Upon 
*he  whole,  therefore,  it  was  not  necessary  to  refer  to  the  cases 
^hich  had  been  alluded  to,  where,  without  granting  the  specific 
^^cf,  a  Court  of  Equity  granted  a  relief  which  it  was  ad- 
l^ttedj  if  applied  to  another  state  of  circumstances,  would  be 
Wholly  improper.     The  decree  which  their  Lordships  would 
t^ombly  advise  her  Majesty  to  make,  would  be  "to  vary  the 
original  decree,  by  declaring  that  the  accounts  referred  to,  in- 
cluded in  the  appendix,  were  settled  by  means  of  a  bond  and 
l)ill  of  escchange,  and  ought  not  to  be  disturbed ;  and  that  the 
Vnllly  80  far  as  it  sought  an  account  in  respect  of  such  transac- 
-%]oni»  and  that  the  bill  of  exchange  should  be  given  up,  should 
1)6  dismissed  with  costs ;  such  costs  to  include  the  costs  of  the 
Shearing;  but  that  the  appellant  ought  to  pay  the  costs  of  the 
proceedings  in  the  Master's  office  with  respect  to  the  portions 
of  the  l»ll  80  ordered  to  be  dismissed,  and  no  costs  of  the  appeal. 

Order  accordingly. 

SoHdtorSi  Oliverson,  Lavte  {f  Peachq/ ;  Older sliaw  ^  Son. 
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1858. 


ViCB 

Chamcellob 
kinder8let. 

June  27. 

The  Act  15  & 
16  Vict  c.  86. 
8.  50.,  does  not 
authorise  a 
party  to  pray 
a  declaration 
that  another 
person, 
who  may  at 
some  time  have 
a  right  against 
him,  has  no 
such  right. 

StaUmemL 


ArgumenL 


JACKSON  V.  TURNLEY,  (a) 

JjY  an  indenture  of  lease,  dated  the  30th  of  December,  1843, 
certain  lands  were  demised  by  J,  W.  Turnley,  J.  Tumley,  and 
R.  Tumley  to  Samuel  Jackson  and  John  Knill,  for  the  term  of 
twenty-one  years;   and  Jackson   and   Knill  did  thereby,  for 
themselves,  and  for  their  heirs,  executors,  administrators,  and 
assigns,  covenant,  promise,  and  agree  to   and  with  the  said 
J.  W,  Tumley,  J,  Turnley,  and  R.  Tumley,  their  heirs,  ex- 
ecutors, administrators,  and  assigns,  for  payment  of  rent,  and 
for  repairing  and  assuring  the  said  hereditaments,  and  for  other 
things  relating  thereto.     The  hereditaments  were  taken  for  the 
purposes  of  a  partnership  then  existing  between  Jackson  and 
Knill,  part  of  the  terms  of  which  were,  that,  in  the  event  of  the 
death  of  either  partner,   the  aforesaid  hereditaments   should 
become   the   property  of  the   survivor,  who  should   pay  and    J 
perform  the  rents,  covenants,  and  agreements  contained  in  the  ^ 
lease,  and  indemnify  the  estate  of  the  other  agidnst  the  same.  .^ 
Samuel  Jackson  died  in  1845,  and  in  the  administration  of  hi 
estate,  there  being  a  difficulty  arising  from  its  liability  to 
payment  of  rent  and  to  the  performance  of  the  covenants  in  ih 
lease,  the  present  suit  was  instituted.     Besides  the  for^oin 
facts,  the  bill  stated  that  a  portion  of  the  estate  ought  to 
retained  to  answer  the  demands  arising  therefrom,  and  that  t 
lessors  had  been  applied  to,  and  that  they  said  they  had  a  righ 
to  resort  to  Jackson's  executors  for  any  breaches  of  covenan 
committed  up  to  the  time  of  the  expiration  of  the  lease.     Th»  ~^e 
bill  then  ppayed  a  declaration  that,  as  between  the  lessors  an 
Jackson's  estate,  all  liability  of  the  said  Samuel  Jackson, 
heirs,  executors,  and  administrators,  in  respect  of  the  rents  am 
covenants  reserved  and  contained  in  the  said  lease,  ceased  at  hi 
death.     To  this  the  defendants,  the  lessors,  demurred  generall; 

Mr.  Druce  for  the  demurrer. 

Mr.  W.  M.  James,  and  Mr.  T.  H.  Terrell,  amtrcL  The 
bility  in  the  present  instance  is,  in  Equity,  joint  and  several, 
therefore  the  plaintiffs  have  reason  to  be  apprehensive  that  thi 
may  be  called  on  to  answer  the  breaches.  Statute  15  &  L 
Vict.  c.  86.  s.  50.  provides  for  cases  of  this  description :  * 
suit  in  the  said  Court  shall  be  open  to  objection  on  the  grou 
that  merely  a  declaratory  decree  or  order  is  sought  therebjr'^' 
and  it  shall  be  lawful  for  the  Court  to  make  binding  decL^o* 
rations  of  right  without  granting  consequential  relief."    [T^* 

(a)  Reported  by  W.  Hackett^  Esq.  i 
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ViCB  Chakcellob.     Those  words  provide  merely  for  the 
deckration  of  a  plaintiff's  rights,  not  for  the  denial  of  those  of 
the  defendant]     But  apart  from  that,  the  Court  has  an  in- 
lierent  right  to  make  such  decrees. 
Mr.  Dmce,  in  reply,  cited  Clough  y.  RadcKffe,(a) 

The  Vice  Chancellor.  This  is  a  very  important  case, 
involving  the  question  whether  in  all  cases  this  Court  will 
declare  the  rights  of  parties,  not  only  as  regards  the  rights  of 
the  plaintiff,  but  also  the  rights  of  the  defendant,  as  against  the 
plaintiff  Now,  the  question  of  the  plaintiff  having  no  equitable 
right,  having  been  abandoned  by  the  counsel  on  the  other  side, 
I  will  assume  that  the  plaintiff  has  an  equitable  right,  and  one 
of  this  nature.  A  lease  was  granted  to  Jackson  &  Knill  jointly, 
luid  all  the  covenants  are  in  form  joint.  Of  course,  any  right  of 
Action  on  these  covenants,  would  be  against  the  surviving  cove- 
nantor alone,  and,  legally,  the  representatives  of  Jackson  could 
Xiot  be  held  liable:  and  the  equity  is  sfud  to  be  this,  that 
^though  the  covenant  is  joint,  yet  a  Court  of  Equity  will, 
^nder  certain  circumstances,  treat  it  as  joint  and  several.  If  it 
haui  been  joint  and  several,  then  the  question  would  arise, 
whether  the  right  to  sue  the  executors  of  the  deceased  partner, 
IB  a  right  which  is  dependent,  upon  the  surviving  partner  having 
>^  right  as  against  the  executors  of  the  deceased  partner.  The 
demurrer  might  have  been  argued  on  that  ground ;  but,  as  that 
I^aa  been  waived,  I  must  assume  that  there  might  be  an  equity 
'or  the  lessors  against  the  executors  of  the  deceased  lessee. 

The  ailment  in  support  of  the  demurrer  is  this,  that  there 

18  no  right  upon  the  part  of  the  executors  of  a  deceased  partner, 

^  bring  the  lessors  here,  in  order  to  determine  whether,  if 

tiiere  should  hereafter  be  a  breach  of  the  covenants  or  if  there 

'^aa  already  been  any  breach  committed,  the  representatives  of 

^he  deceased  lessee  would  be  liable  to  the  lessors.     That  the 

IcQecnrs  cannot  be  brought  here,  for  the  purpose  of  determining 

^at  question,  and  that  no  relief  consequent  on  such  a  declara^ 

tiQui  as  b  here  asked  can  be  granted,  is  quite  clear :  there  can 

1^  nothing  more  than  a  simple  declaration.    It  has  been  argued, 

^liat*the  Court  has,  independently  of  the  late  Act,  made  simple 

decrees  containing  merely  declarations  of  right,  but  no  authority 

^  SQiqport  of  that  proposition  has  been  cited,  and  I  think  it  has 

^^ot  been  the  practice ;   otherwise,  the  section  of  the  Act  of 

Parlianent  referred  to  would  be  useless,  if  the  right  had  pre- 

^^KHttly  existed,  and  if  the  Court  would  not  refuse  to  make  a 

^^cree,  on  the  ground  that  it  would  only  amount  to  a  declaration. 
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The  case  of  Clough  v.  Radcliffe^  cited  In  the  repljy  shows  thatj 
independently  of  the  Act,  the  Court  has  no  power  to  make  such 
a  decree.  It  was  said,  that  it  would  be  very  benefidal  to  a 
person  apprehensive  of  a  demand  being  made  upon  him^  if  he 
could  say,  **  Do  not  let  me  remain  subject  to  this  apprehension, 
but  determine  between  us  that  he  has  no  right."  The  preseni 
case  would  be  a  strong  instance^  of  the  advantage  of  such  a 
mode  of  proceeding,  and  in  many  cases  there  would,  no  doubts 
be  great  convenience  in  disposing  of  ihe  matter  in  that  way^ 
But  the  question  here  is,  whether  the  Legislature  intended  to 
give  this  jurisdiction. 

In  the  first  place,  I  think  that  if  the  L^islature  had  intended 
to  sanction  such  an  action  as  an  action  of  declaration,  it  would 
cither  have  given  the  Court  to  whom  it  gave  such  jurisdiction^ 
a  right  to  make  a  declaration  upon  the  legal,  as  well  as  the 
equitable  rights,  or  else  it  would  have  confined  the  jurisdictioi 
to  make  equitable  declaration,  to  the  Courts  of  Equity,  and  hav< 
given  the  Courts  of  Law  power  to  declare  legal  rights ;  becauai 
it  would  be  very  anomalous  if  the  Legislature  were  to  say,  it  » 
expedient  to  make  an  action  of  declaration  upon  a  queetioi 
which  happens  to  be  equitable,  but  if  it  is  merely  l^al,  thougl 
in  every  respect  of  the  same  nature,  there  is  to  be  no  juris' 
diction  for  making  a  declaration.  I  think,  too,  that  if  thi 
Legislature  did  think,  that  the  right  of  making  a  declarator 
decree,  should  be  given  to  the  Courts  of  Equity  as  to  lega 
rights,  still  it  would,  if  it  meant  to  give  a  right  to  make 
declaration,  and  nothing  more,  have  expressed  its  intention  in 
very  different  manner. 

Now,  what  is  the  language  of  the  section? — and  we  miL 
bear  in  mmd^  that  a  suit  might  have  been  objected  to,  on  tl 
ground  that  the  party  only  asked  and  could  only  have,  from  tX 
nature  of  the  case,  a  declaration  of  right.  It  might,  also,  hLr^ 
been  said  by  the  defendant,  *'  You  hare  no  right  to  bring  m 
here  to  litigate,  irrespective  of  your  having  no  right  to  a  dt 
claration  of  consequential  reHef."  Has  the  Le^slatore  meani 
to  remove  both  those  objections,  or  only  the  first?  What  k 
the  language  used  ?  **  No  suit  in  the  said  Court  shaU  be  opei 
to  objection,  on  the  ground  that  a  merely  declaratory  decree  of 
order  is  sought  thereby,'^  and  *'  it  shall  be  lawful  for  the  Coait 
to  make  binding  declarations  of  rights  without  granting  eon* 
sequential  relief.'^(a) 

The  only  objection,  which  this  section  seems  to  remove  is  thifl^ 
that,  although  the  plaintiff  may  have  had  a  right  to  eue,  yet  ho 
bad  none  to  ask  for  a  mere  declaratiour    But  can  it  be  also  in^ 

(a)  S.  60.  of  15  &  16  Yict  c.  86. 
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tended  to  say  that,  any  one  entertaining  an  apprehension  that 
possibly  at  some  fiitnre  time,  a  claim  may  be  made  against  him,  is 
to  be  allowed  to  institate  a  suit,  to  have  the  rights  of  the  matter 
declared  ?  I  do  not  think  so.  Neither  the  words  used,  nor 
anything  in  the  rest  of  the  Act,  point  to  this  conclusion.  The 
Legidature  has  enabled  the  parties,  where  the  question  arises 
on  the  construction  of  an  instrument,  or  any  other  question  of 
that  nature,  or  upon  the  rights  of  the  parties,  which  were 
c^ble  of  being  litigated  in  a  Court  of  Equity,  to  agree  upon  a 
special  case,  and  take  the  opinion  of  the  Court.  If  it  comes 
withm  that  provision,  let  the  parties  agree  upon  a  special  case. 
Bot  here,  the  question  .could  not  be  litigated  between  these 
parties :  the  representatives  of  the  deceased  partner  could  not 
file  a  bill  against  the  lessors  to  ascertain  whether,  in  the 
abstract,  and  in  an  event  which  might  occur  hereafter,  these 
lessors  would  have  a  right  to  file  a  bill  against  the  repre* 
aentatives  of  the  deceased  lessee.  The  language,  too,  of  the 
hst  part  of  the  clause  is  rather  important ;  it  is,  **  That  it  shall 
le  lawful  for  the  Court  to  make  binding  declarations  of  right, 
^thont  granting  consequential  relief."  That  would  imply  that 
the  case  was  to  be  one  in  which  consequential  relief  could  be 
gnmted,  if  it  had  been  sought  for ;  but  here  none  is  asked. 

It  is  said,  indeed,  that  the  consequential  relief  might  bo 
conndered  as  asked  for  in  this  way ;  that,  though  the  suit  is 
Against  the  lessors,  it  may  be  said  that  the  question  was  not  to 
be  litigated  in  this  suit,  but  that,  in  the  course  of  adminbtration 
^  Jackson's  estate,  the  question  will  arise,  not  as  between  the 
lessors  and  the  representatives  of  the  deceased  lessee,  but  as 
between  the  residuary  legatees  and  the  executors,  whether  the 
executors  were  entitled  to  an  indemnity ;  and  you'  could  not, 
b  a  suit  instituted  by  the  legal  personal  representatives  of  the 
lessee,  have  brought  the  lessors  here  to  litigate  the  abstract 
Yi^  which  may  some  day  arise,  that  some  day  a  breach  of  the 
eovenants  will  occur,  and  they  will  then  have  a  right  to  file  a 
UL  This  section,  does  not  give  a  right  to  institute  such  a  suit, 
liQt  removes  the  above-mentioned  objection  merely.  Before 
the  15  &  16  Vict,  c  86.  was  passed,  the  bill  would  have  been 
open  to  demurrer,  and  I  do  not  think,  the  objection  has  been 
>taoved  by  that  Act*  In  my  opinion,  the  Act  does  not  give  a 
pirty  the  power  to  ask  a  declaration  that  another  person,  who 
iiay  at  some  time  have  a  right»  has  no  such  right.  The 
dsnmrrer  must  be  allowed. 

Solicttors,  Druce  ^  Sons ;  and  £llmslie. 
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Where  a  rail- 
way company 
deviated  from 
the  limits  al- 
lowed by  their 
Act,  and  in- 
jarcd  plaintiff's 
hoose,  without 
giving  him 
notice,  upon 
which  he  ap- 
plied for  an 
injunction  to 
restrain  them 
from  carrying 
on  their  works, 
both  parties 
agreeing  to 
abide  by  the 
decision  of  the 
Board  of  Trade, 
which  sanc- 
tioned the  de- 
viation, each 
had  to  pay  his 
own  costs  of 
the  motion. 

Statement 


Argument, 


PEARCE  V.  WYCOMBE  RAILWAY  COMPA 

1  HE  Wycombe  Railway  Company^  having  obtained 
empowering  them  to  construct  their  railway,  according 
tain  plans  and  sections,  had,  in  making  their  line,  procec 
different  level  from  that,  for  which  they  had  obtain 
powers,  and  beyond  the  limits  of  deviation  allowed  by  th 
and  in  doing  so,  had  injured  a  house,  the  property  of  Pe 
plaintiff  in  the  suit.  The  Company  never  gave  the  pla: 
tice,  and  had  disregarded  all  his  applications  for  satL 
upon  which  he  filed  a  bill,  and  moved  for  an  injunctio 
strain  the  Company  from  constructing  the  railway. 

By  the  Railway  Clauses  Consolidation  Act  (8  &  9 
20.,  s.  66.),  the  Board  of  Trade  is  empowered  to  ai 
under  certain  circumstances,  any  mode  of  constructioi 
works  of  a  railway  which  shall  appear  to  be  substar 
compliance  with  the  Company's  Act ;  and  when  the 
moved  for  an  injunction,  the  motion  stood  over,  by  cc 
both  parties, -in  order  that  the  Board  of  Trade  migh 
whether,  having  regard  to  the  interests  of  the  plaintiff,  tl 
tion  was  such  as  ought  to  be  permitted.  In  the  meant 
Railway  Company  were  to  be  at  liberty  to  proceed  with 
struction  of  their  works.  The  Board  of  Trade  decid 
under  the  circumstances,  the  deviation  was  proper, 
motion  now  came  on  as  to  the  question  of  costs. 

Mr.  Swanston  and  Mr.  Nichols  for  the  plaintiff. 

Mr.  Jessell  (Mr.  Baily  being  absent)  for  the  Compan 

The  decision  of  the  Board  of  Trade  was,  in  fact,  a 
that  the  plaintiff  had  suffered  no  injury,  and  the  moti 
be  refused,  with  costs.  His  only  ground  was,  that 
injured,  and  that  being  decided  against  him,  he  has  fail( 
motion,  and  must  pay  the  costs. 

Mr.  Swanston,  in  reply.  The  illegality  of  the  Co 
proceedings,  is  not  denied  by  them.  The  Board  of  Ti 
decided  that  there  was  a  deviation  not  authorised  by  1 
and  as  we  should  have  succeeded  in  gaining  an  injunc 
are  now  entitled  to  our  costs.  As  far  as  damage  to  the 
is  concerned,  the  Board  of  Trade  has  nothing  to  say  Xa 
did  not  take  it  into  consideration.  It  is  clear  that  we 
regarded  in  the  light  of  having  succeeded  in  our  motion, 
therefore  entitled  to  costs. 


(a)  Reported  by  W.  Uackett,  Esq. 
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The  Vice- Chancellor.  This  motion  has  come  on,  in  con- 
sequence of  the  proceedings  of  the  Board  of  Trade,  on  the 
previooa  motion  in  the  suit  It  was  agreed  then,  with  the  con- 
sent of  all  parties,  that  the  motion  should  stand  over  until  after 
the  decision  of  the  Boai*d  of  Trade  should  be  obtained,  and  that 
neither  party  should  object  that  the  Board  had  no  jurisdiction  ; 
and  it  was  ordered  that  the  defendants  should  be  at  liberty  to 
go  on  with  the  works ;  at  the  same  time,  the  consent  was  not  to 
prejudice  the  right  to  appeal. 

It  is  now  asked  that  I  should  order  the  costs  of  the  motion  to 
be  paid  by  the  defendant  to  the  plaintiff.     Of  course,  this  does 
not  apply  to  the  costs  of  the  suit.    Now,  the  defendants  insist, 
that  the  Court  has  not  jurisdiction  at  this  st^ite  of  the  case,  to 
deal  mth  the  costs ;  and  that,  unless  there  is  a  specific  notice  of 
notion  as  to  the  costs,  I  cannot  deal  with  them.     I  am  not  of 
that  opinion ;  though  nothing  is  said  as  to  costs,  the  Court  can 
alvays  deal  with  the  costs  of  a  motion  as  it  thinks  fit,  and  I  con- 
sider I  have  perfect  jurisdiction  to  deal  with  the   question  of 
costs.   Now,  the  Board  of  Trade  has  distinctly  decided,  that  the 
deviation  mentioned  in  the  bill,  having  regard  to  the  interests 
of  the  plaintiff,  is  properly  made,  and  it  is  suggested,  that  that 
deddon  may  have  been  come  to,  from  the  Board  of  Trade 
Ittviiig  been  influenced  by  the  consideration,  that  the  works  had 
leen  prosecuted,  and  that  it  would  be  a  great  hardship  upon 
theoi  to  be  compelled  to  remove  those  works.     I  think  a  sufii- 
cient  answer  to  that  allegation  is,  that  the  parties  choosing 
to  go  to  the  Board  of  Trade,  and  waiving  all  objection  to  it^ 
jnriadiction,  must  have  taken  that  into  consideration.     It  is 
possible,  that  the  Board  might  have  been  so  influenced,  but  I 
We  no  means  of  knowing  it,  and  even  if  I  could  conjecture  it, 
the  parties  might  themselves  have  done  so,  at  the  time  they 
Agreed  to  the  order.     But  they  consented  to  allow  the  Railway 
Company  to  prbsecute  the  works ;  and  it  was  therefore  brought 
disdnctly  to  the  notice  of  the  parties,  that  there  would  be  that 
pioeecution  of  the  works,  which  might  influence  the  decision  of 
the  Board  of  Trade.     I  must,  therefore,  look  to  this  decision, 
iH>t  with  less  respect,  by  reason  that  it  may  have  been  so  influ- 
coeed.    We  find,  then,  that  the  Railway  Company  has  not  made 
tty  deviation,  which,  having  regard  to  the  interests  of  the  plain- 
tiff, is  not  proper ;  and  it  is  not  disputed  that  they  omitted  to 
pve  the  notices  required  by  the  Acts  of  Parliament.     Having 
'^ard,  therefore,  to  these  two  considerations,  one  in  favour  of 
the  Company,  by  reason  of  the  deviation  being  sanctioned  by 
the  Board  of  Trade,  and  the  other  in  favour  of  the  plaintiff^  by 

^ison  of  that  departure  from  the  limits  (without  giving  the 
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requisite  notices),  I  think  I  ought  not  to  give  any  costs  what- 
ever; and  that  I  ought  to  make  an  order  that,  having  regard  to 
the  decision  of  the  Board  of  Trade,  on  thb  motion  coming  on, 
the  Court  will  decline  to  make  any  order. 
Solisitorsy  RawUngs  ;  Baxter,  Rose,  jr  Norton^ 


LOBDS 

JusncES. 
July  15. 

A  testator  di- 
rected his 
trustees  to  in- 
vest 2000^,  and 
to  pay  the  di- 
-vidends  to  C.  S. 
daring  his 
natarallife;bat 
directed  that 
C.  S.  should 
not  have  power 
to  **  anticipate 
or  otherwise  in 
any  manner 
assign  or  in- 
cumber "  the 
said  dividends; 
and  in  case  he 
attempted  to 
do  so,  the  tes- 
tator directed 
that  the  stock 
should  be  held 
upon  other 
trusts.    C.  SL, 
after  some 
dividends  be- 
came due,  as- 
signed the 
same,  but  not 
any  future 
dividends. 
//e/</,  that  there 
was  no  for- 
feiture of  his 
interest 

Statement 


RE  STULTZ'S  TRUST.  («) 

John  STULTZ,  by  his  win  dated  the  8th  of  July,  1848, 
gave  to  his  trustees  2000/1  upon  trust,  to  invest  and  to  stand 
possessed  of  the  stocks  or  funds  in  or  upon  which  the  same 
should  be  so  invested,  upon  trust,  to  pay  the  interest,  dividends: 
and  annual  proceeds   to  arise  therefrom,  unto  his   nephew* 
Christian  Stultz,  during  his  natural  life,  to  be  pidd  to  him  b^ 
weekly,  monthly,  or  quarterly  instalments,  if  the  trustees  c 
trustee  for  the  time  being  should  think  it  expedient  so  to  d^ 
The  will  then  proceeded  thus:   "But  I  hereby  direct  an: 
declare  the  said  Christian  Stultz  shall  not  have  any  power  ^ 
authority  to  anticipate  or  otherwise  in  any  manner  to  assi^ 
or  incumber  the  said  dividends,  interest,  and  annual  proceeds^   < 
his  interest  therein,  or  any  part  thereof;  and  that  in  case  tM 
said  Christian  Stultz  shall  attempt  or  endeavour  to  anticipc^i 
or  otherwise  assign  or  incumber  the  same,  the  trust  and  beqiiec 
hereby  created  in  favour  of  the  said  Christian  Stultz,  shal 
thereupon  become  absolutely  null  and  void  to  all  intents  anc 
purposes  whatever:  and  from  and  after  the  decease  of  the  said 
Christian  Stultz,  or  from  and  after  any  such  attempt  or  endes* 
vour  on  his  part  to  anticipate  or  otherwise  assign  or  incumber 
the  same  dividends  and  annual  proceeds,  then  I  direct  and  d^ 
clare  that  my  said  trustees  do  and  shall  stand  possessed  of  tbe 
said  stocks  or  funds,  upon,  and  for  such  and  the  same  irosU, 
and  subject  to  the  like  powers,  provisoes,  and  conditions  as  vt 
hereinafter  expressed  and  declared  of  and  concerning  my  f^ 
siduary  personal   estate."     The  testator  died  on  the  16tli  of 
April,  1849. 

By  three  indentures,  dated  respectively  the  3rd  of  December, 
1850,  the  11th  of  April,  1851,  and  the  1st  of  March,  1853,  isi 
made  between  Christian  Stultz  of  the  one  part,  and  William  Heoiy 
Kingsford  of  the  other  part.  Christian  Stultz  in  oonsideratkHi 
of  certain  sums  in  the  indentures  respectively  mentioned  to 
have  been  paid  to  him  by  Kingsford,  did,  so  far  as  he  lawAdlj 
could  or  might,  without  creating  a  forfeiture  of  his  lile  e^Wi 

(a)  Reported  by  G.  6.  Allnutt,  Esq. 


THE  EQUITY  KEPOETS. 


335 


Mad  iaierat  in  the  said  legacy,  but  not  further  of  oiherwise,        1853. 


Statement 


^nunty  ftiflign,  transfer,  and  set  over  unto  Kingsford,  his  execii-    Re  Stultz*! 

tora^  administrators,  and  assigns^  the  debt  or  sum  or  sums  of       Trust. 

jxioney  then  due  and  owing  to  Christian  Stultz,  for  or  on  ac- 

^^cunt  of  the  dividends,  interest,  and  annual  produce  of  the  said 

l^^aoy  of  2000iL,  but  not  any  future  dividend,  interest,  or  annual 

X>'odace  to  arise  therefrom ;  and  it  was  declared  that  Kingsford 

lould,  after  payment  of  the  costs,  and  tbe  sums  advanced,  with 

iterest  thereon,  at  52.  per  cent.,  pay  the  surplus  to  Christian 


In  consequence  of  proceedings  instituted  in  the  Prerogative 
^Z!ourt,  probate  of  John  Stultz^s  will  was  not  granted  until  very 
^^oently.  On  the  31st  of  January,  1853,  the  trustees  of  the 
'^vill,  under  the  Trustees  Relief  Act,  transferred  into  Court 
2  \04L  15m.  9d.,  3L  per  cent,  consols,  on  account  of  this  legacy, 
^tiiat  8um  being  the  amount  of  stock  which  might  have  been 
I>iircha8ed  with  the  2000i:  on  the  16th  of  May,  1849),  and  paid 
X  16il  I9s»  8(L  cash  to  the  same  account  as  representing  the 
ixiterest* 

In  February,  1853,  William  Ilenry  Kingsford  and  Christian 
Stultz  presented  a  petition  for  the  payment  of  the  past  interest 
'fee  Kingsford,  and  the  future  dividends  to  Stultz.  This  petition 
^Was  afterwards  amended  by  asking  payment  of  the  past  interest 
fto  Christian  Stultz. 

Upon  the  petition  coming  on  to  be  heard  before  Vice  Chan- 
oellor  Wood,  his  Honour,  by  an  order  dated  the  23rd  of  April, 
1853,  declared  that  the  indenture  of  the  3rd  of  December,  1850, 
-operated  as  a  forfeiture  of  Christian  Stultz's  interest  in  the  be- 
quest^ except  as  to  the  dividends  which,  prior  to  the  3rd  of 
December,  1850,  would  have  accrued,  if  the  bequest  had  been 
invested.     Against  this  order,  the  petitioners  appealed. 

Mr.  Prendergast  (with  whom  was  Mr.  Rolt\  in  support  of 
the  appeal,  contended  that  no  forfeiture  had  occurred  by  the 
execution  of  the  deeds,  as  they  had  carefully  guarded  against 
any  assignment  of  the  future  dividends,  and  the  past  dividends 
oould  not,  by  the  assignment,  be  said  to  have  been  antici* 
pated. 

Mr.  Teed  and  Mr.  G.  L.  Russell,  for  the  residuary  legatees. 
The  attempt  against  which  the  terms  of  the  will  were  intended 
to  provide,  must  mean  something  short  of  the  assignment,  and 
here  such  an  attempt  had  been  made.  The  words  used  were, 
^anticipate  or  otherwise  asngn'*:  although  the  word '' antici- 
pate "  might  be  considered  as  referring  to  the  future  dividends, 
tbe  same  could  not  be  said  of  the  word  ^^  assign,*'  which  must 
be  held  to  refer  to  the  past  as  well  as  the  future  dividends. 
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They  cited  Brandon  v.  Aston  (a),  Martin  r.  Mar f  ham  {b), 
Boreham  y.  BignaU(c)y  Stephens  y.  James  {d),  and  Roehford  y, 
Uackman.  (e) 

Lord  Justice  Kniqht  Bruce  did  not  think  that  the 
testator  here  intended  to  prohibit,  or  that  he  contemplated  any 
dealing  whatever  with  arrears  of  interest  or  income  due  at  the 
time.  If  that  were  so,  the  legatee  had  done  nothing  more  than 
well  assign  the  dividends  and  income  already  due  and  in  arrear 
at  the  date  of  the  assignment,  and  that  created  no  forfeiture. 

Lord  Justice  Turner.    As  to  what  would  have  been  th 
effect  of  an  attempt  on  the  part  of  the  testator  to  preclude  hi 
nephew  from  assigning  an  interest,  when  absolutely  vested  i 
him,  he  gave  no  opinion.    The  question  was,  whether  he  had  o 
not  attempted  to  preclude  his  nephew  from  assigning  what  w; 
so  vested  in  him.     That  construction  was  not  one  to  be  pu 
upon  an  instrument  without  dear  words  to  that  effect.     Th 
Court  would  not  impute  to  a  testator  an  intention  to  take  awa;^ 
from  a  party  a  benefit  when  once  vested  in  him,  or  assign  t 
restraint  upon  anticipation  to  anything  else  than  future  div 
dends,  unless  it  was  constrained  so  to  do  by  the  words  of  ttr 
instrument.      Then,  was  the  Court  so  constriuned  or  not  in 
present  case  ?    His  Lordship  thought  not ;  but  rather  that 
words  led  to  a  contrary  inference.     The  words  were,  '*  But. 
hereby  direct  and  declare  that  the  said  Christian  Stultz  «h-T^|| 
not  have  any  power  or  authority  to  anticipate,  or  otherwise      in 
any  manner  to  assign  or  incumber  the  said  dividends,**  &c.    Wrle 
was  not  to  anticipate,  assign,  or  incumber ;  but  the  words  ^'otk^r- 
wise,  in  any  manner,  assign  or  incumber,''  applied  distinctly    fxi 
the  same  subject  as  the  preceding  word,  *' anticipate,"  whSoli 
could  only  have  any  force  or  effect  as  applying  to  future  di^v^i- 
dends.     The  whole  clause  was  perfectly  consistent  aa  Bpfiji^^S 
to  future  dividends  only. 

Solicitors,  Pickering,  Smith,  8f  Tompson ;  and  Pjfhe^ 


C 

e 
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(a)  2  Y.  &  Coll.  C.  C.  24. 
lb)  14  Sim.  230. 
(c)  8  Hare,  131. 


\ 


d)  4  Sim.  499. 

e)  9  Hare,  475. 
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A.,  against 
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ment was  re- 
gistered, mort» 

freehold  estate 


FREER  V.  HESSE.  (/) 

IHIS  was  an  appeal  from  Vice  Chancellor  Stuart  Tb^ 
suit  was  instituted  for  the  purpose  of  compelling  specific  p^^ 
formance  of  a  contract  to  purchase  certain  real  estate,    tbo 

(/)  Reported  by  G.  S.  AUnutt,  Esq. 
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plaintiff,  Dn  Fieer,  was  a  mortgagee,  with  a  power  of  sale  under      ^  ^^^^' 
a  deed  dated  the  30th  January,  1844.     The  contract  for  sale 
to  the  defendant  was  made  on  the  10th  December,  1846,  sub- 
ject to  certun  conditions  under  which  a  sale  by  auction  had  ^  „     . , 
previously  been  attempted  without  success.     The  property  was  power  of  sale, 
in  the  particulars  described  as  a  dwelling-house  and  outbuild-  J^m^ww*^^ 
inga,  with  land  adjoining,  containing  24a.  Or.  27 p.,  more  or  assigned  in 
leas,  being  freehold,  except  about  26p.  of  copyhold.     One  of  ^^  to*attend 
the  conditions  provided  for  compensation  if  any  mistake  or  the  inheritance, 
omission  should  be  discovered  in  the  description  of  the  pro-  to  sell  to  c. 
party.     The  purchaser  was  let  into  possession  on  the  25  th  The  five  years 

Tv%         ^r^fr.!  1.1  11  ^t       from  the  regis- 

December,  1846,  but  did  not  pay  the  purchase-money,  and  he  tration  of  the 
afterwards  refused  to  complete  the  contract,  on  the  ground  of  a  ^fj^ex'^jS"" 
defective  title  to  the  copyhold  portion  of  the  property,  and  also  and  the  judg- 
on  account  of  there  being  two  judgments  registered  against  the  Jben^re^ffU- 
mortgagor,  on  the  6th  May,  and  the  25th  November,  1843.  tered.   Before, 
The  mortgagee,  however,  contended  that  he  had  had  no  notice  conreV^a^to 
of  the  judgments,  and  that  by  the  deed  of  the  30th  January,  ^-  ^m  e^^e- 
1844,  a  satisfied  term  of  1000  years,  created  in  1818,  in  the  judgment  was 
freehold  portion  of  the  property,  was  assigned  to  a  trustee  for  the  ^-registered, 
mortgagee,  for  better  securing  the  mortgage  debt  and  interest,  it  was  given  to 
and,  subject  thereto,  in  trust  to  attend  the  inheritance.     The  ^^w  that  the 
suit  was  instituted  in  1848,  and  the  bill  was  amended  in  that  completion  of 
year.     On  the  24th  May,  1850,  a  decree  for  specific  perform-  conW  hl'^l 
ance  was  made,  and  it  was  referred  to  the  Master  to  enquire  forced  upon  C. 
as  to  the  title,  having  regard  to  the  terms  of  the  contract.     On  dition"^°the  °* 
the  24th  May,  1852,  the  Master  reported  that  a  good  title  was  judgment  cre- 

L  ^\       „  1    ^r        -.^^^  Ti     1  •  1       ditor  releasmg 

ahown  on  the  7th  May,  1852,  to  all  the  estate,  excepting  tlie  or  exonerating 
copyhold  portion,  comprising  about  3a.  29p.     To  this  report  ^®  ^■^^• 
no  exceptions  were  taken.     On  the  9th  November,  1850,  one      ^^*«"^^ 
of  the  judgments  was  re-registered,  and  notice  of  it  was  given 
to  the  defendant.     The  cause  came  on  for  further  directions 
l>efore  Vice  Chancellor   Stuart,  and  on  the  4th   March,  his 
Honour  overruled  the  defendant's  objections  on  the  ground  of 

^he  judgments,  and  considered  the  question  as  to  the  copyhold 

portion  of  tlie  property  was  a  subject  for  compensation. 

Mr.  MaUns  and  Mr.  Hallett  appeared  for  the  plaintiff.  Argument. 

Mr.  Bacon  and  Mr.  Henry  Stevens  were  for  the  defendant, 

^he  appellant,  and  admitted  that  there  was  substantially  a  good 

Wding  title  to  the  copyholds,  and  that  the  main  question  was, 

as  to  the  effect  of  the  judgments. 

[Lord  Justice  Knight  Bruce  said  that  the  Master's  report  of 
a  good  title  not  having  been  excepted  to,  the  objection  as  to 
the  judgments  could  not  arise  in  the  present  stage  of  the  cause, 
though  it  might  be  raised  upon  settling  the  conveyance.     To 
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^5S^      save  expense  to  the  parties,  however,  their  LorcUhipg  ^odd  hear 
the  question  argued  now.] 

Mr.  Maliru  and  Mr.  Ualtett  then  contended  that  the  judgment! 
bdn^  on  the  expiration  of  the  five  years,  m  1848,  off  the 
rq^ter,  a  purchaser  became  entirely  fireed  from  them,  and  that 
upon  re-registration  the  judgments  could  only  affect  the  debtor, 
and  the  property  then  belonging  to  him.  In  the  present  case, 
the  contract  having  been  made  prior  to  the  re-registration,  the 
purchaser  came  within  the  benefit  of  the  2  &  3  Vict,  ell.,  and 
could  not  be  affected  by  the  judgments.  The  policy  of  that 
Act  was  to  shorten  the  time  for  searching  the  register;  and  if  a 
creditor  allowed  the  five  years  to  expire  without  re-r^istering 
his  judgment,  a  purchaser  of  the  debtor's  property  was  in  the 
same  situation  as  if  the  judgment  had  been  satisfied  or  released, 
and  no  subsequent  re^registration  could  revive  the  charge  upon 
any  other  property  than  that  which  th.e  debtor  possessed  at  the 
time  of  such  re-registration.  They  referred  to  the  1  &  2  Yict 
c  110.  ss.  13.  &  19. 

The  vendor,  at  the  time  his  mortgage  was  completed,  had  no 
notice  of  these  judgments  against  the  mortgagor ;  and  the  de- 
fendant would,  although  notice  had  been  given  to  him,  stand  i 
the  vendor's  place,  and  take  the  property  free  from  th 
judgments. 

If,  however,  this  should  not  be  the  case,  the  purchaser 
etill  the  protection  of  the  term,  which,  for  the  purpose  of  su 


protection,  was,  by  the  8  &  9  Vict.  c.  112.,  still  to  be  considerecx^rsi 
as  a  subsisting  term. 

Upon  the  question  of  costs,  they  referred  to  Long  v.  ColUerjd^^^  )^ 
Scoones  v.  Morrell  (i),  and  Monro  v.  Taylor,  (c) 

Mr.  Bacon  and  Mr.  Henry  Stevens  were  not  called  upon. 

« 

JudffmenU  LOBD  JUSTICE  KnIGHT  BrUO£.     A  point  had  been  MTgiM— ==»f? 

in  this  case  not  properly  arising  on  appeal,  and  which  was  m 
regularly  before  the  Vice  Chancellor ;  but  their  Lordships 
.consented  to  hear  the  argument  at  the  request  of  the  counf 
on  both  sides.     The  question  was,  whether,  upon  the  assum] 
tion  that  the  purchase  was  to  be  completed,  that  was,  that  tl 
contract  was  to  be  spedfically  performed,  and  that  the  title 
good,   the  purchaser  had  a  right  to  insist  that  a  juc^mer^^t 
creditor,  or  a  person  holding  a  judgment,  should  join  in  tk^^ 
conveyance ;  or,  which  was  the  same  thing,  should  release  acv.^ 
'  exonerate  this  property.     In  general,  the  questions  betwe^-'' 
vendor  and  purchaser,  on  what  was  called  a  doubtful  title,  aros^ 
jis  to  title  strictly  so  called,  and  seldom  upon  questions  of 

«        (a)  4  Robs.  269.  (b)  1  Bea.  251.  (e)  8  Hare,  7a 
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eodTeyanoe;  bat  it  was  of  course  possible  that  analagoua  ^  ^^^' 
qnestiims, —  questions  for  some  purposes  substautially  the  same, 
— might  arise  with  respect  to  conveyances,  and  this  appeared  to 
be  one  of  them.  The  first  point  raised  by  the  vendor  was  this:  Jldgmmt. 
He  acquired  the  mortgage,  under  which  he  now  sold,  in  1844 ; 
the  judgment  in  question  was  registered  in  1843  ;  and,  whea 
he  took  his  mortgage,  unquestionably  it  bound  the  estate  as  an 
inoambraace.  He  completed,  however,  without  having  searched 
the  register,  and,  as  it  was  sdd,  without  notice  of  the  judg* 
ment.  His  Lordship  would  at  present  assume  the  existence  of 
the  judgment,  and  put  the  evidence  as  to  notice  out  of  the 
question*  After  having  done  this,  the  vendor  contracted  to 
sell  to  the  present  purchaser,  whose  purchase  was  not  yet  com* 
pleted ;  and  in  that  state  of  things  arrived  the  year  1848,  which 
was  the  termination  of  five  years  from  the  period  of  the  regis- 
tration of  the  judgment.  It  was  siud  that  the  Act  of  Parliar 
ment  appUed  to  this  case,  either  in  favour  of  the  vendor,  inde^ 
pendently  of  the  contract  to  sell  to  the  purchaser,  or  in  favour 
of  the  purchaser,  by  reason  of  that  contract.  Both  questions 
appeared  to  hb  Lordship  of  considerable  difficulty.  It  was  not 
easy  to  say  how,  under  the  words  of  the  statute,  it  could  apply 
to  a  vendor,  who  was  undoubtedly  subject  to  the  judgment  at 
the  time  he  purchased ;  because  it  was  a  registered  judgment, 
and  five  years  had  not  then  elapsed  since  the  registry;  and 
with  regard  to  the  purchaser,  as*  he  had  only  a  contract, 
although  great  inconvenience  might  arise  from  holding  that  he 
could  not  have  the  benefit  of  the  Act  until  he  had  completed  his 
purchase,  or  taken  a  conveyance,  that  appeared  to  be  also  a 
question  of  considerable  difficulty ;  and  as  to  the  Registry  Act, 
his  Lordship  could  not,  with  due  attention  to  the  principle 
which  regulated  the  proceedings  of  this  Court  in  cases  of  specific 
performance,  where  it  was  requisite  to  show  reasonable  safety, 
8ay,  that  it  was  a  case  of  that  description ;  and  therefore,  if  it 
depended  on  that  point  alone,  he  must  say,  that  the  purchaser 
would  have  a  right  to  reject  the  purchase,  even  at  the  present 
stage,  unless  the  concurrence  of  the  judgment  creditor  or  a 
release  from  him  was  obtained.  For  the  present  purpose  his 
'Lordship  had  assumed  that  the  term  of  years  was  out  of  the 
question.  Another  important  view,  however,  was,  that  in  the 
freehold,  being  the  larger  part  of  this  property,  there  was  a 
term  of  years  created  some  time  ago.  The  present  purchaser, 
however,  had  notice  of  the  judgment,  and  he  could  not,  by  any 
merits  of  his  own,  claim  the  advantage  of  the  term  against  the 
judgment  creditor.  But  it  was  said  that,  by  the  merits  of  his 
vendor,  he  might ;  and  there  could  be  no  doubt  that,  generally 
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1853^  ^  speaking,  a  purchaser^  with  notice^  from  a  vendor  without  notice 
was  entitled  to  the  same  protection  as  the  vendor  was.  Bu 
this  was  a  question  not  between  incumbrancers  claiming  right 
against  the  estate.  The  question  arose  in  a  suit  for  specifii 
performance  between  one  person  in  possession,  who  wished  t\ 
sell  the  estate,  and  another ;  and  the  safetj  of  the  title  depended 
on  the  question,  whether  the  vendor  had  or  had  not  notice  o 
the  incumbrance.  The  vendor  said  that  he  had  not  notice,  ani 
his  agents  said  that  they  had  not.  His  Lordship  was  not  awan 
of  any  instance,  and  neither  the  counsel  in  the  cause,  nor  Mi 
Lee,  had  been  able  to  supply  any  to  the  Court,  of  a  case,  ii 
which  a  title  depending  upon  such  facts  had  been  forced  upoi 
a  purchaser.  Hb  Lordship  could  not  venture  to  say,  in  such  x 
case,  that  the  concurrence  of  the  judgment  creditor,  or  a  relea» 
from  him,  could  be  dispensed  with.  That,  however,  was  not  all 
The  term  did  not  cover  the  whole  estate ;  it  did  not  affect  th< 
copyhold  parts  of  it.  It  was  said  that  there  was  a  probability 
of  obtaining  the  concurrenc>e  of  the  judgment  creditor  as  to  thi 
freehold ;  but  that  would  not  do.  He  was,  therefore,  sorry  U 
say  that,  only  upon  condition  of  obtaining  a  release  or  exonen^ 
tion  of  the  whole  estate  could  this  sale  be  enforced. 

Lord  Justice  Turner  said  he  entirely  concurred  in  the 
opinion  of  his  learned  brother ;  and  a  very  few  words  weak 
explain  the  grounds  of  his  concurrence.  The  question  wai 
whether  the  Court  was  fo  compel  the  purchaser  to  try  the 
question  with  the  judgment  creditor  on  these  acts,  and  no  one 
could  tell  what,  as  between  the  judgment  creditor  and  the 
purchaser  after  the  purchase,  would  be  the  construction  of  the 
acts.  Their  Lordships  might  form  their  own  opinion,  and 
other  judges  might  arrive  at  a  different  conclusion.  His  Lord- 
ship had  occasion  to  consider  in  Pyrke  v.  Waddingham  {a\  and 
had  there  fully  stated,  the  grounds  on  which  a  question  of 
doubtiul  title  should  be  a  reason  against  decreeing  specific  per- 
formance, and  he  still  adhered  to  what  he  had  there  siud.  It 
was  sufficient,  then,  to  say,  that  the  law  was,  so  iar  as  these  acts 
were  concerned,  unsettled  and  doubtful.  As  to  the  fact  of 
notice,  although  the  parties  here  might  say  there  was  no  notice, 
it  might  appear,  upon  further  evidence,  that  there  was.  EQs- 
Lordship  thought  there  should  be  a  discharge  of  the  judgment 
before  the  purchaser  completed  his  purchase;  and  that  the  com- 
pletion could  not  be  enforced  by  the  vendor  without  the  c<m* 
currence  of  the  judgment  creditor  who  had  re-registered,  and  of 
the  other,  in  case  he  should  re-r^ster,  before  the  execution  of 
the  conveyance. 

Solicitors, £/(m?er.  Vizard^  8f  Parson;  Holme,  Lqfhts,  ff  Yinofff. 

(a)  10  Hare,  1. 
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GOTLIEB  V.  CRANCH.  (a)  :Lobi>8 

Justices. 

IHIS  was  an  appeal  from  the  decision  of  Vice  Chancellor       ^^y^^- 
StuarL    In  November  1821,  the  plaintiff  applied  to  Mr.  Wm.  ^i^onlfln 
Burt,  an  attorney,  for  a  loan  of  200/.,  and  on  the  23rd  of  No-  advance  of 
yember  received  a  letter  as  follows :  —  "  The  terms  of  the  loan  to  r'mwi- 
are  8i  per  cent,  besides  insurance  of  your  life.     One  or  two  J"^*y  ^^ 
goarantees,  also,  of  undeniable  responsibility  and  character,  will  being  si!,  per 
be reqaired.'     Shortly  afterwards,  the  plaintiff  received  from  ^°^  "P?° ^^ 
Mr.  Burt  a  letter,  containing  the  following :  — *^  The  settlement  U  9<.  2d  for 
of  this  business  would  be,  I  think,  much  facilitated  by  your  ^*  P?„Tnl"!.. 

'  '  •^  i'  on  an  insaranco 

seeing  Mr.  Davey,  either  at  his  house  or  abroad,  when  you  can  of  A-'s  life, 
fix  the  day  next  week;  let  it  be  either  Thursday  or  Friday,  anni^ty^land 
when  you  and  he  and  the  guarantees  can  attend,  informing  me  three  sureties 
of  the  same ;  previous  to  which  attendance  Mr.  Davey  should  Se^^payment^' 
wait  on  Messrs.  Eastlake,  and  desire  them  to  order  the  policy,  o^  the  same, 
and  have  it  dated  the  same  day,  whether  Thursday  or  Friday,  any  additional 
as  the  business  is  settled  ;  because,  until  the  money^is  advanced,  P^™"im8 
IK)  interest  in  your  life  arises  on  the  part  of  his  son  who  is  the  be  occasioned 
lender  of  the  money,  and  who  must  be  the  insurer  of  your  life."  abrwid- anZ^^^ 
l^pon  the  advance  of  the  loan,  a  joint  and  several  bond,  dated  the  bond,  pro- 
the  10th  of  January,  1822,  was  given  by  the  plaintiff,  and  ^^Z^the 
William  Hayne  Grylls,   John    Cranch   Grylls,  and   Edward  repurchase  of 
Jopey,  in  the  penal  sum  of  400/.,  for  the  payment  to  John  Pol-  notice.'^^The  "^ 
^*>ti  Davey,  his  executors,  administrators^  and  assigns,  during  ins'irance  was 
tJ^e  natural  life  of  the  plaintiff,  of  an  annuity  of  21/.  95.  2^.,  by  name.    Upon 
four  equal  quarterly  portions,  and  also  for  the  payment,  during  ^^  repurchase 
^e  oontinnance  of  the  said  annuity,  within  the  space  of  seven  days  it  was  Held, 
*t  furthest  after  being  so  requested,  of  all  additional  premiums  MoMed^R 
pf  insurance  which  might  be  occasioned  to  or  paid  by  Davey, 
"^^  executors,  administrators,  or  assigns,  in  consequence  of  the 
P'uintiff  being  ordered  abroad  on  foreign  service  or  otherwise 
^^^^enting  himself  from  this  kingdom.     The  bond  also  contained 
^    c^lause  enabling  the  obligors,  after  two  years,  to  redeem  the 
^^^uity  iqpon  giving  six  months'  notice,  and  paying  the  200/. 
I^^d  all  arrears,  costs,  damages,  charges,  additional  premiums  of 
'^^urance,  and  other  expenses  incurred  or  sustained  with  rela- 
*^On  to  the  said  annuity.     A  warrant  of  attorney  of  the  same 
^*^te  was  also  given  by  the  said  obligors,  to  secure  the  due  pay- 
'^^nt  of  the  annuity  and  the  additional  premiums  of  insurance. 
•^H  the  same  10th  of  January,  an  insurance  was  effected  on 
^«^€  life  of  the  plaintiff  in  the  European  Life  Insurance  Coni'- 
f^^ny^  in  the  name  of  John  Pollard  Davey,  for  the  suin  of  200/. 

(a)  Reported  by  G.  S.  Allnutt,  Esq. 
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The  annuity  was  calculated  to  include  87.  per  cent,  upon  tk 
loan,  and  5L  9«.  2d.  for  the  premium  on  the  insurance.  Thi 
annuity  was  regularly  paid  by  the  plaintiff,  and,  in  August 
1851,  he  gave  notice  to  the  defendant,  who  was  then  entitled  t 
the  annuity,  of  his  intention  to  repurchase.  On  the  22nd  o 
April,  1852,  the  200L  was  paid,  and  the  bond  and  warrant  c 
attorney  were  delivered  to  the  plaintiff;  the  defendant,  how 
ever,  refused  to  give  up  the  policy  of  insurance,  and  the  presen 
suit  was  instituted  for  the  purpose  of  obtaining  the  same.  Th* 
Vice  Chancellor  Stuart  decreed  that  the  policy  should  be  givei 
up  to  the  plidntiff,  but  without  costs ;  and  from  this  decree  tb 
defendant  appealed. 

Mr.  Chandless  (with  whom  was  Mr.  Speed),  for  the  plaintifl 
Contended  that  the  effecting  the  policy  and  the  grant  of  th 
annuity  formed  one  transaction ;  and,  the  policy  having  bee 
kept  up  at  the  plaiutiff^s  expense,  he  was  now  entitled  to  tb 
benefit  of  it.  The  insurance  was  made  for  the  security  of  th 
defendant ;  and  that  object  having  been  put  an  end  to  by  th 
repurchase  of  the  annuity,  the  plaintiff  was  entitled  to  have  th 
policy  assigned  to  him.  He  referred  to  Exparte  Andrews  {a] 
Phillips  V.  Eastwood  (ft),  Holland  v.  Smith  (c),  fVilliams  ^ 
Atkyns  (d),  and  Humphrey  v.  Arabin.  («) 

Mr.  Giffard,  for  the  defendant,  was  not  called  upon  by  th 
Court 


JudoMUUm 


Lord  Justice  Ekight  Bruce.  The  mere  circumstanc 
that  a  purchaser  of  an  annuity  insured  the  life  on  which  the  ax 
nuity  depended,  did  not  necessarily  give  to  the  person  or  estat 
that  paid  the  annuity  an  interest  in  the  policy.  In  that  simp] 
state  of  circumstances,  the  policy  belonged  to  the  person  wh 
had  chosen  to  effect  it  for  his  own  protection  or  advantagi 
It  generally  or  often  happened,  that  when  an  annuity  wi 
granted,  the  amount  of  the  annuity,  or  the  price  to  be  givei 
was  fixed  on  the  principle  of  obtaining  for  the  purchaser  of  th 
annuity  a  certain  amount  per  cent  for  his  purchase-money,  an 
enough  to  insure,  on  the  ordinary  terms,  the  life  on  which  tb 
annuity  depended.  If  there  were  no  more  in  the  case  or  cii 
cumstances  than  that  those  considerations  formed  part  of  thecal 
culations,  that  did  not  change  the  case,  or  alter  the  righta  of  th 
purchaser  and  creditor:  these  remained  exactly  as  they  wool 
have  done  if  the  price  or  amount  were  calculated  without  re 
ference  to  any  such  considerations.     So,  also,  it  was  not  an  us* 


(a)  3  Rose,  21. 


Gas.  temp.  Sugd.  2S9. 
(c)  GEsp.  11. 
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common  thingi  when  the  price  or  funount  of  the  annuity  had 
been  fixed  with  reference  to  such  considerationsi  to  provide  that^ 
if  the  perton  on  whose  life  the  annuity  depended,  should  go 
abroad,  or  in  case,  if  a  man,  of  his  entering  into  military  service, 
by  which  the  expense  of  the  insurance  was  increased,   the 
amount  of  the  difference  should  be  paid  by  way  of  addition  to 
the  annuity  $  because  that  changed  the  calculation,  or  rather,  it 
added  a  new  element  to  those  upon  which  the  calculation  gene-* 
rally  proceeded :  and  if  there  were  nothing  more  in  the  case 
than  that,  not  uncommon,  ingredient  in  the  transaction,  that, 
also,  did  not  yaiy  the  case ;  because  in  each  of  those  states  of 
circumstances,  it  was  at  the  option  of  the  purchaser  of  the  an- 
nuity, whether  he  would  insure  or  not,  whether  he  would  make 
a  contract  with  the  office,  or  become  his  own  insurer.      Nor 
did  it  make  a  difference,  although  there  should  be  a  covenant 
that  the  person,  on  whose  life  the  annuity  depended,  should,  on  a 
reasonable  request,  attend  at  the  office,  that  the  doctor  or  me- 
dical officer  attending  there  might  examine  the  life,  and  see 
whether  the  insurance  was  to  be  made.     That  also  was  a  very 
common  ingredient,  and  did   not  advance  the  case.      There 
might  be  particular  circumstances  of  contract,  or  there  might 
be  representations,  express    or   implied,  that  might  change 
the  nature  of  the  case,  showing  there  was  a  trust  or  contract 
affecting  the  policy  in  favour  of  the  grantor.     His  Lordship 
lav  nothing  of  the  kind  in  the  present  case ;  nothing  in  it  be- 
yond a  plain  declaration  of  the  principle  on  which  the  calcu- 
lation proceeded,  which  was  more  or  less  involved  in  every  one 
of  these  anniuty  transactions,  whether  mentioned  or  not ;  but 
the  purchaser  of  the  annuity  still  remained  at  liberty  either  to 
drop  or  keep  up  the  policy.     The  grantor  could  not  complain 
whether  he  did  or*did  not  do  it.     He  might  have  been  his  own 
^urer  altogether;   at  his  own  choice,  for  his  own  benefit,  and 
^t  his  own  risk.     Therefore  his  Lordship  did  not  see  any  ingre- 
dient in  the  present  case  upon  which  it  could  be  brought  within 
either  of  the  authorities  brought  under  the  attention  of  the  Court. 
Mr.  Chandless  had  well  argued  the  case  in  every  respect     He 
had  made  the  most  of  his  materials,  but  had  not  been  able  to 
ooovinoe  his  Lordship  that  there  was  anything  in  this  case  sub- 
stantially beyond  the  ordinary  simple  traneaotion  which  had  been 
mentioned,  and  in  which  the  policy  belonged  to  the  purchaser 
of  the  annuity,  as  his  Lordship  considered  this  did. 

Lord  Justice  Tubneb.  As  a  general  rule  it  was  not 
disputed  that  where  the  grantee  of  an  annuity  insured  the  lifis 
of  the  grantor,  the  policy  effected  belonged  generally  to  the 
grantee.    The  question  was,  whether  there  were  here  special 
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circumstanceB  which  altered  the  general  rule.  The  first  thing 
to  look  for  was^  whether  there  had  been  here  any  contraci 
between  the  parties  that  this  policy,  on  the  redemption  of  the 
annuity,  should  belong  to  the  grantor.  Undoubtedly  a  con< 
tract  of  that  description  might  be  entered  into.  The  only  evi- 
dence as  to  the  existence  of  such  contract  here^  was,  first  the 
letters  which  passed  between  the  parties  before  the  annuity 
was  granted,  and  which  referred  to  its  being  necessary  to  pro- 
vide for  the  insurance  of  the  grantor's  life ;  but  what  did  that 
amount  to  more  than  stating  the  terms  on  which  the  money  was 
to  be  lent  ?  What  was  there  stipulated  for  was,  that  the  grantee 
would  apply  the  money  he  received,  in  respect  of  the  grant  oi 
the  annuity,  in  effecting  an  insurance  on  the  grantor's  life ;  but 
that  was  nothing  more  than  a  statement  of  the  calculation  made 
as  a  foundation  of  the  terms  on  which  the  grantee  would  ad- 
vance his  money.  There  was  an  entire  absence  of  contract 
between  the  parties  as  to  the  property  in  the  policy.  Then 
came  the  stipulation,  in  the  bond,  that  if  the  grantor  should  go 
abroad^  the  extraordinary  premiums  occasioned  thereby  should 
be  paid  by  the  grantor.  That,  however,  imposed  no  obligation 
on  the  grantee  to  keep  the  policy  on  foot ;  it  meant  that  he 
might  keep  up  the  insurance,  taking  the  amount  payable  at  the 
office  as  the  measure  of  the  risk  he  ran.  The  money,  therefore* 
that  the  grantee  received  was  his,  the  grantee's,  own  money 
He  received  8^  per  cent,  on  his  loan,  and  besides  that,  aa 
annual  sum  which  he  applied  in  keeping  on  foot  the  policjir 
The  money  so  applied  was  not  the  grantor's  money,  but  h5 
own  money ;  and  what  possible  equity  was  there  for  tia 
grantor  to  have  the  benefit  of  the  application  of  the  grantee 
own  money?  It  was  quite  clear  that  there  was  no  foundatic- 
whatever  for  this  bill,  and  it  must  be  dismis^d  with  costs,  W" 
there  would  be  no  costs  of  the  appeal. 

Solicitors,  George  Sf  JVilliam  Compton  Smith ;  and  JPantifa^ 
Moginie. 
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(of  which  they 
had  a  lease),  in 


EXP  ARTE  FENN,  IN  RE  THE  PENNANT  aj?^j 
CRAIGWEN  CONSOLIDATED  LEAD  MINIt?^^ 
COMPANY,  (a) 

1  HIS  w^is  a  motion  by  way  of  appeal  from  the  decision  (^ 
.Master   Tinney^  of  the  16th  of  June  last,  whereby  he  had 
restored  the  name  of  Mr.  Joseph  Fenn  to  the  list  of  contri- 

(a)  Reported  by  G.  S.  AUnutt,  Esq. 
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batories  of  the  Pennant  and  Craigwen  Consolidated  Lead  ,  ^^^^'  . 

Mining  Company.  Exparte 

The  company  was  formed  for  the  purpose  of  working  a  mine,  tm  Pennant 
of  which  they  held  a  lease,  in  Wales,  and  it  was  stated  in  the  and  Craig- 
prospectuses  and  rules  that  it  was  formed  upon  the  cost-book  ^^^J^lead* 
principle.  The  cost-book,  which  contained  the  rules  of  the  com-  Mining  Com^ 
puny,  provided^   by  the   24th  rule,  as  follows :    "  That  any  J^^^' 
shareholder  may  determine  his  or  her  responsibility  or  liability 
with  respect  to  the  affairs  of  these  mines,  upon  his  or  her  one  of  the  rules 
giving  notice  in  writing  to  the  purser  of  the  company  for  the  *  shareholder 
time  being,  of  his  or  her  desire  of  retiring  from  the  company,  mine  his  lia- 
and  also  upon  depositing  with  the  said  purser  the  transfer  of  nlJ^JeTo^iic"^ 
thediares  held  by  him  or  her,  and  signing  a  relinquishment  of  purser  of  his 
all  claims  or  demands  on  the  company  in  respect  of  such  share  andX^wSting 
or  shares.**     On  the  17th  of  April,  1848,  Mr.  Fcnn  became  a  with  the  purser 
holder  of  ninety-eight  shares  in  the  company,  but  did  not  sign  i,ig  shares,  and 
the  cost-book.     On  the  15  th  of  September,  1848,  a  lease  was  signing  a  re- 
granted  of  the  Pennant  mining  sett  to  Kidgway  and  others,  of  claims  on 
tmstecs  on  behalf  of  the  company  ;  and  on  the  1st  of  August,  ^^^^^^^^^^^^ 
1850,  a  lease  was  granted  of  the  Craigwen  mining  sett,  to  Don-  the  shares, 
bleday  and  others,  trustees  on  behalf  of  the  company,  at  certain  ^'a^gg^n^tf 
rents  and  royalties.     On  the  3rd  of  April,  1848,  the  first  call  company, 
of  8f.  per  share,  which  was  authorised  by  a  meeting  of  the  ^f^t,  furnish-" 
siuu^holders,  was  made.     On  the  5th  of  June,  1850,  a  quar*  ed  to  him  at 
^rly  meeting  of  the   shareholders  was   held,   and   from   the  oflSce,  relin- 
^coounts  then  laid  before  them,  it  appeared  that  the  assets  were  <!"»8*>i°g  Ws 
^50113*.  Irf.,   and   the   liabilities  2101/.  3*.  ll^c^.     At   that  sp'^ofliir' 
"^Jeetinir  a  call  of  10*.  per  share  was  made,  and  on  the  8th  of  ^^"^^'    The 

•j.           o                                  *                                          '  company  s 

^'anaary,  1851,  a  farther  call  of  5s.  per  share  was  made.     The  affairs  being 

^port  of  the  meeting  of  the  5th  of  June,   1850,   with  the  S^reTtJb^'"'" 

•ccount  and  the  report  of  the  meeting  of  the  8th  of  January,  ^ound  up,  it 

^8ol,  were  received  by  Mr.  Fenn,  who  paid  both  calls.     A  a!*b.  ^asnot 

^^py  of  a  drcular,  dated  the  9th  of  August,  1851,  was  addressed  a  contributory. 
^o  Mr.  Fenn ;  and  thereby,  after  stating  an  intention  to  hold  a 
^P^ial  general  meeting  of  the  shareholders  on  the  26th  of 
August,  notice  was  given  that  the  following  subjects  would  be 
^^bmitted  for  the  consideration  of  the  shareholders :  "  To 
^^termine  what  course  shall  be  adopted  to  discharge  the  present 
^^^bilities  of  the  company;  and  to  raise  sufficient  capital  for 
forking  the  mine  vigorously,  either  by  issuing  new  shares, 
^^Mdung  a  call,  or  by  any  other  means  that  may  appear  to  the 
^Hareholders  most  desirable ;  but  should  the  shareholders 
^^ermine  not  to  raise  more  money  than  will  be  sufficient  to 
1^7  ofF  the  present  liability,  then  to  take  into  consideration  the 
^^^8t  ^an  oif  closing  the  operations  of  the  company  so  as  to 
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prevent  further  expenses  being  incurred.*'  The  meeting  whic 
was  held  on  the  26th  of  August^  was  adjourned  to  the  5t 
of  September,  1851,  and  notice  of  the  adjourned  meeting  wa 
given  to  Mr.  Fenn.  On  the  4th  of  September  Mr.  Fenn  wrot 
to  the  purser  as  follows,  *^  I  beg  to  inform  you  it  is  my  deai 
to  retire  from  the  Pennant  and  Craigwen  Consolidated  Lea 
Mining  Company,  and  thereby  relinquish  all  right  and  title  I 
the  parts  or  shares  standing  in  my  name  in  the  cost*book  of  th 
company."  Tliis  notice,  which  was  in  a  form  partly  printei 
received  from  the  office  of  the  company,  was  signed  k 
Mr.  Fenn,  and  witnessed.  On  the  8  th  of  September  t! 
purser  sent  to  Mr.  Fenn  another  form,  which  he  stated  mc: 
be  signed  and  witnessed  before  the  relinquishment  could 
accepted.  This  form  was  as  follows :  "  I  do  hereby  give  jt" 
notice  that  it  is  my  intention  to  relinquish  my  shares  in  ^ 
Pennant  and  Craigwen  Consolidated  Lead  Mining  Compajo 
bearing  my  share  of  the  liabilities  incurred  to  the  end  of  tl 
present  month."  On  the  11th  of  September,  Mr.  Fenn  r& 
turned  the  former  notice,  refusing  to  sign  that  sent  by  tie 
purser.  On  the  12th  of  September  the  purser  replied  that 
he  could  not  accept  the  relinquishment,  except  upon  the 
signature  of  the  new  form  of  notice.  With  t)ie  exception  of 
a  meeting  on  the  3rd  of  April,  1849,  which  his  solicitor  at- 
tended on  his  behalf,  Mr.  Fenn  was  not  present  at  any  of  the 
meetings  of  the  shareholders. 

In  December,  1851,  the  company  was  ordered  to  be  wound 
up.  Mr.  Fenn's  name  was  placed  by  Master  Tinney  on  the  list 
of  contributories ;  but,  on  appeal,  the  yice-Chancellor  Stuart, 
on  the  12th  of  November,  1852,  ordered  the  name  to  be  »• 
moved.  On  the  18th  of  December,  1852,  on  an  appeal  by  the 
official  manager,  the  Lords  Justices  discharged  the  order  of  tbe 
Vice-Chancellor  and  ordered  that  the  decision  of  Master  TixufJ 
should  be  reversed  without  prejudice  to  any  question,  and 
either  party  was  to  be  at  liberty  to  go  again  before  the  Master 
de  novoy  and  the  Court  reserved  the  consideration  of  the 
question  of  costs,  and  gave  liberty  to  apply. 

A  state  of  facts  was  then  prepared,  and  an  application  was 
made  to  Master  Tinney  to  restore  Mr.  Fenn's  name ;  and  oo 
the  16th  of  June,  1853,  he  placed  the  name  of  Mr.  Fenn  oo 
the  list  of  contributories,  as  a  contributory  in  respect  of  debtt 
and  liabilities  existing  on  the  4th  of  September,  1851,  the  day 
on  which  Mr.  Fenn  gave  notice  of  relinquishment.  From  tW 
Mr.  Fenn  now  appealed. 

Mr.  Selwyn,  in  support  of  the  appeal,  contended  that  the 
appellant  had,  in   strict   accordance   with    the  rules  of  the 
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company,  relinquished  his  shares^and  was  not  now  to  be  held 
responsible  as  a  contributory.  The  24th  rule  provided  that  a 
shareholder  might  determine  his  responsibility ;  and  Mr.  Fenn 
had,  in  the  form  furnished  to  him  by  the  company,  given  notice 
in  pursuance  of  that  rule.  He  referred  to  Ricketts  v.  Bennett{a)^ 
CroxtfnCs  case(b\  and  Exparte  Cape  In  re  the  Monmouthshire 
and  Glamorganshire  Banking  Company,  (c) 

Mr.  Matins   and   Mr.  Roxburgh    for   the   official   manager. 

Three  things  were  required  by  the  24th  rule,  prior   to  the 

responsibility  of  a  shareholder  being  determined ;  first,  a  notice 

in  writing  to  the  purser  of  the  shareholder's  desire  to  retire ; 

secondly,  a  deposit  with   the   purser  of  the   transfer  of  the 

shares ;  and,  thirdly,  the  signing  a  relinqubhment  of  all  claims 

on  tlie  company  in  respect  of  such  shares.     Now,  in  this  case, 

Mr.  Fenn  merely  gave  notice  of  relinquishment ;    he  did  not 

provide  a  substitute  for  himself  in  a  transferee  of  the  shares 

k  held,  which  it  was  clearly  the  intention  of  the  24th  rule 

that  he  should  do.     If  it  had  not  been  necessary  to  provide  a 

transferee,  all  the  shareholders  might  have  relinquished,  and 

left  the  purser  alone  liable  to  all  the  debts.     Mr.  Fenn  must 

be  at  least  a  contributory  in  respect  to  the  liabilities  up  to  the 

date  of  his  notiee,  even  if  the  Court  should  hold  that  he  had 

complied  with  the  24th  rule.     They  referred  to  CoUyer  on 

Mmes,  pp.  93,  94. 

Lord  Justice  Knight  Bruce  (without  hearing  Mr.  Sel- 
•9*  in  reply)  said  it  appeared  to  him  that  the  present  case 
WI8  governed  by  Sutton^s  case  (d)  and  Dodgson^s  case  (e),  and 
tint  Mr.  Fenn's  name  must  be  removed  from  the  list  of  con- 
tributories. 

Lord  Justice  Turner  was  of  opinion  that  Mr.  Fenn 
W  substantially  complied  with  the  24th  rule,  and  that  his 
^tx  was  a  complete  abandonment  of  his  rights  in  the  mine, 
^  that  by  it  he  had  relieved  himself  from  all  liability.  The 
^ords  of  the  rule  were  that  any  shareholder  might  ^^  determine 
luB  or  her  responsibility  or  liability  with  respect  to  the  affairs 
^  these  mines  "  on  ^^  signing  a  relinquishment  of  all  claims  or 
^^mands  on  the  company  in  respect  of  such  share  or  shares." 
ttr.  Fenn's  name  must  be  removed  from  the  list  and  he  must 
^ive  all  his  costs  here,  in  the  Court  below,  and  before  the 
^ter. 

Solicitors,  Tatham^  Upton,  Upton,  8f  Johnson ;  and  Tucker  §* 
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demnity is 
valid. 

Statement, 


of 
31 


WILES  V.  GRESHAM.  (a) 

JjY  an  indenture  of  settlement,  executed  on  the  marriage 
William  Wiles  and  Dorothy  Wiles,  dated  March,  1837,  cert 
lands  were  vested  in  J.  H.  Barber,  G.  H.  Cooper,  and  W. 
Gresham,  upon  trust  to  pay  the  income  to  Mrs.  Wiles  for  l^er 
life,  then  to  her  husband  for  his  life,  then  for  the  benefit  of  ^h^ 
children  of  the  marriage,  according  to  the  joint  appointmeat  of 
the  husl>and  and  wife,  or  as  the  survivor  should  direct ;  and  k 
the  event  of  there  being  issue  of  the  marriage,  in  default  of 
appointment,  for  the  children  equally ;  or  if  there  were  no  chil- 
dren  of  the  marriage,  to  Mrs.  Wiles  (in  case  she  survived  her 
husband)  absolutely ;  if  she  died  before  him,  as  she  should  ap- 
point, and,  in  default  of  appointment,  for  her  next  of  kin,  as  if 
she  had  died  unmarried. 

There  were  various  sums  of  money  also  settled  by  the  same 
deed,  amongst  which  was  a  sum  of  20002L,  which  the  trustee! 
had  power  to  lend  to  Mr.  Wiles,  with  the  consent,  however,  of 
his  wife.  The  other  trust  moneys  amounted  to  somewhere 
about  4000/.  The  deed  contained  no  power  for  the  trustees  to 
invest  the  funds  in  the  purchase  of  lands. 

Notwithstanding  this,  the  trustees  in  1834  advanced  tiie 
sum  of  2199/.  for  the  purchase  of  certain  copyholds,  at  tbe 
request  of  Wiles  and  his  wife,  which  copyholds  were  duly  sur- 
rendered in  1836  to  the  then  trustees.  On  the  13th  December, 
1837,  a  deed  was  executed  between  Wiles  and  his  wife  of  the 
one  part,  and  the  trustees  of  the  other  part,  which  recited  the 
request  of  Wiles  and  his  wife,  the  agreement  to  indemnify  the 
trustees,  and  that  in  consideration  thereof,  the  said  G.  H.  Cooper, 
W.  R.  Gresham,  and  J.  Weston  (the  then  trustees),  had  W 
out  part  of  the  trust  moneys,  in  the  purchase  of  the  above-men- 
tioned copyholds,  and  had  been  admitted  tenants  thereof;  anJ 
then  went  on  to  declare  that  it  was  agreed  that  the  said  trustees 
their  heirs  and  assigns,  should  thenceforth  stand  seised  and  pos- 
sessed of  the  copyholds  upon  and  for  such  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  such  powers,  provisoes 
agreements,  and  declarations,  and  in  such  manner  as  would  best 
or  most  nearly  correspond  with  the  trusts,  intents,  and  purposes, 
power?,  provisoes,  agreements,  and  declarations,  and  in  the  manntf 
in  the  said  indenture  of  settlement  declared,  specified,  and  oor 
tained,  of  and  concerning  the  trust  moneys  and  premises  therein 
comprised,  regard  being  had  to  the  difference  in  the  nature  of 
the  property  comprised  in  the  said  settlement.  Provided  always 
that  it  should  be  lawful  for  the  said  trustees  or  trustee  for  the 


(a)  Reported  hy  W.  Ilackett,  Esq. 
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time  being  at  any  time  or  times  thereafter,  without  the  consent 
)f  the  said  William  Wiles  and  Dorothy  his  wife,  or  either  of 
hem,  absolutely  to  sell  and  dispose  of  the  said  copyholds  in 
UDoer  therein  mentioned. 

And  provided  also  that  they,  the  said  G.  H.  Cooper,  W. 
L  Gresham,  and  J.  Weston,  and  the  survivors  and  survivor  of 
lem,  and  the  heirs,  executors,  or  administrators  of  such  sur- 
?or,  should,  by  and  out  of  the  rents  and  profits  of  the  said 
•pyholds,  until  the  same  should  be  sold  as  aforesaid,  or  by  and 
It  of  the  proceeds  of  the  said  sale  or  sales  or  by  or  out  of  any 
oneys  which  should  come  into  their  or  his  hands  by  virtue  of 
is  indenture,  pay,  satisfy,  discharge,  and  reimburse  themselves 
id  himself  all  such  sum  and  sums  of  money,  fines,  fees,  costs, 
larges,  damages,  expenses,  claims,  and  demands,  as  the  said  G. 
L  Cooper,  W.  B.  Gresham,  and  J,  Weston,  had  already  paid, 
curred,  sustained,  or  become  liable  to,  or  as  they,  or  the  trustees 
*  trustee  for  the  time  being  should  or  might  pay,  incur,  sus- 
in,  or  become  liable  to,  for,  or  by  reason,  or  on  account  of,  the 
ud  trust  moneys,  having  been  so  laid  out,  disposed  of,  and 
ipended  as  thereinbefore  mentioned,  or  for,  or  by  reason,  or  on 
Doonnt  of  any  act,  deed,  matter,  or  thing  whatsoever,  in  any 
rise  relating  thereto,  or  to  the  aforesaid  sale  or  sales  or  to  the 
•id  indenture ;  and  subject  thereto,  should  stand  possessed  of 
he  residue  of  the  proceeds  of  such  sale  or  sales,  upon  and  for 
lie  trusts  contained  in  the  said  indenture  of  settlement.  The 
nm  of  2000/.  which  the  trustees  were  empowered  to  lend  to 

fe  Wiles,  was,  with  the  consent  of  Mrs.  Wiles,  advanced  to 
linu 

In  August,  1836,  W.  Wiles  was  declared  a  bankrupt,  and  the 
viKtees  proved  the  debt  of  2000/.  under  his  bankruptcy.  But 
A  1837  the  fiat  was  annulled,  and  a  composition  of  I6s.  6d.  in 
^  pound  paid  to  the  creditors.  The  trustees,  however,  never 
<^iiired  or  received  payment  of  any  composition,  but  allowed 
kedebt  to  remain  outstanding.  In  1847  W.  Wiles  was  again 
uikmpt,  and  obtained  his  certificate,  and  the  trustees  did  not 
ppear  to  have  received  anything  under  this  bankruptcy.  On 
9th  February,  1853,  a  bill  was  filed  by  Mrs.  Wiles  and  the  two 
ifimt  children  of  the  marriage,  against  the  representatives  of 
lie  trustees  and  against  the  surviving  trustee,  W.  R.  Gresham, 
^g;mg  the  trustees  with  the  loss  of  the  2000/. 
W.  R.  Gresham  stated  the  facts  as  to  the  copyholds,  in  his 
oswer,  and  alleged  that  W.  Wiles  had  laid  out  a  large  sum  of 
Hwiey,  exceeding  2000/.  in  improving  the  property,  which  was 
ud  to  produce  upwards  of  300/.  a-year,  and  to  be  worth  5000/., 
^  submitted  that  all  sums  so  laid  out  by  W.  Wiles,  ought  to 
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be  regarded  as  payments  to  the  trustees,  in  satisfaction  of  t 
2000/.  W.  R.  Gresham  was  then  proceeding  to  sell  the  cop 
holdsy  when  the  plaintiff  in  the  suit  moved  for  an  injuncti 
to  restrain  him  from  so  doing. 

Mr.   Swanston  and  Mr.  J.  IL  Palmer,  for  the  plaintiffs, 
support  of  the  motion. 

Mr.  Glasse  and  Mr.  Busk  for  W.  R.  Gresham. 

Mr.  Fane  for  other  defendants. 


Judgment.  rp^^,  YjcE-CnANCELLOR  went  through  the  facts  of  the  t^kae, 

and  observed,  that,  it  was  evident  that  under  the  deed  of  18^^7, 
the  copyholds  formed  part  of  the  trust  estate.  He  then  pit)- 
ceeded  as  follows :  — 

Although  the  investment  of  the  trust  moneys  in  this  manner, 
is  in  reality  a  breach  of  trust,  yet  if  it  should  turn  out  to  be 
beneficial  to  the  cestuis  que  trustenty  they  have  a  right  to  the 
whole ;  but  if  it  be  not  beneficial,  they  can  have  the  property 
realised,  and  the  deficiency,  if  any,  must  be  made  up  by  the 
trustees.     As  against  the  children,  the  husband  and  wife  bad 
no  right  to  make  this  indemnity.     It  is  clear,  therefore,  that 
the  proviso  for  indemnity  is  quite  inoperative  ;  —  things  being 
so  circumstanced,  two  of  the  trustees  being  dead,  and  the  pro- 
perty yielding  a  large  income.  Wiles  and  his  wife,  it  being  their 
interest  to  have  as  great  an  income  as  possible,  are  most  de- 
sirous that  the  copyhold  estate  should  not  be  sold.     Now,  the 
children's  interest  is  clearly,  that  whenever  the  property  can  be 
so  sold,  as  to  realise  the  largest  am6unt  of  purchase-moneyi 
then  it  ought  to  be  sold,  without  reference  to  the  wishes  either 
of  the  trustees  or  of  the  tenants  for  life.     What  the  trustee 
does  is  this,  he  avails  himself  of  the  provisoes  as  to  rights  of 
sale,  as  against  the  children,  and  is  proceeding  to  sell  at  his  own 
discretion.     In  opposition  to  this,  a  claim  is  made  on  the  part  of 
Mrs.  Wiles  and  the  children,  against  the  surviving  trustee,  of 
this  nature.  They  say,  "  You  lent  2000/.  to  Mr.  Wiles ;  so  fc 
you  are  not  to  blame ;  but  when  the  bankruptcy  of  Mr.  Wiltf 
was  superseded,  upon  payment  of  a  composition,  and  his  creditors 
got  dividends,   you,  the  trustees,  were  guilty  of  a  breach  of 
trust,  in  not  getting  that  dividend,  and  in  letting  Mr.  Wiles 
keep  it.     He  became  bankrupt  a  second  time  and  incapable  of 
paying  anything.     Therefore,"  it  is  said,   "  you,  the  trustees, 
must  refund  that  2000/."     Assuming  the  trustees  to  be  liaUei 
they,   on    the   other    hand,    say,     **This    copyhold  property 
was  bought  for  2000/.,  and  is  now  worth  twice  as  much,  be- 
cause Mr.  Wiles  has  laid  out  upon  it  2000/.  of  his  own,  m 
improving  the  property,  and  therefore,  if  this  is  sold,  Mr.  Wiks 
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ight  to  have  the  benefit  of  his  outlay ;"  and  then,  the  trustees 
\j,  that,  by  the  indemnity  and  deed,  they  will  stand  jp  his  Wn^ss 
lace,  and  ought  to  have  his  outlay  applied  to  indemnify  them  grebham. 
I  both  points.  I  do  not  express  any  opinion  upon  the  merits  judgment 
*  that  case.  I  assume  that  the  trustees  may  have  such  a 
jht,  and  that  if  these  copyholds  do  produce  more,  there  may 
s  such  an  equity  on  the  part  of  the  trustees,  to  have  this  an* 
ied  in  making  up  deficiencies ;  but  would  that  give  the  trus- 
e  a  right  as  against  the  interest  of  the  infants  to  sell  the 
tate?  Clearly  not ;  he  may  hereafter  get  this  allowance,  but  he 
18  no  right  to  sell.  I  feel  a  strong  conviction  that  the  proper 
^nrse  will  be,  whenever  the  time  of  sale  arrives,  to  realise 
le  property  to  the  best  advantage,  and  if  it  realises  more,  sub- 
6t  to  this  question,  the  whole  benefit  will  belong  to  the  chil- 
'ea.  It  is  said,  this  is  a  case  of  a  sole  trustee,  and  this  is 
»pyhoid,  and  the  sole  trustee  proceeds  to  sell  without  its  being 
certained  by  the  Court  what  will  be  for  the  benefit  of  the 
lildren.  Then  it  is  said  on  the  other  side,  that  the  whole  ques- 
on  has  been  disposed  of  by  a  decision  at  the  Bolls  on  this  very 
litter,  but  I  do  not  coincide  in  that  view  of  the  case.  Mr.  Wiles 
led  his  bill  against  the  trustee,  as  being  entitled  to  the  rest 
r  the  income  of  this  property.  Now,  in  the  first  place,  the 
I8t  trust  is  for  the  separate  use  of  Mr.  Wiles,  and  therefore 
he  trustees  were,  as  between  Mr.  Wiles  and  Mrs.  Wiles,  to 
eoeive  the  income  and  protect  her.  The  decision  at  the  Rolls, 
ioiuequently,  was,  that  he  had  no  right  to  have  the  property, 
ifl  be  was  contending,  not  against  the  trustees,  but  against  the 
r%  and  children  (  fViles  v.  Cooper),  (a)  It  appears  to  me  that, 
Rilgeet  to  the  questions  I  have  mentioned,  whether  I  look  to 
^  trostees,  Mrs.  Wiles,  or  the  children,  it  ought  to  be  ascer- 
liaed  whether  it  be  for  the  benefit  of  the  children  and  persons 
lot  iui  juris  that  a  sale  should  now  take  place.  That  consi- 
lention  must  involve  the  question  whether  it  must  be  made 
Km  or  hereafter,  and  in  considering  that  question,  the  interests 
od  rights  of  the  trustees  must  not  be  taken  into  consideration, 
iot  whether  it  be  now  or  at  some  future  time  the  whole  pro- 
eeds  will  come  into  Court,  and  will  be  forthcoming  for  the 
orpoee  of  ensuring  such  equity,  if  any,  as  the  trustees  may  be 
Ue  to  establish. 

Ths  Vice-chancellor  expressed  an  opinion  that  several 
utters  stated  in  the  answer  ought  to  be  pleaded  in  a  suiy- 
lemental  bill,  and  then  said :  '^  The  order  I  shall  now  make, 
to  restnun  the  sale  until  further  order.     Not  deciding  that 

(a)  9  Beay.  1294. 
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the  sale  ought  not  to  go  on,  except  till  further  order.  Direct- 
an  inj^uiry,  whether  it  is  for  the  benefit  of  the  parties  interested 
under  the  settlement,  not  sui  juris,  that  the  copyholds  should  b^ 
sold.  I  put  it  in  that  form  because  I  do  not  like  it  to  appe^ 
that  the  order  not  to  sell  is  absolute.  It  appears  that  neith^ 
Mrs.  Wiles  nor  the  children,  are  sui  juris.  If  I  find  it  for  t^ 
benefit  of  the  children,  that  this  is  now  a  time  when  it  is  in^^^ 
pedient  that  it  should  be  sold,  the  sale  will  be  stayed.  If,  ^ 
the  contrary,  it  shall  appear  that  it  will  not  be  likely  to  realjjj 
more  in  six  or  twelve  months'  time,  I  shall  authorise  the  d^j 
to  go  on." 

Solicitors,  Miller  §•  Carr ;   Taylor  §•  Collissan. 


Lord 
Chancellor. 

May  27,  28. 

and 

June  11. 

Statement 

A.  by  "will 
devised  to 
trustees  two 


PEARSON  V.  RUTTEE.(a) 

1  HE  question  in  this  case  arose  on  the  coming  on  of  the 
cause  for  further  directions  in  the  Court  below,  as  to  what  was 
the  proper  construction  to  be  put  upon  certain  parts  of  the  will 
of  the  testator,  Richard  Watson,  deceased. 

Richard  Watson,  by  his  will  dated  the  17th  of  April,  1817, 
after  certain   legacies,  proceeded  as  follows :  —  "I  give  and 
estates,  s.  and    devise  the  messuapre  or  cottage  situated  at  Stainton  aforesiid, 

H.,  upon  trust  •      .i  .  /•    i  ••!   •**•         r^t  x    l 

for  R.  W.  and  ^^w  m  the  occupation  of  the  said  Mary  Chapman,  unto  neri 

b^^^^buf  ?n^  the  said  Mary  Chapman,  for  her  life;  and,  after  her  decease,! 

case  he  should  devisc  the  same  in  manner  hereinafter  mentioned :  and  I  gi^^ 

and^Uhout '  and  devise  the  freehold  messuage  or  dwelling-house  in  Stiunton 

issue,  upon  aforesaid,  now  in  my  own  occupation,  with  the  orchard,  garden^ 

^tateS  H.    ^  ^^^  garth  to  the  same  belonging,  and  my  freehold  farm  situated 

for  A.  w.,  and  in  the  township  of  Stainton  aforesaid,  now  in  the  occupation 

her  body;  but,  of  John  Shcrwood,  and  my  five  freehold  messuages  or  cottages 

in  case  she  situate  in  Stainton  aforesaid,  now  in  the  several  occupations 

should  die  «  /  .  t  x  i     i  •  j  •- 

under  21,  and    of  {naming  the  tenants),  and  the  said  messuage  or  cottage  in 
-without  issue,    Stainton  aforesaid,  now  in  the  occupation  of  the  said  Mary 

the  last-men-  '  ^  •  .t  rf 

tioned  estate      Chapman,  but   subject   to  and  expectant  upon  her  said  W 

estate  therein,  and  also  my  freehold  messuage  or  dwelling-hoos^ 
and   farm   situate  at  Hemlington   in  the  parish  of  Stainton 


(a)  Reported  by  W.  H.  Bennet,  Esq. 


should  be  held 
upon  such 
trusts  as  were 
thereinafter 
declared  con- 
cerning the 

estate  at  S.;  and  if  R.  W.  should  die  under  21,  and  without  issue,  the  estate  at  SL  was  to  be  b^ 
upon  trust  for  the  testator's  son  and  daughter-in-law  during  their  lives,  and  subject  to  the  tntftf 
thereinbefore  thereof  declared,  the  last  meutioned  estate  should  be  in  trust  fbr  bis  ton  for  ^ 
remainder  to  other  persons  as  tenants  in  common. 

R.  W.  and  A.  W.  both  attained  their  ages  of  21,  but  both  died  without  issue. 

Held  (reversing  the  decision  of  the  Court  below)  that  according  to  the  true  constracdoo  of  the 
'testator's  will,  the  limitations  as  to  the  estate  at  H.,  upon  the  events  which  had  happened,  veie 
incapable  of  taking  effect,  and  the  equitable  reversion  in  fee  in  «that  estate  became  m  coow- 
quence  undisposed  of  by  ^e  will,  and  descended  upon  the  testator's  heir-at-law. 
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id,  now  in  the  occupation  of  the  said  J.  S.,  with  the 
snanoes  to  the  said  premises  respectively  belonging,  unto 

the  use  of  my  grandson,  Robert  W.  Darnell,  of,  &c., 
atflon  Chapman,  of»  &c.,  their  heirs  and  assigns  for  ever, 
le  trusts  hereinafter  declared  concerning  the  some ;  that 
jy  upon  trust  by  mortgage  or  sale  of  the  same  premises 

competent  part  thereof,  or  by  and  out  of  the  rents  and 
thereof,  or  by  all  or  any  of  the  same  ways  and  means, 
^  levy,  and  pay  the  several  annuities  or  yearly  sums  of 

hereinbefore  given  or  provided  for  the  said  several 
uits,  and  at  the  times  and  in  manner  hereinbefore 
ned,  during  the  continuance  thereof  respectively  and 
t  thereto,  in  trust  by  all  or  any  of  the  same  ways  and 

to  raise,  and  levy,  and  pay  the  sum  of  2000/.  to  my 
laughter,  Anne  Watson,  as  and  when  she  shall  attain 
;e  of  twenty-one  years,  with  such  yearly  sum  in  the 
me  for  her  maintenance  and  education  as  herein  men- 

in  lieu  of  the  interest  thereof.  Provided  that,  in  case 
d  granddaughter  shall  not  live  to  attain  that  age,  then 
id  legacy  or  sum  of  2000/.  shall  not  be  raised  or  paid ; 
ibject  to  the  trusts  aforesaid^  all  the  said  premises  herein- 
devised  shall  be  in  trust  for  my  grandson,  Robert 
n,  and  the  heirs  of  his  body,  but  in  case  he  shall  die 

the  age  of  twenty-one,  and  without  issue,  my  said 
ige  or  dwelling-house  and  farm  at  Hemlington  aforesaid, 
J  said  six  messuages  or  cottages  at  Stainton  aforesaid, 
t  to  the  trusts  hereinbefore  thereof  respectively  declared, 
e  in  trust  for  my  said  granddaughter,  Anne  Watson,  and 
lira  of  her  body,  but  in  case  she  shall  die  under  the  age 
inty-one  years,  and  without  issue,  the  said  last-mentioned 
68  shall  be  upon  such  and  the  same  trusts  as  are  herein- 
declared  concerning  my  said  messuage  or  dwelling-house 
rm  at  Stainton  aforesaid ;  and  I  declare  and  direct  that 
said  grandson,  Robert  Watson,  shall  die  under  the  age  of 
^-one  years,  and  without  issue,  then  and  in  that  case  the 
obert  Watson  Darnell  and  Watson  Chapman,  their  heirs 
signs,  shall  stand  and  be  seised  of  my  said  messuage  or 
ag-house  at  Stainton  aforesaid,  now  in  my  own  occu- 
,  and  the  said  farm  at  Stainton  aforesaid,  now  in  the 
ktion  of  the  said  J«  S^;^on  the  trusts  following ;  that  is 
',  in  trust  to  pay  the  rents,  issues,  and  profits  of  the 
premises  to  or  for  the  use  of  my  said  son,  Richard 
m,  for  and  during  his  natural  life,  at  the  same  times, 
a  like  manner,  and  subject  to  the  same  restrictions, 
1,  and  determination  as  are  hereinafter  mentioned  or 
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declared  of  or  concerning  the  said  annuity  or  yearly  sum  oi 
60/.  hereby  provided  for  him  as  aforesaid ;  and  from  and  aftei 
his  decease^  or  other  sooner  determination  of  his  life  interest 
therein,  in  trust  to  pay  the  same  rents,  issues,  and  profits  untc 
my  said  daughter-in-law,  Mary  Watson,  during  her  life,  if  she 
shall  so  long  continue  the  widow  of  the  said  Kichard  Watson ; 
and,  subject  to  the  trusts  hereinbefore  thereof  declared,  the 
said  messuage  or  farm  at  Stain  ton  aforesaid  shall  be  in  trusi 
for  my  grandson,  William  Darnell,  and  the  said  Robert  Watson 
Darnell,  and  my  granddaughter,  Elizabeth  Darnell,  in  equal 
shai*es,  as  tenants  in  common,  their  respective  heirs  and  assigns 
for  ever.  And  I  declare  and  direct  that  in  case  my  said  son, 
Richard  Watson,  and  my  said  daughter-in-law,  Mary  Wat^on^ 
or  either  of  them,  shall,  by  virtue  of  this  my  will,  become 
entitled  to  the  rents  and  profits  of  my  said  messuage  or 
dwelling-house  and  farm  at  Stainton  aforesaid,  then  and  in 
that  case  the  annuities  or  yearly  sums  of  60/.  and  50/.  herein- 
before given  to  or  provided  for  them  respectively  shall  be  no 
longer  paid  or  payable  to  or  for  the  use  of  such  of  them  as 
for  the  time  being  shall  be  so  entitled  to  the  same  rents  and 
profits." 

The  testator  died  in  August,  1817.  He  had  been  twice 
married;  by  his  first  marriage  he  had  three  sons  and  one 
daughter ;  the  sons  all  died  unmarried,  and  the  daughter  after- 
wards married  a  Mr.  Darnell,  and  became  the  mother  of  R. 
Watson  Darnell,  William  Darnell,  and  Elizabeth  Darnell.  The 
farm  at  Stainton  had  been  the  property  of  the  brother  of  the 
tcstator*8  first  wife.  The  testator  by  his  second  marriage  had 
only  one  child,  Richard  Watson  the  younger,  afterwards  the 
father  of  Richard  Watson  and  Anne  Watson. 

Robert  Watson  the  younger,  was  the  testator's  heir-at-law. 
The  testator's  grandson,  Robei*t  Watson,  attained  twenty-one, 
entered  into  possession,  and  died,  without  leaving  issue,  in 
April,  1848,  and  without  having  barred  the  estate  tail.  The 
granddaughter,  Ann  Watson,  had  attained  twenty-one,  and 
was  still  living. 

.  The  object  of  the  bill  was  (amongst  other  things)  to  have 
the  true  construction  of  the  will  declared,  and  that  the  limi- 
tations therein  contained,  to  take  eifect  in  the  event  of  the 
death  of  the  said  Robert  Watson  under  the  age  of  twenty*one 
years  and  without  issue,  became  inoperative  on  the  said  Robert 
Watson  attaining  his  age  of  twenty-one  years,  and  the  conse- 
quential directions. 

The  cause   caaie  on   for  further   directions    before    Yioe- 
Chancellor  Turner,  on  the  6th  of  December,  1852,  and,  by 
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an  order  of  that  date,  his  Honour  dismissed  the  bill  without 
costs,  (a) 

From   this   decision   the    plaintiffs   appealed    to    the   Lord 
Chancellor. 

Mr.  Roltj  Q.  C,  and  Mr.  Faber,  for  the  appellants,  contended 
that  there  was  considerable  difference  in  the  expressions  of  the 
testator  with  respect  to  the  devises  of  the  Stainton  estate  and 
the    Hemlington  estate ;   and  that,  at  all  events,  as  to  the 
Hemlington  estate,  the  trusts  of  the  will  were  for  the  benefit  of 
the  plaintifiGs,  or  those  whom  they  represented.     Thej  cited  and 
relied  on  Moody  v.  Walters  (i),  Davis  v.  Norton  (c),  Lethulier 
V.  Tracey(d),  Doe  on  dem.  Best  v.  Jessop{e)y  Brownsword  v. 
£dMi}ards{f),  Doey,  Sheppard  (jff)^  and  Holmes  y.  Craddock.(Ji) 
Mr.  Walker^  Mr.  Malinsy  and  Mr.  Rohson^  for  the  defendants^ 
Itobert  Darnell  and  that  family,  contended  that  the  intention 
of  the  testator  was  the  same  as  to  both  estates.     Bradford  v. 
Foley  («),  Horton  v.  Whitaker.  (A)     They  also  relied  on  Brown- 
Musord  V.  Edwards*  {t) 

The  Solicitor"  General  and  Mr.  E,  F.  Smithy  for  the  devisees 
of  William  Darnell,  contended  that  the  intention  of  the  tes- 
t;citor  would  be  frustrated  if  there  was  an  intestacy,  as  he 
olearly  never  could  have  meant  that  by  any  mode  there  should 
l>«  a  devolution  of  title,  to  any  part  of  his  estate,  to  his  son. 
-^orastoiCs  case  (m),    Fhipps  v.   Akers  (n),    Doe  v.    Ewart  (p\ 

V.  Hartley.  (/?) 

to  confine  them  to  the  contingent 
event  of  the  grandson  dying  under 
twenty-one ;  because,  if  so,  the  re- 
sult of  it  is,  that  there  is  no  dispo- 
sition whatever.  That  is  not  the 
natural  construction  of  the  words. 
He  had  declared  the  trusts  which 
are  contingent  in  certain  cases,  and 
he  has  said  ^*  subject  to  the  trusts 
hereinbefore  declared;"  those  words 
must  carry  all  the  trusts  which  he 
has  before  declared,  as  well  those 
which  are  before,  as  those  which  are 
contingent. 


(a)  The  Vicb-Chakcetxor.     I 
v^ust  dismiss  this  bill.    It  seems  to 
that  the  construction  of  the  will 
quite  clear.    The  will  in  the  first 
X>lace  says,  that  the  estate  shall  go 
to  the  trustees  of  the  grandson,  and 
^lie  heirs  of  his  body  ;  there  it  stops, 
^opposing    the    srandson   to  attain 
^^enty-one,  making  no  further  dis- 
{Msition  of  the  estate  at  all  in  that 
^Tent.     Then  he  takes  up  the  event 
of  the  grandson  dying  under  twenty- 
ooe,  and  in  that  event,  he  makes  a 
series   of  limitations  which  are  to 
t;ake   effect,  in    case    the  grandson 
should  die  under  twenty -one,  leav- 
ing therefore  entirely  unexhausted 
the  contrary  event  of  the  grandson 
mttaining  twenty-one.  Then,  he  says, 
^  tabject  to  the  trusts  hereinbefore 
declared  thereof,**  which  is  the  par- 
ticular estate  which  is  grailed  into 
the  other  estate  in  connection  with 
the  ulterior  devise.    Then,  he  says, 
**  subject  to  the  trusts  I  have  before 
declaj'ed,  I  give  the  estate  to  A.  B. 
and  C.**    Now,  I  cannot  narrow  the 
effect  of  the  words  **  subject  to  the 
trusts  hereinbefore  declared,**  so  as 


(ft) 

(c) 


16  Ves.  283. 

2  P.  Wms.  390.,  S.  C.  Fearne's 
Conting.  Rem.  236. 
(<0  3  Atk.  729.  774. 
(e)   12  East,  218. 
if)  2  Vez.  243. 
(g)  1  Doug.  75. 
(A)  3  Ves.  317. 
Doug.  63. 
T.  R.  346. 


(0    1 

W  1 

SO    Ubi  supra. 
m)3  Co.  Kep.  118. 
(n)  3  CI.  &  F.  665. 
(o)  7  Ad.  &  E.  636. 
(p)  6  Exch.  Rep.  47. 
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Mr.  Hale  for  a  trustee. 

Mr.  Chandlessy  for  parties  in  the  Siime  interest,  and  in 
support  of  the  decree  of  the  Vice-Chancellor,  referred  to  Lux- 
ford  V.  Cheeke  (a),  Pearsall  v.  Simpson  (*),  and  the  cases  col- 
lected in  Butler's  Note  to  Feame,  p.  7. 

Mr.  Roll  in  reply. 

The  Lord  Chancellor  said  he  had  a  very  strong  opinloa 
on  the  case  that  the  decree  was,  as  to  part^  right,  and  as  to  the 
rest  wrong ;  but,  in  deference  to  the  very  learned  Judge  who 
decided  it,  he  would  take  more  time  to  consider  before  finally 
disposing  of  it.  The  first  question  was,  what  was  the  meaning 
of  the  limitation  over,  —  the  limitation  after  the  gift  to  the 
grandson  -  Robert  in  tail  ?  The  language  is,  '^  gvbject  to  the 
trusts  aforesaid^  that  is,  the  trusts  for  providing  for  l^acies 
and  other  things,  all  the  said  premises  hereinbefore  devised, 
shall  be  "  in  trust  for  my  grandson,  Robert  Watson,  and  the 
heirs  of  his  body."  That  gave  him  an  estate  tail.  "  But  in 
case  he  shall  die  under  the  age  of  twenty-one  years,  and  without 
issue,"  then  certain  provisions  were  made.  The  question  is, 
what  does  that  mean  ?  The  contention  is,  that  it  means  only 
^^  in  case  he  dies  without  issue."  If  that  were  so,  it  solves  all 
difficulties;  and  the  limitations  over  both  as  regards  the 
Hemlington  and  Stainton  estates  are  legal  limitations.  But 
was  that  so  ?  If  it  had  been  ^'  in  trust  for  my  grandson,  and 
the  heirs  of  his  body,  but  in  case  he  shall  die  without  issue," 
it  would  have  been  so;  but  the  words  are  '^in  case  he  should' 
die  under  the  age  of  twenty-one  and  without  issue."  And  it 
is  argued  on  the  authority  of  the  case  of  Brownsward  v. 
JSdwardSy  before  Lord  Hardwickey  that  that  means  the  same 
thing,  whether  you  change  the  word  "  and  "  into  "  or  "  or  not ; 
that  you  are,  in  truth,  to  treat  the  words  '^  under  the  age  of 
twenty-one  years "  as  having  no  operation.  On  the  one  hand 
there  was  the  very  high  authority  of  Lord  Hardwicke  for  doing 
this;  and  on  the  other,  there  was  a  case  which  is  contra- 
distinguished from  it,  Doe  v.  Jessop^  in  which  the  Court  of 
King's  Bench,  consisting  at  that  time  of  Lord  EUenborough^ 
Mr.  Justice  Le  Blanc,  and  Mr.  Justice  Bayley,  having  a  case 
somewhat  similar  before  them,  and  having  the  case  of  Braumr 
sword  V.  Edwards  brought  to  their  attention,  expressed  a 
contrary  opinion.  Lord  Ellenborough  said.  Lord  Hardwicke^B 
authority  is  very  high;  but  there  was  an  appeal  even  from 
Lord  Hardwicke  to  common  sense,  and,  if  our  rule  is  to  give 


(rt)  3  Lev.  125. 


(b)  15  Ves.  29. 
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effect  (if  we  can)  to  all  the  words  that  are  used,  on  what 
principle  can  you  tell  us,  adopting  the  practice  in  that  par- 
ticular instance  in  contradiction  to  the  rule  laid  down,  that 
you  are  to  reject  those  words,  and  act  as  if  there  were  no  such 
iwords  ?     The  Court  of  Queen's  Bench  refused  to  do  that,  and 
lie  (the  Lord  Chancellor)  was  not  aware  that  the  case  of  Doe 
V.  mfessop  had  ever  been  questioned ;  but  he  would  look  into  the 
authorities  before  finally  disposing  of  this  case,  to  see  if  it  had 
been  questioned.     If  it  had  not,  he  might  be  doing  as  much 
injury^  perhaps,  by  acting  on  Lord  Hardwicke^s  authority,  as 
^faere  was  the  decision  in  Doe  v.  Jessop,  as  he  should  do  by 
acting  against  it  if  there  were  no  such  decision.     Lord  Hard* 
waicke^s  decision  was  in  the  year  1750,  and  sixty  years  after- 
iprarda  there  was  the  decision  of  the  King's  Bench ;  about  the 
same  period  had  elapsed  since  that  decision ;  and  he  (the  Lord 
Chancellor)  had  now  to  elect  between  the  two  cases,  the  one 

xxiost  consistent  with  the  modem  mode  of  dealing  with  these 
questions. 

Now,   the  grandson  did  die  without  issue,  but  he  did  not 

die  until  he  had  attained  the  age  of  twenty-one  years.     That 

l>eing  so,  the  question  is,  how  are  these  estates  to  go  ?     With 

x-<egard    to   the    Stainton   estate,    although    his   Lordship  had 

9ome  little  doubt  about  that,  his  present  impression  was,  that 

't.lie  decision  of  the  Vice-Chancellor  was  perfectly  right.     The 

[irection  in  the  will,  as  to  that,  is  in  this  way :  the  testator 

proceeds  to  dispose  of  Hemlington,  but  it  is  more  con- 

""^^^enient  (as  has  been  done  in   the  ai'gument)   to  dispose   of 

Stainton  first.     He  says,  ^'  And  I  declare  that  if  my  grandson, 

Xlobert  Watson,  shall  die  under  the  age  of  twenty-one  years  and 

^Vrithout  issue,**  an  event  which  did  not  happen,  "  then  "  &c.  [the 

Xjord  Chancellor  read  the  terms  of  devise  as  to  the  Stainton 

^fttate^*     Now,  the  only  question  as  to  that  was,  whether  the 

Xiltimate  limitation  was  governed  by  the  preceding  words  of 

^^ondition,  "  I  declare  and  direct  if  my  grandson  shall  die  under 

t.he  age  of  twenty-one  years"?     He   (the  Lord  Chancellor) 

liad  considerable  doubt  upon  it ;  but,  upon  the  whole,  his  strong 

impression  was,  that  it  was  not  necessarily  governed  by  them. 

It  may  be  the  testator  contemplated  that  these  former  trusts 

were  contingent,  and  that  thb  would  override  all.     It   may 

be  (which  is  by  far  the  more  probable  supposition)  that  he 

knew  nothing  at  all  about  it.     The  will  is  framed  very  inar- 

tificially,  and  the  construction  which  we  are  obliged  to  put  on 

his  words  in  all  probability  will  not  carry  into  effect  that  which 

was  his  real  intention ;  but  that,  of  course,  is  mere  matter  of 

speculation.     But,  looking  to  the  language  used,  he  (the  Lord 
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Chancellor)  did   not  sec  anything  necessarily  connecting  that 
ultimate  limitation  with  the  former   condition^  and  he  read 
that  condition  in   this  way :    '^  I  direct  that  if  my  grandson 
shall  die  under   the  age   of  twenty-one  years  without  issue, 
then  and  in  that  case  the  trustees  shall  stand  possessed  of  the 
Stainton  estate  on  the  trusts  following,^  which  his  Lordship 
construed  as  meaning  the  trusts  next  following  in  favour  of  his 
son  and  daughter-in-law.     The  testator  then  stops,  and  breaks 
off;    and,   having  exhausted   that   (their   issue   being   out   of 
the  question),   he   introduces  these   words,   which   his   Lord- 
ship   thought  should   be,   and   might  be  read   independently 
of  the  former  words,  upon  the  same  principle  as  that  adopted 
in  Letktdier  v.  Tratey.     The    **  item  "  clause  was  treated  as 
if  it  were  a  break ;  and  a  start  upon  a  new  disposition ;  **  Sub- 
ject to  the  trust  hereinbefore  hereof  declared."     That  is  an 
independent    provision,   and    is,   therefore,    a  declaration    of 
the  trusts  as   to   the  Stainton  estate,   subject    to  every   pre- 
ceding trust  that  had  affected  that  estate,  referring  not  merely 
to  the  contingent  trusts  for  the  son  and  the  daughter-in-law, 
but  to  all  the  preceding  trusts ;  and  he  (the  Lord  Chancellor) 
thought  that  view  was  borne  out  by  the  particular  nature  of 
the  language,  "  And  subject  to  the  trusts  hereinbefore  thereof 
declared,  the  said  messuage  and  farm  at  Stainton  aforesaid  shall 
be  in  trust  for  the  Darnells,"  for  he  observed  that  exactly  the 
same  words  were  used  in  declaring  the  first  trusts  after  the 
failure  on  the  death  of  Robert  Watson  without  issue,  as  to  the 
Hemiington   estate,   and  which   trusts   certainly  refer  to  the 
preceding  trusts  giving  him  the  estate  in  tail ;  for  there  is  no 
other  trust  to  which  it  could  possibly  refer,  because  the  language 
is,  as  to  the  Hemiington  estate,  ^'  but  in  case  he  should  die 
under  the  age  of  twenty-one  years,  and  without  issue,  my  said 
messuage  or  dwelling-house  and  farm  at  Hemiington  aforesaid, 
and  my  six  messuages  or  cottages  at  Stainton  aforesaid,  subject 
to  the  trusts  thereof  respectively  declared,"  shall  be  so  and  so. 
Those  trusts  certainly  were  trusts  including,  at  least,  the  trusts 
for  Robert  Watson  and  the  heirs  of  his  body ;  and  he  thought 
in  the  same  way  that  ultimate  limitation  must  be  read  as  a 
limitation  which  was  meant  to  exhaust  every  other  trust  which 
had  not  been  before  well  declared  as  to  Stainton,  and  which 
carried  the  estate  of  Stainton  to  the  Darnells.     Now,  then, 
what  was  the  case  as  to  the  Hemiington  estate ;  both  the  son 
and  the  daughter  died  without  issue,  but  both  having  attained 
twenty-one  ?     He  (the  Lord  Chancellor)  believed  that  if  he 
could  now  ask  the  testator  what  he  meant,  he  would  say,  '^  I 
meant  that  it  should  all  go  together."     Perhaps  he  did,  but 
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that  is  mere  conjecture;  and  there  is  no  course  the  Courts 
ought  to  pursue   more  strictly^  than  that  of  repudiating  the 
ootioDy  that  thej  are  to  construe  wills  only  by  considering  what 
they  think  a  person  would  be  likely  to  have  done.     In  the  first 
place,  it  leads  to  the  loosest  way  of  framing  these  instruments ; 
and  is  always  open  to  the  objection  that  the  Court  may  be 
defeating  the  intention  of  the  testator^  notwithstanding  words 
correctly  used  for  expressing   that  intention.      It  cannot  be 
known  what  are  the  motives  influencing  a  testator  in  making 
his  dispoeition  by  will;  and  the  safest  course  is  to  put  the  most 
reaaonable  construction  upon  the  words  he  has  used.     Now^  as 
to  the  Hemlington  estate,  what  has  he  said  ?     He  has  said,  **  In 
case  my  grandson  shall  die  under  the  age  of  twenty-one  years 
without  issue,''  an  event  which  did  not  happen,  ^^it  shall  goto 
my  granddaughter  and  the  heirs  of  her  body ;  but  in  case  she 
ehall  die  under  the  age  of  twenty-one  years,  and  without  issue," 
LOther  event  which  did  not  happen,  ''  then  the  premises  shall 
in  the  same  way  as  is  stated  as  to  the   Stainton  estate." 
GTlien  the  testator  was  silent,  and  said  nothing  more ;  they  are 
not  carried  over.     Unless  you  can  hold  that  the  words  are  to 
l>^  read  in  the  same  way  as  in  Brawnsword  v.  Edwards^  there 
is    nothing  to  carry  the  estate  over.     It  might  have  been  a  mere 
l^^^we,  but  he  (the  Lord  Chancellor)  could  not  speculate  about 
tlnst     The  testator  may  have  had  all  this  in  his  view  when  he 
his  will ;  it  is  very  improbable  that  he  had,  but  he  has 
his  will  in  certain  words  which  admit  of  no  doubt  as  to 
max  is  their  proper  construction.     That  being  so,  he  (the  Lord 
^-^fcancellor)  thought  that   the  Vice-Chancellor  was  incorrect 
treating  the  Hemlington  estate,  as  coming  under  the  same 
;ory  as  the  trusts  affecting  the  Stainton  estate.     And  the 
^^i^ult  would  be  that  the  decree  was  wrong  in  dismissing  the 
^iJl  as  to  the  Hemlington  estate. 

On  this  day,  the  Lord  Chancellor  said,  he  had  considered 

^^e  case  several  times  since  he  had  expressed  his  former  opinion, 

^^ter  the  argument,  and  he  saw  no  reason  to  alter  the  view 

'^^hioh  he  then  entertained.     His  decision  was  that  that  part 

^^ff  the  decree  of  the  Vice-Chancellor  which  related   to   the 

^^emlington  estate  must  be  reversed. 

The  minutes  of  the  order  upon  this  footing  were  subse- 
quently arranged  by  the  parties  out  of  court. 

Solicitors:   Capes ^  Stuart ;  Lowes;   Williamson  ^ Hill ;  and 
•Blower  ^  Co. 
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T^  TUCKER  V.  HERN  AM  AN.  (a) 

1  HIS  was  an  appeal  bj  the  defeudant,  the  official  assignee^ 
T   ,«t*   A        fro™  ^l^e  decision  of  Vice- Chance! lor  Stuart.     The  facts  are 

In  1815,  A. 

became  bank-    Stated  in  the  report  of  the  case  before  his  Honour.     See  antit 

rupt,  but  did       ^    95 
not  obtain  his      *  *        * 

certificate.    In  Mr.  Bacon  and  Mr.  Schomherg  appeared  for  the  plaintiff. 

to  iLide^"'  Mr.  Rolt  and  Mr.  J.  V.  Prior,  for  the  defendant  Hernaman, 

another  part  the  official  assignee. 

and  carrilS  on  ^^^*  Herman  Prior  for  the  defendant  Templer. 

busineffl  there  Jq  addition  to  the  cases  referred  to  in  the  Court  below,  the 

in  1852.    His  following  were  cited :  Exparte  Crew  (b),  Exparte  Lees  (c),  and 

executor  Butler  v.  Hobson.  (d) 

proved  his  ^  ^ 

will     Under 

an  order  of  the  LoRD  JUSTICE  TuBNEB  Said,  that  he  entertained  no  doubt 
of  Bwikruptey,  "POB  the  question,  although  the  case  was  certainly  a  singular 
made  upon  the  one.  The  testator,  Mr.  Els  wood,  became  bankrupt  in  1815, 
creditor  subse-  ^^^  ^"  that  year  went  abroad,  after  a  commission  had  been  issued 
quent  to  the  against  him.  In  1817  he  returned  to  England,  and  established 
the  official '       himself  in  a  different  part  of  the  country.     Being  an  attorney 

assignee  was      ^^^  solicitor,  he  took  out  his  certificate  ac^ain,  in  1824,  and  con- 
ordered  to  pay     .  '    .  ,  ... 
the  funeral  and  tinned  a  regularly  certificated  practising  solicitor,  from   1824 

w^^sTsTwd  *^  *^®  *^™®  ^f  ^^^  ^^^**^'  ^"  1®^2,    evidently  carrying  on  a 

the  subsequent  considerable  business ;  for  the  Court  was  now  discussing  the 

then  the  ere-  '  administration  of  assets,  left  by  him,  amounting  to  several  thou- 

ditors  under  gand  pounds.     In  that  state  of  circumstances,  the  first  question 

ruptcy,  and  to  that  arose  was,  what  were  the  equities,  as  between  the  creditors 

pay  the  surplus  ^f  ^j^g  testator,  whose  debts  were  contracted  subsequent  to  the 

to  the  executor.    ,       ,  ,     ,  ,  ,  ,  * 

The  executor  issuing  of  the  commission  against  him,  and  which  were  not 
oi^nst^thcT  provable  under  the  commission,  and  the  other  creditors,  who 
official  assignee  had  proved  their  debts  under  the  commission?  TVouffhtony, 
ministration  of  Gitley  (e),  was  a  clear  authority  for  this,  that  if  the  creditors, 
the  estate  by  under  a  commission  in  bankruptcy,  permitted  the  bankrupt  to 
Chancery.  Carry  on  his  trade,  subsequently  to  the  issuing  of  the  commis* 
Held,  that  gion,  those  prior  creditors  (as  in  the  case  of  a  prior  mortgagee, 
ought  to  be  suffering  a  subsequent  mortgage,  without  giving  notice  of  his 
administered  security,)  lost  their  priority  in  respect  of  the  debts  due  to  them; 
of  Chancery,  and  that  in  the  administration  of  the  estate  of  a  bankrupt  so 
the  Court^of  circumstanced,  the  debts  of  creditors  incurred  subsequently  to 
Baukruptcy.      the  commission  must  be  paid  in  priority.     It  had  been  uiged 

in  argument,  that  the  creditors  under  the  commission  might 
not  have  known  of  the  return  of  the  bankrupt  to  England,  and 

(a)  Reported  by  G.  S.  Allnutt,  Esq. 

(6)  16  Ves.  236.  (d)  4  Bin^.  N.  C.  290. 

(c)  16  Ves.  472.  (e)  Amb.  630. 
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of  hid  recommencing^  and  carrying  on  his  business.     It  was 
ehowD,  In  evidence,  however,  that  since  recommencing  his  trade, 
the  bankrupt  had  himself  paid  some  of  the  debts  due  under 
the  commission,  and  arranged  others ;  and  it  was  not  probable 
but  that  those  creditors,  who  had  been  thus  paid,  must  have 
had  communication  with  other  creditors  under  the  commission. 
It  was  proved    that  one  of  the  assignees  (who   represented 
them  all),  was  thus  actually  paid  in  full,  and  that  the  other 
assignee,  under  the  commission,  knew  of  the  fact  that  the  bank- 
nipt  was  carrying  on  business  in  another  part  of  the  country. 
In  that  state  of  circumstances,  it  was  impossible  to  avoid  im- 
puting to  the  creditors  under  the  commission  a  knowledge  of 
the  facts.     It  was  argued  by  Mr.  Rolty  that  this  case  differed 
in  itd  circumstances  from  that  of  Troughton  v.  Gitley.      The 
circumstances  of  one  case  must,  to  a  certain  extent,  necessarily 
diSisr  from  those  of  another ;  but  what  the  Court  was  to  look 
at  was,  what  was   the  principle    laid  down  in    Trovghton  v. 
Giikyf    The  principle  laid  down  in  that  case  was  there  stated 
by  Lord  Camden  In  these  distinct  terms :  '^  It  falls  within  the 
principle  that  if  a  man,  having  a   lien,   stands   by  and  lets 
another  make  a  new  security,  he  shall  be  postponed."     The 
present  case  fell  within  the  principle  so  laid  down ;  and  what 
was  to  be  considered,  therefore,  was,  how  the  principle  was  to 
be  carried  out,  under  the  decree  of  this  Court.     It  was  s  lid 
that  the  official  assignee  ought  to  be  permitted  to  get  in  the 
assets,  and  that  the  subsequent  creditors  ought  to  apply  to  the 
Coort  of  Bankruptcy  for  the  purpose  of  getting  the  equities 
worked  out  in  that  Court.     Now,  the  Court  of  Bankruptcy 
could  have  no  jurisdiction  to  administer  the  estate  of  the  bank- 
fopt,  for  the  benefit  of  creditors  subsequent  to  the  commission. 
Those  creditors  had  proved  no  debts  under  the  commission, 
tnd  had  no  rights  under  it.     There  was,  moreover,  this  further 
diflicalty,  that  the  executor  had  actually  received  and  got  in 
^ts  of  the  testator  to  a  considerable  amount.     That  beincr 
^,  the  dedsion  in  the  case  of  Troughton  v.  Gitley  clearly  fixed 
W  with  a  trust,  as  regarded  the  assets  so  received  by  him, 
for  the  benefit  of  the  subsequent  creditors ;  and  if  he  were  so 
^Xed  with  a  trust,  how  could  he  permit  those  assets  to  be 
Wded  over  to  the  official  assignee  to  be  applied  under  the 
^mmifision  ?     He  certainly  could  not  do  so  for  the  purpose  of 
'^idng  the  subsequent  creditors  paid  out  of  those  assets.    Then, 
^Qte  the  official  assignee  had  now  possessed  himself  of  assets  of 
^^e  testator,  which  were  subject  to  the  claim  of  the  creditors 
^bsequent  to  the  commission,  and  the  Court  of  Bankruptcy 
^^Hd  no  power  to  administer  the  rights  of  the  subsequent  credi- 
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tors>  as  against  the  creditors  under  the  commission.  By 
then^  were  those  rights  to  be  administered  ?  By  whom 
executor^  who  represented  all  the  subsequent  creditors? 
then  said^  that  whatever  might  be  the  equity  of  the 
quent  creditors^  it  was  only  a  personal  one;  but  the 
Green  v.  Weston  (a),  before  Lord  Cottenlianij  to  wh 
Lordship  had  referred  during  the  argument,  was  a  stroa] 
than  the  case  of  an  executor.  Hiere  assets  of  a  ba 
which  had  been  appropriated  to  meet  the  dividends  c 
upon  the  debts  of  particular  creditors,  which  dividem 
never  claimed,  were  left  unaccounted  for  in  the  h 
assignees,  appointed  under  the  bankruptcy,  at  the  time 
deaths ;  and  Lord  Cottenham  held  that,  although  the  • 
question  had  been  severed  from  the  estate,  and  decla 
separate  property  of  particular  creditors,  yet  the  offidal  x 
in  the  bankruptcy  could  maintain  a  suit  for  the  reoo 
those  assets  against  the  representatives  of  the  deceased  ac 
He  did  so  on  the  principle  that  it  was  with  the  official  i 
that  the  right  to  administer  those  assets  rested.  So 
present  case,  the  right  to  administer  the  testator's  as 
the  benefit  of  the  subsequent  creditors  rested  with  the  e: 
Another  contention  advanced  on  behalf  of  the  official  i 
was,  that  the  decree  made  by  the  Vice-Chancellor,  w 
far,  and  that  it  should  have  directed  merely  an  acxs 
what  was  due  to  the  creditors,  whose  debts  had  been  i 
subsequent  to  the  commission,  and  that,  having  made 
rection,  the  Court  should  go  on  to  direct  the  payment 
should  be  so  found  due  to  the  subsequent  creditors,  ai 
order  the  surplus  assets,  after  making  such  payment 
handed  over  to  the  official  assignee,  to  be  administerec 
bankruptcy.  But  how  did  the  case  stand  ?  First,  th 
here  a  trust  for  the  benefit  of  the  creditors,  whose  de 
been  incurred  subsequently  to  the  issuing  of  the  com; 
Secondly,  there  was  a  trust  for  the  creditors  who  had 
their  debts  under  the  commission ;  and  if  the  matter 
there,  and  there  was  no  further  trust,  there  might,  perht 
ground  for  the  argument  of  the  official  assignee.  But  he 
was  a  further  trust  for  the  benefit  of  the  legatees  name 
testator's  will ;  and  it  clearly  would  not  be  according 
usual  course  of  the  Court,  to  administer  the  estate  pi< 
The  effect  here  of  the  decree  asked  by  the  official  a 
would  be  this,  that  the  Court  would  administer  a  par 
trusts  affecting  the  assets,  and  then  put  out  of  its  poi 


(a)  3  Mjl.  &  C.  385. 
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assets  remaining,  leaving  the  administration  thereof  to  others. 
That  certiunly  was  not  a  course  to  be  pursued,  if  it  could  be 
ayoided.  It  was  then  said,  that  it  would  be  an  interference 
with  the  jarisdiction  of  the  Court  of  Bankruptcy,  if  the  Court 
should  direct  an  account  to  be  taken  of  what  was  due  to  the 
creditors  who  had  proved  under  the  commission.  The  Court, 
however,  meddled  here  with  nothing  but  that  which  the  ofBcial 
assignee  had  wrongfully  received ;  and  all  that  it  proposed  to 
do  was,  to  ascertain  the  amount  of  the  debts  which  had  been 
proved  under  the  commission,  and  what  was  to  be  paid  in  re- 
qpeet  of  those  debts,  or  whether  any  of  those  debts  still  remained 
ODpaid.  It  was  the  duty  of  the  Court,  moreover,  to  carry  out 
the  administration  of  the  estate ;  having  regard  to  the  latter,  as 
well  as  the  prior  trusts  which  attached  upon  it.  The  decree, 
therefore,  would  contain  a  declaration  that  the  creditors  whose 
debts  had  been  incurred  subsequent  to  the  issuing  of  the  com- 
misnon,  were  entitled  to  be  paid  their  debts  in  priority ;  and 
that  then  Hemaman,  as  the  official  assignee  under  the  com- 
nisaion,  was  entitled  to  be  paid  so  much  out  of  the  surplus 
aaseta  as  should  be  sufficient  to  satisfy  the  debts  proved  or 
to  be  proved  under  the  commission,  so  far  as  they  remained 
unpaid,  and  any  costs  which  might  have  been  properly  incurred 
voder  the  commission,  and  which  remained  unpaid ;  and  the 
decree  would  also  contain  a  direction  for  an  inquiry  to  ascer- 
tain what  was  still  due  to  the  creditors  who  had  proved  under 
the  commission,  and  whether  any  and  what  costs  properly  iu- 
conred  under  the  commission  still  remained  unpaid,  and  to  what 
Viount,  and  to  whom.  Under  the  inquiry  of  what  was  due  to 
^  creditors  under  the  commission,  it  would  be  competent  to 
^  Court  to  consider  whether  anything  was  due  in  respect  of 
''tterest  on  such  debts. 

Lord  Justice  Knight  Bruce  said  that  it  was  not  intended 
'^w  to  dispose  of  the  question  of  interest,  but  to  reserve  or 
fecp  it  alive  for  the  Vice-Chancellor's  consideration,  when  the 
c*ee  should  again  come  before  him  for  further  hearing.  No 
point  to  which  the  appeal  was  addressed  having  in  the  event 
^n  altered,  his  Lordship's  impression  was,  that  the  appellant 
ought  personally  to  pay  the  costs  of  the  appeal,  as  they  did  not 
ii^eaa  that  they  should  be  paid  out  of  the  estate. 

Solicitors,  Sealy;  —  fVhitaker. 


863 


1S53. 


TOCKEB 

Hbbnaxan. 
JudgmmL 


B  D  2 


L 


364  THE  EQUITY  REPORTS. 

'-p — '  TORRE  V.  TORRE,  (a) 

\  ICE  ^     ^ 

^"stuI^''  The  bill  in  this  case  was  filed  by  Emma  Matilda  Torre,  bj 

July  12.  her  next  friend^  against  her  husband,  the  Reverend  Henry  Johi 

A  solicitor  was  Torre,  and  the  trustees  of  the  settlement  made  on  her  marriage 

prior  to  the  with  Mr.  Torre ;  and  it  prayed  that  such  settlement  might  b< 

^"^1^*  rectified,  by  striking  out  the  words  "  but  not  by  way  of  anti- 

to  prepare  a  cipation." 

settlement  of  j^^  ^j^^  ^onth  of  February,  1850,  Mrs.  Torre,  who  was  thei 

her  property  y »             »                          ' 

so  as  to  reserve  Mrs.  Dixon,  the  widow  of  the  late  Henry  Dixon,  of  Astle  Park 

absolute  power  ^^  ^^®  county  of  Chester,  to  whom  she  was  married  in  1829 

of  disposition  was  residing  at  Naples,  and  accepted  an  offer  of  marriage  fron 

then  possessed.  ^^^'  Torre,  who  also  at  that  time  resided  at  Naples.      Mr? 

'^^^^^^^^"^  Torre's  property  then  consisted  of  a  jointure  rent-charge  o 

settlement  con-  600/.  per  annum,  to  which  she  was  entitled  absolutely  for  hei 

taming  a  clause  jjfg^  under  the  settlement  executed  on  her  marriage  with  Mr 

ticipation ;  but  Dixon ;  and  of  money,  securities  for  money,  and  railway  shares 

^rwsment°of  ^"^  debentures,  amounting,  in  the  aggregate,  to  about  10,000/ 

the  settlement,  to  which  she  was  entitled  absolutely.     Upon  the  treaty  for  hei 

to  theTady  an  marriage  with  Mr.  Torre,  it  was  agreed  between  them  that  all 

epitome  of  it,  her  property  should  be  secured  to  her  separate  use,  free  from 

that  clause, and  marital  control,  and  so  as  to  continue  to  her  the  same  absolute 

a  letter  to  her  power  of  disposal  which  she  then  posse5B3d  over  it,  as  it  waa 

said, "  that  she  suggested  that  it  might  be  desirable,  at  some  future  time,  tc 

th^Mh^^"^^^  invest  part  of  her  fortune  in  the  purchase  of  a  living  in  th« 

unlimited  con-  Church  for  Mr.  Torre.    Mrs.  Torre,  about  the  end  of  February" 

the  principaT'^  ^^  *'^®  beginning  of  March,  1850,  in  accordance  with  the  nm 

and  interest,  rangements  agreed    on    between  her   and    Mr.  Torre,  wrofc 

to"be^securcd  Several  letters  to  her  sister,  Mrs.  Anna  Maria  Chandos  Pole,  t 

to  her."    The  lindbourne,  in  the  county  of  Derby,  informing  her  of  her  th& 

then  intended  intended  marriage,  and  of  the  arrangements  agreed  on  for  tfa 

^T^h^^T-  settlement  of  her  property,  and  requesting  her  to  employ 

tlement  in  solicitor  in  England,  and  to  instruct  him  to  prepare  such  settlo 

iuTcOT^aining  °^6"^  ^^^  ^o  forward  it  to  Naples  for  execution.     In  thts- 

a  clause  re-  letters,  Mrs.  Torre  explained  to  her  sister  that  her  intentiai 
S]^tion.  Upon  was  to  reserve  to  herself,  by  the  proposed  settlement,  the  sam^ 

a  bill  filed  on  power  ovcr  her  property  which  she  then  possessed ;  and  sh^ 

behalf  by  her  mentioned  to  her  sister  that  she  had  it  in  contemplation  t« 

^^^^fV^tfT^  *®  purchase,  at  some  future  time,  a  living  in  the  Church  for  M""* 

settlement  by  Torrc, 

Se  wordfi"^  Mrs.  Pole  accordingly  employed  Mr.  Simpson,  a  solicitor  nt 

"butnotbjr  Derby,  to  prepare  a  settlement  of  Mrs.  Torre's  property,  'D 

paUon,"*Uwas  conformity  with  Mrs.  Torre's  wishes  and  instructions. 

fb^T^^'  («)  Reported  by  G.  French,  Esq. 
were  inserted  by  mistake,  and  contrary  to  the  intention  of  the  parties. 
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Mr.  Simpson  prepared  and  engrossed  a  settlement  of  Mrs. 
Torre's  property,  and  forwarded  it  to  her  for  execution,  at 
Naples.  The  trusts  contained  in  the  settlement  of  the  rent- 
charge  of  600/1  per  annum,  and  of  the  income  of  Mrs.  Torre's 
peraonal  property,  were  for  her  separate  use  and  were  accom- 
panied with  a  restriction  on  anticipation.  With  the  engrossed 
Mtdement  which  Mr.  Simpson  forwarded  to  Mrs.  Torre  for 
execution,  at  Naples,  he  sent  an  epitome  of  it ;  but  the  epitome 
omitted  all  reference  to  the  restriction  on  anticipation,  and 
stated  the  trusts  of  the  rent-charge,  and  of  the  income  of  the 
personalty  during  Mrs.  Torre's  life,  to  be  as  follows  : — 

**  That  the  trustees  shall  be  possessed  of  the  said  trust  funds 

upon  trust  during  the  life  of  Mrs.  Dixon ;  to  pay  over  to  her 

the  interest,  and  dividends,  and  jointure,  as  she  shall  by  draft, 

cheque,  or  other  writing,  signed,  direct;  and,  if  she  gives  no 

direction,  to  pay  the  same  to  her  for  her  sole  and  exclusive  use, 

and  not  subject  to  the  debts  or  engagements  of  her  husband." 

With  the  settlement  and  the  epitome  of  it  Mr.  Simpson  also 
•ent  a  letter  to  Mr.  Torre,  in  which  he  wrote :  —  "  Mrs.  Dixon 
^Ul  observe  that  the  most  unlimited   control,  both  over  the 
principal  and  interest,  is  proposed  to  be  secured  to  her." 

On  the  12th  of  April,  1850,  the  engrossed  settlement  which 
fcad  been  forwarded  to  Mi*s.  Torre,  at  Naples,  by  Mr.  Simpson, 
w-as  executed  by  herself  and  Mr.  Torre,  neither  of  them  having 
feccired  any  explanation  from  any  one  of  the  effect  of  the  words 
contained  in  the  settlement,  restricting  Mrs.  Torre's  power  of 
disposition  over  her  property  during  her  marriage ;  but  both  of 
tbem  relying  on  the  explanation  given  in  the  epitome  of  the 
cflfect  of  the  settlement,  and  on  the  assurance  contained  in  Mr. 
Simpson's  letter  to  Mrs.  Dixon,  that  the  most  unlimited  control, 
^th  over  the  principal  and  interest  of  her  property,  would  be 
•^ured  to  her  by  the  provisions  of  the  settlement. 

Mn  and  Mrs.  Torre  were  married  on  the  13th  of  April,  1850. 
In  October,  1850,  they  returned  to  England,  and  in  the 
^urseof  May,  1852,  they  for  the  first  time  became  acquainted 
with  the  fact,  that  in  consequence  of  the  words  •*  but  not  by 
Way  of  anticipation  "  having  been  introduced  in  the  provisions 
^f  their  settlement,  Mrs.  Torre  was  prevented  from  disposing  of 
her  settled  property  during  her  marriage. 

The  present  bill  was  then  filed,  and  it  prayed  that  the 
Settlement  might  be  rectified,  by  striking  out  the  words  "  but 
^ot  by  way  of  anticipation." 

Mrs.  Torre  had  no  children  by  her  present  or  by  her  former 
Carriage. 
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Mr.  Torre  did  not  settle  any  property  of  his  own  on  his 
marriage  with  Mi*8.  Torre. 

Mr.  Lee  and  Mr.  Smythe^  for  the  plaintiff^  contended  that  ai 
the  words  restricting  anticipation  had  been  inserted  contrar]f 
to  the  intention  of  the  parties,  and  by  inadvertence  and  mis- 
take, the  settlement  ought  to  be  rectified,  by  striking  out  those 
words.  They  cited  Barstow  v.  Kilvinffton(a),  The  Duke  q 
Bedford  v.  The  Marquess  of  Abercom{b)y  and  The  Marqueuoj 
Exeter  v.  The  Marchioness  of  Exeter  and  others,  (c) 

Mr.  Selwyn  appeared  for  Mr.  Torre ;  but 

The  yiC£-CuAKC£LLOB  said  he  thought  he  ought  not  t( 
hear  the  husband. 

Mr.  Daniel  and  Mr.  Bazalgette  appeared  for  the  trustees  ol 
Mr.  and  Mrs.  Torre's  marriage  settlement,  and  contended  that; 
as  the  restriction  on  anticipation  afforded  the  only  effectual  pny 
tection  to  a  wife  against  marital  control^  the  words  **  but  noi 
by  way  of  anticipation  "  should  be  retained. 

The  Yice-Chancellob.     This  is  a  bill  filed  by  a  marriec 
lady  by  her  next  friend,  seeking  relief  under  a  branch  of  Equitj 
which  is  very  well  established  and  understood.     The  plaintif 
asserts,  that  the  power  over  the  disposition  of  her  property  ii 
controlled  by  words  which  were  inserted  in  her  marriage  settle- 
ment,  contrary  to  her  intention^  and  to  the  representatioDi 
previously  made  to  her,  and  on  the  faith  of  which  representa- 
tions she  executed  the  settlement.      If  it  be  established  tha. 
the  words  were  inserted  in  the  settlement  contrary  to  intentioc 
and  by  mistake,  the  right  to  have  the  mistake  corrected,  an- 
thc  settlement  put  in  such  a  state  as  to  make  it  conformable  t= 
the  intention  of  the  parties,  is  undoubted.     In  the  present  caaa 
there  was  the  clearest  proof  of  mistake  and  miscarriage.     Tta 
lady  was  possessed  of  property  which  was  the  subject  of  th 
settlement,  while  her  husband  had  none,  or  rather  none  whic 
had  been  put  into  settlement.    She  wrote  to  her  sister,  who  WJ 
in  England,  and  expressed  her  wish  to  have  all  her  properC 
secured  to  her  separate  use,  free  from  marital  control,  and  so  « 
to  continue  to  her  the  same  absolute  power  of  disposal  whic 
she  then  possessed  over  it.     Her  sister  consulted  a  solicitor  fl 
Derby,  in  writing,  and  the  solicitor  also  in  writing  siud,  thatb 
understood  the  lady  was  to  have  uncontrolled  power  over  hei 
property.    He  accordingly  prepared  and  engrossed  a  settlement 
which  he  sent  to  the  plaintiff  at  Naples,  containing  a  restriction 
on  anticipation ;  and,  with  the  settlement,  he  sent  an  epitome  ol 


(d)  5  Ves.  593. 

(6)  1  Myl.  &  Cr.,  312. 


(c)  3  Mjl.  &  Cr.,  321. 
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it.  In  a  letter  which  accompanied  the  settlement  and  the  epi- 
tome^  the  solicitor  communicated  to  the  plaintiiF^  that  she  ^^  will 
obflerve  that  the  most  unlimited  control,  both  over  the  principal 
tod  interest,  is  proposed  to  be  secured  to  her."  Now,  an  un* 
limited  control  over  principal  money  is  wholly  inconsistent 
with  a  proviso  against  anticipation.  The  epitome  made  no 
mention  of  this  proviso,  but  led  to  the  inference  that  the  settle- 
ment of  the  lady's  property  had  been  made  in  the  manner 
intended.  The  words  restraining  anticipation  effectually  con- 
trol the  lady's  power  of  disposition  over  her  property,  during 
ber  marriage.  But  it  has  been  said  that  the  proviso  against 
anticipation,  in  a  settlement  of  a  lady's  property,  is  a  usual, 
wiae,  provident,  and  proper  provision,  and,  moreover,  that  it  is 
generally  inserted  in  such  settlements.  That  is  true.  But  it 
certainly  is  in  the  power  of  a  lady  of  mature  age  to  contract 
upon  her  marriage  to  secure  her  property  in  such  a  manner  as  to 
wservc  to  herself  the  most  unlimited  control  over  the  principal 
tnd  interest.  The  settlement,  as  framed,  defeats  the  intention 
of  the  parties,  beyond  a  doubt ;  and  I  consider  it  according  to 
tlie  established  practice  of  the  Court  to  have  the  settlement 
'Stifled  according  to  the  terms  of  the  prayer  of  the  bill. 

Declare  that  the  words  "  but  not  by  way  of  antici- 
pation "  were  inserted  by  mistake,  and  contrary  to 
the  intention  of  the  parties,  with  liberty  to  apply. 
All  parties  to  have  their  costs  as  between  solicitor 
and  client. 
Solicitors,  Shield  Sf  Harwood. 
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FISHEE  V.  BALDWIN,  (a) 

R£  defendants  in  this  suit  were  defendants  in  an  action  at 

"^^,  brought  against  them  by  the  plaintiff,  and  having  been 

'^ccessful  in  that  action,  were  about  to  levy  execution  for  the 

^^Qtts.     The  case  of  the  plaintiff  in  the  suit  was,  that  the  action 

W  failed,  in  consequence  of  a  contract  on  which  he  had  declared 

iiot  being  supported  by  evidence ;  but  at  the  trial,  the  defend- 

tnts  admitted,  and  it  was  proved,  that  they  owed  to  the  plain- 

tiffa  larger  amount  than  the  sum  now  claimed  by  them.     The 

bill  prayed  an  account,  and  that  the  taxed  costs  of  the  action 

might  be  deducted  from  the  amount  which  might  be  found  due 

from  the  defendants. 

Mr.  Prendergast  moved,    exparte,   by  way   of  appeal  from 

(a)  Reported  by  G.  S.  Allnutt,  Esq. 

u  D  4 


LoRl>B 
JufiTICES 

July  14. 

The  Court  de- 
clined to  grant 
exparte  an  in- 
junction  to 
restrain  de- 
fendants who 
had  heen  suc- 
cessful in  an 
action  at  law 
against  them, 
from  levying 
execution  for 
the  costs,  ex- 
cept upon  the 
terms  of  the 
plaintiff's 
bringing  the 
amount  of  the 
costs  into 
Court. 


i8 
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1853. 

¥ 

Fisher 

V. 

Baij>win. 


the  decision  of  Vice-chancellor  fFood,  for  an  injunction  to  : 
strain  the  defendants  from  levying  execution  for  the  coBts. 

[Lord  Justice  Knight  Bruce  inquired  whether  the  plain 
was  prepared  to  bring  into  Court  the  amount  of  the  taxed  oos^ 

Mr.  Prendergast  replied  that  he  was  not 


Judgment, 


Lord  Justice  Knight  Bruce  said,  both  their  LordsKi 
were  of  opinion  that  the  plaintiif,  having  been  unsuccessfim.]    ^it 
law,  and  the  costs  being  in  the  nature  of  a  judgment  agtunst  hi 
they  could  not,  unless  the  plaintiff  were  willing  to  bring 
amount  of  costs  into  Court,  grant  the  injunction  exparte;  b 
they  would  allow  the  plaintiff  to  give  a  short  notice  of  motii 
for  an  injunction. 

Solicitor,  E.  IV.  Ploicright 


le 
t 


L0BD8 
Justices. 

JwM  8. 

In  1848  a 
plaintiff  ob- 
tained an  order 
to  sue  in  forma 
pauperis^  and 
several  steps 
were  taken  in 
the  suit    In 
1853  the  de- 
fendant 
sought  to  dis- 
charge the 
order  for  ir- 
regularity. 

Held  that 
the  defendants 
had  waived 
their  right 
to  object  to 
the  order. 

A  pauper 
plaintiff,  after 
proceedings 
had  been  taken 
in  the  suit, 
was  held  not 
to  be  entitled 
exparte  to 
dismiss  the  bill 
without  costs. 


PARKINSON  t;.  H ANBURY,  (a) 

1  HE  plaintiff  in  this  case^  in  1848,  filed  a  bill  as  an  adminis 
tratrix,  and  obtained  an  order  to  sue  in  Jbrmd  pauperis.     Thi^  ^ 
defendants  answered  the  bill,  witnesses  were  examined,  anC^ 
other  proceedings  taken,  and  the  plaintiff^  exparte^  ^amisseC'^ 
the  bill  without  costs,  and  filed  a  second  bill  against  the  sam^^  ^^ 
defendants   for  a  similar  purpose.      In  1853  the  defendantt^*  ^ 
moved  to  discharge  the  order  to  sue  in  formd  pauperis,  obtainc^^'-^ 
in  1848  ;  and  Vice-chancellor  Stuart  discharged  it  accordingly* 
Against  this  decision  of  the  Vice- Chancellor,  the  pluntiff  a] 
pealed;    and,  at  the  same  time,  the   question  was  discu 
whether  the  plaintifT,  suing  in  formd  pauperis,  was  entitled. 
exparte,  to  dismiss  her  bill  without  costs. 

The  plaintiff,  in  person,  contended  that  the  defendants,  b] 
long  acquiescence,  had  waived  any  objection  to  the  order  to  sui 
in  formd  pauperis. 

Mr.  Bacon  and  Mr.  R.  Pry  or  stated  the  circumstances  whicE^^^^ 
induced  the  defendants  to  abstain  from  applying  earlier  to 
charge  this  irregular  order,  and  which  circumstances,  they  coi 
tended,  would  prevent  their  conduct  from  being  conddered 
a  waiver  of  the  irregularity. 

Lord  Justice  Knigot  Bruce  said  that  their  Lordship»« 
were  of  opinion,  that   the  conduct  of  the  defendants  amount^^ 
to  a  waiver  of  any  irregularity  in  the  order,  and  it  could  not 
therefore  now  be  disturbed. 

The  plaintiff  then  contended  that  she  was  entitled,  exparte, 
to  dismiss  the  bill  without  costs. 

(«)  RcpcTted  bj  G.  S.  Allnutt,  Esq. 
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Lord  Justice  Knight  Bruce  considered  that  a  pauper      ,  ^^^'  , 

ilain tiff  had  no  right,  exparte,  to  dismiss  her  bill  without  costs.      Parkinson 
Lord  Justice  Turner  concurred.  Hamb 

Solicitors,  JPamett  and  Willaume. 


LOBBS' 

MORNINGTON  v.  MORNINGTON.  (a)  Ju«ic«i. 

L  HIS  suit  was  instituted  by  the  Countess  of  Mornington,  for  By  a  decree  a 
be  purpose  of  enforcing  the  specific  performance  of  an  agree-  Seredw^e^ 
lent  made  between  herself  and  her  husband^  the  Earl  of  Mor-  ^^^^  »  certain 
ington,  on  their  separation,  for  payment  to  her  of  lOOOiL  per  to  his  wife  a 
nnum,  out  of  estates  belonging  to  hira.     The  late  Tice-Chan-  rept-charge,  to 

.  .  which,  m  the 

ellor  of  England,  in  July,  1849,  made  a  decree  in  favour  of  suit,  she  had 
he  plaintiff,  declaring  that  she  was  entitled  to  the  rent-charge  ritht^iSuLt*'^ 
or  her  life  upon  all  the  rights,  and  interests,  estates,  and  pro-  him.    Upon 
lerty  acquired  by,  or  vested  in  her  husband  under  certain  deeds  coart,  ona    * 

lated  in  December,  1834,  and  further  declaring  that  her  husband  petition  under 

•  1  <ii  ••  the  Trostee 

ras  bound  to  execute  ail  necessary  conveyances  and  assurances  j^ct,  1850, 

or  secnrins^  the  said  rent-charge.     The  deed  for  this  purpose  appointed  a 

I-      1  1       1         1        ^  /.  .11.1         person  to  exe- 

vas  accordingly  prepared  aim  tendered  for  execution  by  him,  but  cute  the  deed 
ie  refused  to  execute  the  same.  In  August,  1852,  Vice-Chan-  ^^^  ^"^ 
iellor  Kindersley  made  an  order,  by  which  the  Earl  of  Morning- 
on  was  ordered,  within  fourteen  days  after  service,  to  execute 
he  deed.  Upon  his  refusing  to  obey  this  order,  a  writ  of 
leqnestration  was  issued  against  the  Earl's  personal  estate,  and 
he  rents  of  his  real  estate,  but  this  sequestration  proved  of  no 

On  the  14th  of  March,  1853,  the  Lords  Justices  heard  the 
^^Qse  on  further  directions,  when  their  Lordships  decreed  that 
be  defendant  should  execute  the  deed,  when  duly  tendered  to 
Jm  for  that  purpose,  within  seven  days  after  service  of  the 
tder,  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to 
he  Court  as  they  might  be  advised  in  case  the  defendant  should 
ot  execute  the  deed  within  the  time  aforesaid  ;  and  the  order 
ras  to  be  without  prejudice  to  any  question  as  to  the  validity, 
giunst  any  person  or  persons  other  than  the  said  defendant,  of 
he  jointure  in  the  draft  indentures,  and  in  the  pleadings  of  the 
aose  mentioned. 

A  petition  was  now  presented  under  the  Trustee  Acts  of 
850  and  1852,  by  the  Countess  of  Mornington,  praying  the 
ppointment  of  some  proper  person  to  execute  the  deed  for  the 

(a)  Reporteil  by  G.  S.  Allnutt,  Esq. 
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,  ^^^^'  ,     EarL     The  evidence  clearly  showed  the  refusal  of  the  Earl  to 
MoBNiNOTON   execute  the  deed  upon  its  being  tendered  to  him. 
MoBMBfOToir        ^^*  Freeling  appeared  in  support  of  the  petition. 

The  defendant  did  not  appear,  but  addressed  a  letter  to  the 
petitioner's  solicitors,  stating  his  willingness  to  abide  hj  the 
decision  of  their  Lordships. 


JfulgmetU. 


Lord  Justice  Enight  Bruce  said  that  it  appeared  to 
him  that  the  case  came  within  the  mischief  intended  to  be  re- 
medied by  these  Acts,  and  he  felt  no  difficulty  in  making  the 
order  asked  by  the  petition. 

IjORD  Justice  Turner  concurred. 

The  order  was  as  follows :  Declare  that  the  defendant,  the 
Kight  Honourable  Wm.  Pole  Tylney  Long  Wellesley,  Earl  of 
Mornington,  is,  within  the  meaning  of  the  Trustee  Act,  1850,  a 
trustee  for  the  plaintiff  to  the  extent  of  her  annuity  of  lOOOiL, 
and  the  arrears  thereof,  in  the  pleadings  mentioned,  of  all  the 
rights  and  interests,  estates  and  property,  which  were  acquired 
by  or  vested  in  him  the  defendant,  under  or  by  virtue  of  the 
deeds  of  the  12  th,  13th,  and  15  th  of  December,  1834,  in  the 
pleadings  and  decree  in  these  causes  mentioned,  and  which 
rights,  interests,  estates,  and  prop^ty  are  mentioned  and  in- 
cluded in  the  engrossment  of  the  draft  indenture  in  the  order 
on  further  directions  of  the  14th  of  March,  1853,  mentioned, 
and  which  engrossment  he,  the  said  defendant,  is,  by  such  order 
on  further  directions,  ordered  to  execute  ;  and  it  is  ordered  that 
WnL  Flower  be  appointed  to  execute  the  said  engrossment  of 
the  said  draft  indenture  in  the  place  and  stead  of  the  said 
defendant,  the  Earl  of  Mornington ;  but  this  order  is  to  be 
without  prejudice  to  any  question  as  to  the  validity,  against 
any  person  or  persons  other  than  the  Earl  of  Mornington,  a 
the  jointure  in  the  aforesaid  draft  indenture  and  in  the  plead 
ings  in  these  causes  mentioned. 

Solicitors,  Gadsden  8f  Flower. 


House  ov 

LOBINU 

April  28  &  29. 
May  2. 
Aug,  20. 

Where  adebtor 
has  obtained 
for  his  creditor 
a  surety  (as 

m^iUhio^"  ®^  against  Mrs.  Homan,  her  husband,  trustee,  and  others,  to  charge 

note*),  and 

there  are  sach  (a)  Reported  by  W.  H.  Bennet,  Esq. 


OWEN  AND   GUTCH  v.  HOMAN.  {a) 

Present,  The  Lord  Chancellor,  Lord  Truro,  and  other 

Lords. 

1  HE  bill  in  this  case  was  originally  filed  in  November,  1849^1^ 
by  certain  bankers  (represented  by  the  plaintiffs  in  the  suit^ 
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Mrs.  Homan's  eeparate  estate  with  the  amount  of  certain  pro-  ,  ^^^*  . 
miasory  notes,  and  for  a  receiver  and  injunction.  Messrs.  Owen  and 
Harris  and  Company  (consisting  of  Mary  Ann  Harris  and  John  ^^ 

Bowers)  carried  on  business  at  Worcester  as  grocers,  wine  mer-       Homax. 
diantB,  &c,  and  had  a  bankimr  account  with  Messrs.  Farley  and  8««P>«io«»  cir- 

^^  "^  cuni8tanc68  at- 

Company,  the  bankers  above  alluded  to.  tending  the  ob- 

Harria  and  Company,  having  become  largely  indebted   to  ^^^^^.'^^f 
Messrs.  Farley  and  Company  on  their  banking  account,  were  such  surety  as 
pressed  for  payment  of  their  debt.     John  Bowers  thereupon  J^fe^maTon^' 
applied  to  his  aunt,  Mrs.  Homan,  who  was  possessed  of  pro-  making  further 
I>erty  settled  to  her  separate  use,  to  assist  him  and  his  partner,  i^^i^Zdjides 
and  on  the  28th  December,  1844,  the  2nd  April,  1845,  and  the  of  such  concur- 

,,-,       rence,  the  cre- 
20th  January,  1848,  respectively,  he  persuaded  her  to  join  hun  ditor  is  hound 

in  promissory  notes  as  surety  to  the  bankers  for  the  several  j^j^J^p^i^^^ 
sums  of  lOOOJL,  500/.,  and  3000Z.  ries,  and  ascer- 

The  partnership  of  Harris  and  Company  was  dissolved  in  JhingfiTaf^u- 
December,  1848,  and  on  the  22nd  of  that  month  a  deed  was  lent  has  taken 
ejcecuted  between  them  and  the  bankers  (after  stated),  on  which  might^itUte 
the  question  in  the  cause  mainly  turned.  the  securities. 

Mrs.  Homan,  by  her  answer,  represented  that  the  promissory  where  the 
KAOtes  bad  been  obtained  from  her  by  her  nephew,  John  Bowers,  Court  inter- 
lay frand,  misrepresentation,  and  suppression  of  material  facts ;  pointing  a  re- 
aJLleging,  also,  that  the  bankers  were  fully  cognisant  of  all  the  ^rty'in'thr" 
K'^^presentations  made  by  John  Bowers  to  induce  her  to  join  in  possession  of  a 

4.  i^  •  .  defendant  he- 

tftme  promissory  notes.  tore  the  UUe  U 

The  passages  in  this  answer  are  material,  as  being  the  evi-  established  by 
Doeon  which  the  Master  of  the  Rolls  in  the  first  instance  cisesa'discre-' 


1,  and  were  fully  considered,  and  are  set  out  in  the  ^^^^  ^  ^  ^ 

-  ^  !•  11       •  vemedbyall 

J  ■-■'Pigment  lOllOWing.  the  clrcum- 

The  late  Master  of  the  Rolls  (Lord  Langdah)  made  an  order  ""^^^l^^ 
*^ir  a  receiver,  (a)  case  the  Court 

This  order  was  appealed  before  the  late  Lord   Chancellor  pS^iff^o^pro- 
C  3rri«ro),  and  on  full  argument  he  (on  the  11th  February,  1851)  ceed  with  the 
discharged  the  order  for  a  receiver.  (6)     The  case  now  came  on  Sidhonc^diii. 
^y  way  of  appeal  from  the  decision  of  Lord  Truro.  ^^^^  ^  ^^^*^ 

The  general  facts  of  the  case,  and  the  arguments  urged  at      it  is  compe- 
^lie  bar  of  this  House,  are  fully  set  forth  in  the  judgment.  ^°*  ^  *  ^"' 

Mr.  Rolt  Q.  C,  and  Mr.  Halktt^  argued  the  case  on  the  part  tract  with  his 
Of  the  appellants  (the  bankers).  t^tVtj 

Mr.  Itaupell  Q.  C.  and  Mr.  Elderton  for  the   respondents,  giving  time  or 
^Irs.  Homan  and  her  trustees.  far  w'he^can 

The  cases  cited  and  relied  on  in  the  Courts  below,  and  also  lawfWly  and 
in  this  House,  were  principally  Burke's  case(c)f  Boultbee  v.  so,  without 

pnju^ciDg  his 
(a)  13  Beav.  196.  (c)  Referred  to  in  18  Ves.  26.         right  against 

(*)  8  M'N.  &  Gord.  378.  the  surety. 
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1858. 
' . » 

OWBN  AXD 

Gdtch 

V. 
HOICAII. 


Stidfbs  (fl),  English  v.  Darley  (A),  Exparte  Gifford  (c),  NiehoUr 
son  V.  RevUle  (rf),  Cotoper  v.  iSmt/A  (tf),  Exparte  Glendinning  {f),^ 
Pitman  on  Prin.  and  Sun  I8I.9  Bansor  y.  Cox  (g),  Bawmaket 
V.  Moore  (A),  Mayhew  v.  Cnckett(i),  Gov,  Sr  Co.  Bank  of  Irelanc 
V.  Beresford  (A),  Samuel  v.  Howarth  (Q,  -HaH  v.  Hutchons  (m). 
Nisbett  V.  Smith  (n),  i?tfe«  v.  Berrington  (o\  Oakley  v.  Pa- 
shelter  (p),  Bullpin  v.  Clarke  (g),  Owens  v.  Dickinson  (r),  J?^ 
V.  Everitt  (*),  Exparte  Carstairs  (t),  MaUby  v.  Carstedrs  («)) 
Nicholls  Y.  Norris  {v\  Kearsley  y.  Co/e  (tr).  Mackintosh  T. 
Wyatt  (x),  fVyke  v.  Rogers,  (y) 


Ang^iO, 


The  Lord  Chancellor  said :  —  In  the  year  1836  the 
respondent,  Mrs.  Homan,  then  a  widow,  between  sixty  and 
seventy  years  oF  age,  married  a  Mr.  John  Homan.  A  settlement 
was  made  previously  to  her  marriage,  by  indentures  of  26th  and 
28th  Xovember,  1836,  under  which  she  became  entitled  to  an 
income  of  considerable  real  and  personal  estate  for  her  life  to 
her  separate  use ;  and  in  case  she  should  survive  her  then  in- 
tended husband,  the  trustees  were  to  stand  seised  and  possessed 
of  the  settled  property  from  and  after  his  death,  in  trust  for  her 
heirs,  executors,  and  administrators ;  but  if  she  should  die  in  his 
lifetime,  then  they  were  to  stand  seised  of  the  real  estate  after 
her  death,  in  trust  for  her  heirs,  and  were  to  stand  possessed  ol 
the  personal  estate  in  trust  for  her  next  of  kin,  excluding  the 
husband.  The  appellants  were  the  surviving  partners  of,  anc 
may  be  taken  to  represent,  the  banking  firm  which  for  manw 
years  carried  on  their  business  at  Worcester  under  the  style  oh 
Farley  and  Company.  Among  other  customers  was  a  firm  a 
Harris,  Bowers,  and  Company,  trading  as  grocers  and  wii^ 
merchants  at  Worcester,  and  in  the  year  1844  that  firm  ooc=3 
sisted  of  Mary  Ann  Harris  and  John  Bowers,  who  was 
nephew  of  Mrs.  Homan,  the  respondent.  The  bill  in  this  ca^ 
was  filed  on  the  29th  November,  1849,  by  the  plaintifl^,  wha 
then  constituted  the  banking  firm.  The  defendants  were  M^ 
and  Mrs.  Homan,  and  the  surviving  trustee  of  the  settleme^ 
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of  1836 ;  and  the  case  made  by  the  plaintiffs  was  this :  That  in 
the  month  of  December,  1844,  the  firm  of  Harris,  Bowers,  and 
Company,  having  largely  overdrawn  their  account  with  the 
bank,  was  called  upon  to  give  security,  and  that  in  consequence 
of  sach  reqnbition.  Bowers  applied  to  his  aunt,  Mrs.  Homan,  to 
jo!n  him  in  a  promissory  note  to  the  bank,  payable  upon  demand, 
for  lOOOJL,  and  she  accordingly  joined  in  such  note,  which  was 
dated  the  20th  December,  1844 ;  that  in  the  following  month  of 
April  she  gave  a  further  similar  note  for  500/.,  and  on  the  20th 
Janmury,  1848,  another  similar  note  for  3000/L ;  that  between 
thegiiang  the  note  for  500/.,  and  that  for  3000/.,  two  bills  of 
exchange  had  been  accepted  by  Mrs.  Homan,  drawn  on  her  by 
Bowers,  one  for  1000/.,  dated  the  15th  June,  1846,  and  another 
for  500/.,  dated  18th  October,  1847 ;  that  both  of  these  bills 
Were  drawn  payable  three  months  after  date,  and  were  given 
by  way  of  security  to  the  bank  ;  but  that  they  were  withdrawn 
from  the  bank  on  the  giving  of  the  note  for  3000/.,  which  was 
intended  as  a  substitute  for  the  two  bills  of  exchange,  and  as  a 
further  security.     The  firm  of  Harris  and  Bowers  having  be« 
come  bankrupt  or  insolvent,  the   object   of  the   bill   was  to 
charge  the  separate   estate  of  the  respondent,   Mrs.  Homan, 
irith  the  amount  of  the  three  promissory  notes.     The  prayer  of 
fcH«  bill  was  as  follows : — "  That  it  may  be  declared  that  the 
K^.Tits  and  profits  of  the  messuages,  lands,  and  premises,  and  the 
B^Teral  sums  of  money  and  other  personal  estate  and  effects 
(Comprised  in  the  indenture  of  release  and  settlement  of  the  28th 
November,  1836,  and  to  which  Sarah  Homan  is  entitled  to 
separate  use,  are  liable  to  pay  and  satisfy  to  the  plaintiffs  as 
■lirriving  partners,  the  principal  and  interest  moneys  secured  by 
^He  three  promissory  notes,  dated  respectively  the  28th  De- 
^^^mber,   1844,  the  2nd  April,    1845,  and  the  20th  January, 
^%48,  and  that  such  principal  and  interest  moneys  may  ac- 
cordingly be  ordered  to  be  raised  out  of  such  rents,  and  profits, 
^tid  sums  of  money,  and  other  personal  estate  and  eflTects,  or  at 
'^ast  oat  of  the  rents  and  profits,  and  the  interest,  dividends,  and 
^Iher  income  of  the  sums  of  money,  and  other  }>ersonal  estate 
^nd  effects  comprised  in  the  indenture  of  release  and  settlement, 
^nd  to  which  the  defendant  Sarah  Homan  is  entitled  to  her  sepa- 
^te  use;  the  plaintiffs  being  ready  and  willing,  and  hereby 
offering  to  account  for  any  dividends  or  other  moneys  which  may 
V>e  received  by  them  or  either  of  them,  from  the  respective 
estates  of  John  Bowers  and  Mary  Ann  Harris,  or  either  of  such 
estates,  on  account  of  such  promissory  notes  or  any  of  them,  or 
the  moneys  secured  thereby ;  and  that  all  necessary  and  proper 
accounts  may  be  taken,  and  directions  given  for  the  purposes 
aforesaid ;  and  that,  if  necessary,  or  for  the  benefit  of  the  plain* 
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tiffs,  some  proper  person  may  be  appointed  by  this  Court  ai 
receiver  of  the  rents  and  profits,  interest,  dividends,  and  othei 
income  of  the  real  and  personal  estates  comprised  in  the  saic 
indenture  of  settlement  of  the  28  th  November,  1836,  and  tc 
which  Sarah  Homan  is  entitled  for  her  separate  use  as  aforesaid : ' 
and  that  the  other  trustees  may  be  restrained  from  collecting 
the  rents  and  profits ;  with  the  usual  directions.  Mrs.  Homac 
answered  separately  from  her  husband,  and  by  her  answer  she 
set  out  the  deed  of  settlement  executed  on  her  marriage,  tc 
which  his  Lordship  had  already  referred.  She  says,  that  from 
the  time  of  the  death  of  her  first  husband  in  1829  she  employed 
Mathew  Elgie  as  her  solicitor,  to  take  steps  for  realising  the 
property  to  which  she  was  entitled  under  her  late  husband*^ 
will,  and  which  constituted  the  chief  part  of  the  property  com- 
prised in  the  settlement.  And  then  she  states  thus:  '^  That  ir 
the  month  of  August,  1843,  she  had  a  serious  fall,  which  causcfi 
her  to  be  confined  to  her  room  for  upwards  of  six  months^ 
during  a  portion  of  which  time  she  was  deprived  of  her  mental 
faculties,  and  that  she  is  now  in  the  eightieth  year  of  her  age, 
and  that  her  memory  as  to  comparatively  recent  occurrences  haa 
become  greatly  enfeebled  and  perplexed ;  and  that  in  conse- 
quence of  such  Infirmity,  and  of  the  several  actions  and  suits  in 
which  she  has  been  involved  with  respect  to  properties  comprised 
in  the  indenture  of  settlement,  she  is  now  unable  with  certainty 
to  answer  as  to  any  of  the  occurrences  of  the  last  fifteen  years; 
however,  she  says,  according  to  the  best  of  her  recollection  and 
belief,  moneys  which  have  arisen  from  her  separate  property  were 
on  many  occasions  invested  improperly,  in  the  way  pointed  out" 
His  Lordship  need  not  state  in  detail  some  transactions,  which  she 
sets  out,  with  Mr.  Elgie,  her  solicitor.  She  then  states  that  she 
had  disputes  with  Mr.  Elgie,  who  quitted  Worcester,  taking 
with  him  a  large  portion  of  her  documents  and  papers ;  and  that 
she  afterwards  employed  another  solicitor  of  the  name  of  Thomas 
Jones,  who  had  also  absconded ;  and  she  then,  coming  to  the 
transactions  when  she  was  prevailed  upon  to  join  in  the  notes, 
states  as  follows: — "  That  in  or  about  the  month  of  December, 
1844,  as  she  best  recollects,  John  Bowers  applied  to  her,  stating 
that  he  wished  to  borrow  a  sum  of  money  of  the  firm  of  Farley 
and  Company,  for  a  short  time,  for  the  purposes  of  his  partner- 
ship, and  requested  her,  as  a  temporary  security  to  the  bankers 
for  such  proposed  advance,  to  join  him  in  a  bill  of  exchange  or 
promissory  note  to  that  firm  for  100/.,  and  that  she,  after  con- 
siderable hesitation,  and  upon  his  promising  that  he  and  his 
partner,  Mary  Ann  Harris,  should  pay  the  bill  of  exchange  or 
promissory  note  at  maturity,  agreed  so  to  do,  and  accordingly 
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joined  htm  in  a  bill  of  exchange  or  promissory  note,  which  she 
hat  flinoe  ascertained  to  have  been  for  IOOO/.9  the  date  whereof 
she  ifl  unable  to  set  forth ;  and  believes  that  John  Bowers  im- 
mediatelj  took  the  bill  of  exchange  or  promissory  note  to  the 
banking-house  of  Farley  and  Company,  and  obtained  an  advance      Jwlgment 
to  his  partnership  on  the  security  thereof,  which  advance,  how- 
CTcr^  was  debited,  as  the  defendant  believes,  to  the  partnership 
acoonnt."    Then  she  says,  '^  That  some  considerable  time  after- 
^rards — as  she  best  recollects,  about  twelve  months  afterwards, — 
John  Bowers  applied  to  and  requested  her,  for  the  purpose  of 
enabling  him  to  procure  a  further  advance  from  the  bankers,  to 
join  him  in  a  bill  of  exchange  or  promissory  note  to  the  firm  for 
SOOL,  and  in  reply  to  the  objection  which  she  made  so  to  do^ 
ivged  that  she  would  be  incurring  no  risk,  for  that  it  was  a 
j33ere  matter  of  form,  inasmuch  as  his  firm  of  Harris,  Bowers, 
Skwl  Company  would  take  up  or  pay  the  bill  of  exchange  or 
pTomiasory  note,  as  he  alleged  that  they  had  done  with  respect 
the  former  bill  of  exchange  or  promissory  note."    She  further 
kys,  ^  That  she,  relying  upon  such  statements  and  promise, 
^nsented  to  join  John  Bowers  in  such  bill  of  exchange  or  pro- 
lissory  note,  and  did  so  accordingly;  and  she  believes  that 
J'€kn  Bowers  almost  immediately  took  the  bill  of  exchange  or 
promissory  note,  the  date  whereof  she  is  unable  to  set  forth,  to 
^Vkt  banking-house  of  Farley  and  Company,  and  obtained  an 
SMlvance  to  his  partnership  on  the  security  thereof ;  which  ad- 
"V^suice,  however,  was  debited,  as  the  defendant  believes,  to  the 
partnership  account."     She  then  goes  on  to  say,  **  That  some 
Considerable  time  afterwards,  and,  as  she  believes,  full  three 
years  since,  John  Bowers  again  applied  to  her  for  a  similar  ac- 
commodation, to  the  extent,  as  she  best  recollects,  of  300/.,  and 
<^ot  3000iL;  stating  that  he  had  made  some  large  purchases  of 
^ea  at  cash  prices,  and,  in  order  to  induce  her  to  comply  with 
^tich  request,  stated  that  the  bill  of  exchange  or  promissory  note 
^hich  he  then  wanted  would  be  provided  for  by  his  firm^ 
^  he  alleged  the  two  fonner  bills  of  exchange  or  promissory 
^otes  had  been.     She  then  proceeds  to  say,  '^  That  confiding 
in   soch  representations   of  John   Bowers,   and  being  aware 
that,  although  she  had  on  more  than  one  occasion  called  at 
the  bonkers,  and  although  Mr.  Veale,  the  managing  clerk  of 
the  firm,  had  frequently  visited  at  her  house  since  she  had  joined 
in  such  bills  of  exchange  or  promissory  notes  as  aforesaid,  no 
application  had  ever  been  made  to  her  by  or  on  behalf  of  the 
hanking  firm  of  Farley  and  Company,  or  any  other  person  or 
persons,  for  payment  of  the  two  former  bills  of  exchange  or  pro- 
miasory  notes,  nor  any  mention  thereof,  or  of  cither  of  them,  made 
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to  her,  she  complied  with  the  last-mentioned  request  of  Johi 
Bowers,  and  either  gave  him  a  promissory  note,  or  accepted  a  bil 
of  exchange  for,  as  she  best  recollects,  and  was  then  told,  the  sun 
of  300/.,  drawn  upon  her  by  John  Bowers,  the  date  whereof,  how* 
ever,  she  is  unable  to  set  forth,  but  which  bill  of  exchange  oi 
promissory  note  was  afterwards,  as  the  defendant  has  been  in- 
formed  and  believes,  handed  over  by  John  Bowers  to  the 
bunkers.  That  the  bankers  were,  as  she  verily  believes, 
fully  cognisant  of  all  the  representations  made  by  John  Bowen 
to  her  to  induce  her  to  join  in  or  to  give  him  the  several  bills  d 
exchange  or  promissory  notes ;  and  the  representation  made  tc 
her  that  the  two  first-mentioned  bills  of  exchange  or  promissory 
notes  had  been,  as  she  believes  the  fact  to  have  been,  satisfied 
prior  to  his,  John  Bowers*,  applying  to  her  for  the  third  and  last- 
mentioned  bill  of  exchange  or  promissory  note."  She  then  says, 
*^  She  believes  that  the  banking  firm  did,  in  fact,  after  the  bills 
of  exchange  or  promissory  notes  came  to  their  hands,  receive 
from  or  on  account  of  the  firm  of  Harris,  Bowers,  and  Company, 
divers  sums  of  money  to  a  very  large  amount,  and  to  on  amount 
much  more  than  sufficient  to  satisfy  and  pay  the  amounts  of  the 
several  bills  of  exchange  or  promissory  notes.  That  she  has 
recently  discovered  that,  prior  to  and  at  the  time  of  each  of  th« 
three  several  applications  to  her  by  John  Bowers,  the  firm  on 
Harris,  Bowers,  and  Company  was  very  lai^ely  indebted  to  tb*- 
banking  firm  of  Farley  and  Company."  Then  she  says,  '^  Sha 
believes  it  was  at  the  suggestion  of  the  banking  firm  that  Jak« 
Bowers  made  such  applications  to  her  as  aforesaid;  and  that  tl^ 
banking  firm  purposely  concealed  froiti  her  the  state  of  thes 
account  with  the  firm  of  Harris,  Bowers,  and  Company,  in  ordai 
that  John  Bowers  might  prevail  upon  her  to  join  in  such  bills  <h 
exchange  or  promissory  notes ;  and  that  they  also,  in  order  "^ 
conceal  the  nature  of  their  dealings  with  Harris,  Bowers,  a^ 
Company,  kept  their  accounts  with  that  firm  in  a  very  peculid 
and  unusual  manner,  and  in  a  mode  which  renders  it  extremerl 
difficult  to  trace  the  bills  of  exchange  or  promissory  note0^ 
Therefore  the  substance  of  the  transaction,  as  stated  in  tli 
answer,  is,  that  Mrs.  Homan,  at  the  instance  of  her  nephe^v 
joined  him  in  December,  1844,  in  a  promissory  note  for  lOCK^j 
in  order  to  enable  him  to  borrow  money  from  the  bank  <Hi 
that  security;  that  sometime  afterwards,  on  his  represeDtii- 
tion  that  the  note  had  been  duly  taken  up  and  pud,  A» 
joined  him  in  another  note  for  500/.  for  the  same  purpose; 
and  again,  on  a  third  occasion,  in  a  further  note  for  SOOL  on  the 
like  representation  that  the  two  former  notes  had  been  duly 
taken  up  and  piud.     Then  the  answer  goes  on  to  state  that,  it 
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the  end  of  the  year  1848,  the  firm  of  Harris,  Bowers,  and  Com- 
pany became,  as  the  defendant  has  now  since  discovered,  but  did 
not  then  know,  hopelessly  insolvent,  which  was  well  known  to 
the  plaintiffii,  and  then  certain  arrangements  were  come  to  for 
closing  their  concern ;  the  outline  of  which  is  as  follows :  — 
Articles  of  agreement  were  entered  into  under  seal  bearing  date 
the22Dd  December,  1848,  and  made  between  Mary  Ann  Harris 
of  the  first  part,  John  Bowers  of  the  second  part,  and  the 
phmtifls,  John  Owen  and  John  Mathew  Gutch,  the  bankers, 
of  the  third  part :  and  they  agreed  that  John  Bowers  should 
take  upon  himself  the  payment  of  all  the  outstanding  debts 
lad  liabilities  of  the  partnership,  which  theretofore  existed  be- 
tween Mary  Ann  Harris  and  himself;    and  particularly  the 
debts  due  to  Messrs.  Farley  and  Company  from  Harris,  Bowers, 
tod  Company,  of  17,448/.,  as  settled  and  ascertained  up  to  that 
date,  with  interest  at  5  per  cent,  per  annum ;  and  that  John 
Bowers  should,  as  the  consideration  for  Mary  Ann  Harris 
ntiring  from  the  partnership,  undertake  to  give  up  to  her, 
within  three  months  from  that  date,  certain  title-deeds  which 
•he  had  deposited  with  the  bankers  by  way  of  security  for  the 
putnership  debts :  and  in  the  meantime,  until  he  had  got  pos- 
session of  the  deeds,  which  he  could  only  do  by  paying  off  the 
debts,  that  he  should  allow  her  an  annuity  of  lOOZ.  per  annum, 
Payable  as  mentioned  in  the  agreement ;  that  he  should  release 
^rs.  Harris  from  all  the  partnership  debts  and  liabilities  of  the 
^nn ;  that  he  should  pay  to  Farley  and  Company  interest  at  5 
per  cent.,  and  should  pay  off  the  debt  by  monthly  instalments 
^f  200i,  each,  which  was  to  go  in  discharge  of  the  17,448/.  and 
•ccruing  interest ;  that  he  should  give  and  execute  to  Farley 
•Ud  Company,  as  a  further  security,  a  bond  with  a  proviso 
taking  it  void, —  a  proviso  in  this  way :  "  That  the  whole  "of  the 
^^bts  and  interest  should  be  payable,  in  case  of  default  in  the 
payment  of  any  or  either  of  the  instalments  or  any  part  thereof, 
*t  the  times  and  in  the  manner  aforesaid  ;  and  that  such  bond 
should  be  deemed  and  taken  to  be  an  additional  or  a  collateral 
security  only  for  the  payment  of  the  partnership  debts,  and 
should  in  no  wise  be  deemed  or  taken  to  be  a  release,  satisfac- 
^^,  or  extinguishment  thereof,  or  of  the  liability  of  Mary 
Ann  Harris ;  and  that  the  debts  should  be  payable  to  Farley 
sud  Company,  who  should  have  the  same  remedies  for  the 
'^Covery  thereof  as  if  the  said  bond  had  not  been  taken ;  and 
^^t  in  the  meantime,  and  while  such  instalments  should  be  duly 
P^W,  the  existing  sureties  for  Farley  and   Company^s   debt  of 
*^>448t,  or  any  part  thereof  should  not  be  proceeded  against. 
Provided  such  surety  debts  were  kept  up  and  revived  from  time 
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to  time,  and  were  not  allowed  to  run  beyond  the  Statute  c 
Limitations,  or  within  one  year  thereof;  provided,  neverthelesi 
that  in  case  of  the  death,  bankruptcy,  or  insolvency,  of  an 
surety,  then  the  whole  amount  due  from  lum  or  her  to  b 
immediately  thereupon  paid  to  and  receivable  by  Farley  an 
Company ;  and  that  if  default  should  be  made  in  payment  ( 
any  or  either  of  the  instalments  of  2(K)i!.  per  month,  then  Meson 
Farley  and  Company  were  to  be  at  liberty  to  take  proceeding 
against  the  sureties;   that  in  consideration  of  the   previoQ 
articles  in  the  agreement  contained,  and  of  the  debt  hein 
collaterally  secured  by  the  bond  of  John  Bowers,  Mary  An 
Harris  having  given  up  her  interest  in  the  business,  John  Owe 
and  J.  M.  Gutch  thereby  agreed  with  Mary  Ann  Harris  m 
to  institute  any  proceedings  at  law,  or  in  equity,  or  in  bank 
ruptcy,  agidnst  her,  to  recover  from  her  their  debt  of  17,448 
or  any  part  thereof,  save  and  except  as  might  be  necessary  fc 
the  purpose  of  recovering  the  same  agiunst  John  Bowers  aa 
proceeding  agiunst  Mary  Ann  Harris  jointly  with  John  Bowei 
for  that  purpose,  and  except  that  they  should  be  at  liberty  t 
call  upon  Mary  Ann  Harris  to  execute,  and  she  thereby  agreec 
when  so  called  upon,  to  execute  a  mortgage  to  them  oi  tb 
property,  for  life,  for  which  the  deeds  were  deposited  with  tbec 
BO  as  not  to  make  herself  personally  liable."     Then  comes  Q 
provision  by  which  it  was  agreed  **  That  the  agreement,  or  o^ 
articUy  clause^  matter ^  or  thing  therein  contained,  or  the  giving    < 
the  accepting  the  said  bond  payable  by  instalments  as  aforesmm 
should  not  in  any  wise  or  in  any  event  be  deemed  or  construed  i 
prejudice,  annul,  or  otherwise  affect  the  rights  or  remedies  of  tk 
said  Messrs.  Farley  and  Company,  upon  or  against  any  person  er 
persons  liable  as  sureties  or  otherwise,  or  as  drawers,  indorserif 
makers,  or  acceptors  of  any  biU  or  bills  of  exchange,  or  promistorf 
note  or  notes,  or  other  securities  which  they,  Messrs.  Farley  eni 
Company f  then  held;  but  that  all  such  persons  should  be  fisUv 
thereon^  by  virtue  of  such  securities,  to  the  same  extent  and  maxMf 
as  they  otherwise  would  have  been^  had  these  presents  not  km 
made  or  such  bond  given,  any  rule  or  practice  in  law  or  in  epiif 
to  the  contrary  notwithstanding  ;  and  that  the  said  Messrs.  Farlqf 
and  Company  should  not  take  or  institute  any  proceeding  at  bv 
or  in  equity  against  the  said  John  Bowers,  so  long  as  the 
monthly  instalments  of  200/.  per  month  were  duly  paid,  exc^ 
in  respect  of  the  happening  of  the  events  therein-before  bmb- 
tioned,  or  any  of  them ;  and  except  at  the  instance  or  zeqvBil 
of  the  said  sureties,  or  any  of  them ;  and  except  also  on  tbe 
event  of  the  said  John  Bowers  making  default  in  any  or  ^ther 
of  the  said  articles  therein  contained  on  his  part."    Thea  the 
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answer  goes  on  to  state  that  a  bond  was  given  of  the  same  date 
by  Bowers  to  the  bankers  In  the  penal  sum  of  34,000/.»  being 
doable  the  debt  of  17,000/.,  with  a  condition  making  it  void  on 
payment  of  the  17>000JL  by  monthly  instalments  of  200/.,  on 
tk  first  day  of  every  month.     Then  certain  other  deeds  were 
execoted ; — one  of  the  22nd  December,  1848 ;  another  a  week 
afterwards,  of  the  29th  December,  1848,  between  Mrs.  Harris 
and  Bowers ;    whereby  they  dissolved  their  partnership,  and 
wliereby  Bowers  agreed  to  indemnify  Mrs.  Harris,  and  she 
agreed  to  assign  over  to  him  her  interest  in  the  partnership 
debts.     That  was  the  effect  of  the  deeds  executed  at  the  end  of 
December,  1848,  to  the  first  of  which  (namely  the  agreement), 
tbe  bankers  were  parties.     On  the  15  th  August,  1849,  a  fiat  in 
bankraptcy  was  issued  against  Bowers,  under  which  he  was 
dolf  declared  a  bankrupt,  and  the  plaintifi^  Owen  is  the  credi- 
tors* assignee  under  the  fiat.     On  the  28tli  of  the  same  month 
of  August  another  fiat  was  issued  against  Bowers,  together 
with  two  other  persons  who  had  joined  him  as  partners  after  the 
retirement  of  Mrs.  Harris.     They  were  all  declared  bankrupts, 
tnd  the  plaintiiF  Owen  was  chosen  creditors'  assignee  under 
that  fiat  also.     Mrs.  Homan,  by  her  answer,  then  gives  the 
following  account  of  an   interview  between   herself  and  the 
phiiitifi^  J.  M.  Gutch,  accompanied  by  Mr.  Hyde,  his  solicitor. 
She  says,  *^  That  about  a  month  previously  to  the  time  of  the 
btnkraptcy  of  John  Bowers,  and,  as  she  best  recollects,  on  or 
tboat  the  9th  July,  1849,  the  plaintiff,  J.  M.  Gutch,  accom- 
panied by  his  solicitor,  Mr.  Hyde,  of  the  city  of  Worcester^ 
came  to  the  residence  of  the  defendant,  at  Welland,  and  pro- 
duced various  documents,  purporting  to  be  bills  of  exchange  or 
ptomissory  notes,  which,  as  she  best  recollects,   Mr.  Hyde 
represented  that  she  was  liable  to  pay ;  that  having  called  into 
the  room  Mrs.  Jane  Hayes,  a  sister  of  John  Bowers,  the  de- 
fendant, as  she  best  recollects,  requested  Mrs.  Hayes  to  take 
^  particulars  of  the  bills  of  exchange  or  promissory  notes,  but 
ftit  Mrs.  Hayes  requested  Mr.  Hyde  to  take  such  particulars, 
vUdi,  as  she  believes,  he  did :  that  Mr.  Hyde  then,  in  the  pre- 
Bence  of  Mrs.  Hayes,  asked  Mrs.  Homan  what  she  meant  to  do 
^th  respect  to  the  payment  of  them,  or  to  that  effect,  and  that  she 
replied  that  she  was  not  liable  to  pay  them,  and  could  not  pay 
4^em;  and  that,  in  fact,  John  Bowers  owed  her  money,  or  ex- 
Pteaaed  herself  to  that  effect ;  and  that  Mr.  Hyde,  after  some 
farther  conversation,  held  one  of  the  bills  of  exchange  or  pro- 
^^uaaory  notes  towards  Mrs.  Homan,  and  inquired  whether  it 
Was  in  her  handwriting,  and  she  replied,  as  she  then  believed, 
^  stiU  believes,  that  it  was  not :  from  which  statement  Mr. 
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Hyde  dissented,  and  that  Mr.  Hyde  afterwards  showed  to  hf 
another  bill  of  exchange  or  promissory  note,  the  handwriting  c 
which  she  denied  to  have  been  hers,  as  she  then  believed,  an 
still  believes,  was  the  fact :  and  that   Mr.  Hyde  afterward 
showed  to  the  defendant  two  other  bills  of  exchange  or  promii 
Bory  notes,  one  of  which  was  for  the  sum  of  3000/.,  and  ai 
serted  that  the  same  were  in  the  handwriting  of  the  defendant 
but  that  she  denied  the  same,  and  stated,  as  she  then  believec 
and  still  believes,  that  she  never  joined  John  Bowers,  or  any  on 
else,  in  a  bill  of  exchange  for  3000/.,  and  added  that  she  neve 
joined  John  Bowers  in  any  bill  of  exchange  but  for  a  sma 
amount,  and  that  John  Bowers  had  always  told  her  that  the 
had  been  taken  up,  or  expressed  herself  to  that  effect ;  and  ah 
added,  as  the  fact  was,  that  John  Bowers  owed  her  money,  an: 
that  the  bankers  were  aware  of  it,  and  that  she  had  asked  hii 
sometime  since  for  better  security  than  she  held,  and  that  k 
had  told  her  that  he  was  about  purchasing  premises  in  the  Coc 
market,  upon  which  he  would  give    her    security;    that  tft 
plaintiff,  Gutch,  afterwards  asked  the  defendant  what  was  to  I 
done  with  respect  to  the  bills  of  exchange  or  promissory  note 
and  that  Mrs.  Hayes  replied  he  must  take  them  to  Worceste 
and  make  those  pay  who  had  the  money  from  him  and  his  oc 
partner,  for  the  defendant  had  nothing  to  do  with  it,  or  expresse 
herself  to  such   or   the  like  effect ;   and  the  plaintifi^  J.  'M 
Gutch,  replied  that  they  could  not  do  that^  for  they  (meaning 
Mary  Ann  Harris  and  John  Bowers)  owed  them  more  than  that 
on  another  account,  or  expressed  himself  to   that  effect;  to 
which  Mrs.  Hayes  replied  that  it  served  them  right,  for  they  bad 
no  business  to  trust  them  to  such  an  amount,  or  expressed  her- 
self to  that  effect ;  and  that  the  plaintiff,  J.  M.  Gutch,  to  justify 
himself,  replied,  *  that  it  was  the  best  ready-money  account  in 
Worcester  —  that   they   borrowed   from  70,000/.    to  80,0001 
a-year,  and  that  their  managing  clerk  had,  in  or  about  JanuaxXr 
1839,  been  engaged  for  three  days  and  nights  in  investigating 
the  affairs  of  the  firm  of  Harris,  Bowers,  and  Company,  and 
that  they  were  then  worth  11,000/.,  or  expressed  himself  to  the 
like  effect.' "    His  Lordship  believed  that  he  had  stated  the  mar 
terial  parts  of  the  answer.     The  plaintiffs  had  moved  for  • 
receiver  (which  had  been  granted  by  Lord  Langdak  by  an  order 
of  the  22nd  May,  1850),  '^  to  appoint  a  fit  and  proper  person  to 
receive  the  rents  and  profits,  interest,  and  dividends,  and  other 
income  of  the  real  and  personal  estate  and  effects  comprised  ixi 
the  indenture  of  release  and  settlement  of  the  20th  Novembeff 
1836,  and  to  which  the  defendant,  Sarah  Homan,  is  entitled,  fxf 
her  separate  use,  as  in  the  pleadings  mentioned,  with  the  o^ 
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directions.''  It  was  ordered  that  Sarah  Homan  should  be  at 
liberty  to  apply  to  the  Court  to  discharge  the  order  upon  giving 
aecurity  to  the  plaintiffs'  satisfaction  for  what  should  be  ulti- 
mitely  found  to  be  due  to  them  in  respect  of  their  debt  in  the 
pleadings  mentioned.  That  order,  however,  had  been  discharged 
bjLord  Chancellor  Truro  on  the  11th  February,  1851.  Against 
diifl  last  order  the  plaintiffs  had  appealed  to  their  Lordships* 
House^  and  the  question  now  to  be  decided  by  their  Lordships 
WIS,  whether  they  ought  to  reverse  the  order  of  Lord  Chancellor 
Tmro  or  not  ? 

The  receiver,  if  appointed  in  this  case,  must  be  appointed  on 
the  principle  on  which  the  Court  of  Chancery  acts,  of  preserv- 
bg  property  pending  the  litigation  which  is  to  decide  the  rights 
of  the  litigant  parties.  In  such  cases,  the  Court  must  of  neces- 
atjr  exercise  a  discretion  as  to  whether  it  will  or  will  not  take 
poBsession  by  its  officer.  No  positive,  unvarying  rule  can  be 
hid  down  as  to  whether  the  Court  will  or  will  not  interfere  by 
interim  protection  of  the  property ;  where,  indeed,  the  property 
is,  as  it  were,  in  medio^  in  the  enjoyment  of  no  one,  the  Court 
can  hardly  do  wrong  in  taking  possession.  It  is  the  proper  in- 
terest of  all  parties  that  the  Court  should  prevent  a  scramble ; 
inch  is  the  case  when  the  receiver  of  the  property  of  a  deceased 
person  is  appointed,  pending  a  litigation  in  the  Ecclesiastical 
Court  as  to  the  right  of  probate  or  administration.  No  one  is 
in  the  actual  enjoyment  of  the  property  so  circumstanced,  and 
no  mjury  can  be  done  to  any  one  by  taking  and  preserving  it  for 
the  benefit  of  the  successful  litigant.  But  when  the  object  of 
the  plaintiff  is  to  assert  a  right  to  property  of  which  the  de- 
fendant is  in  the  enjoyment,  the  case  necessarily  involves  other 
Moderations.  The  Courts  by  taking  possession  at  the  instance 
of  the  plaintiff,  may  be  doing  a  wrong  to  the  defendant  —  in 
KNne  cases  an  irreparable  wrong.  If  the  plaintiff  should  even- 
tnallj  fail  in  establishing  his  right  against  the  defendant,  the 
Conrt  may,  by  its  interim  interference,  have  caused  mischief  to 
Ae  defendant,  for  which  the  subsequent  restoration  of  the  pro- 
perty affords  no  adequate  compensation.  In  all  cases,  therefore, 
where  the  Court  interferes  by  appointing  a  receiver  of  property 
in  the  possession  of  the  defendant  before  the  title  of  the  plaintiff 
^tttablished  by  decree,  it  exercises  a  discretion  to  be  governed 
^  all  the  circumstances  of  the  case.  When  the  evidence  on 
which  the  Court  is  to  act  —  (here  the  only  evidence  is  the  an- 
swer pf  Mrs.  Homan)  —  is  very  clear  in  favour  of  the  plaintiff, 
^  the  risk  of  eventual  injury  to  the  defendant  is  very  small, 
^  the  Court  does  not  hesitate  to  interfere.     Where  there  is 

^/^  of  doubt,  there  is  of  course  more  difficulty.     The  question 
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ifl  one  of  degree^  as  to  which,  therefore,  it  is  imposuble  to '. 

down  any  precise  and  unvarying  rule.     In  this  case  Lord  TV 

did  not  think  the  title  of  the  plaintiff  was  so  clearly  made  out 

to  justify  the  Court  in  turning  the  defendant  oat  of  possession ' 

fore  the  plaintiffs  had  finally  established  their  right,  and  his  Lo 

ship  was  not  prepared  to  say  that  the  conclusion  at  which  Lk 

Truro  arrived  was  wrong;  on  the  contrary,  he  thought  it  was  rig 

There  is  no  doubt  on  the  answer  (which  is  the  only  evidence 

which  the  Court  or  their  Lordships  could  act),  but  that  t 

defendant  was  induced  to  sign  the  notes  in  question  on  rep 

sentations  made  to  her  by  Bowers,  wholly  false.     She  states  1 

belief  that  the  bankers  now  represented  by  the  plaintifis  w< 

cognisant  of  all  the  representations  so  made  to  her.     His  Lo 

ship  did  not  place  much  reliance  on  the  fact  that  she  states  t 

to  be  her  belief,  because  no  doubt  it  was  to  be  treated  men 

as  the  inference  which  she  draws  from  the  facts  stated  in  t 

answer,  and  not  as  a  belief  grounded  on  other  matters  known 

herself  alone.     But  the  question  was,  whether  the  facts  stal 

do  not  fairly  warrant  such  a  belief.     The  case  of  the  plaintiffl  ¥ 

one  full  of  suspicion.     The  defendant  was  an  old  lady  of  the  age 

seventy-five,  at  the  date  of  the  earliest  transaction  in  Decemh 

1844.     She  had  married  a  second  husband  in  1836,  when  she  w 

sixty-six  or  sixty-seven  years  of  age,  and  in  March,  1850,  wIm 

she  put  in  her  answer,  she  had  been  for  some  years  living  apti 

from  her  husband.     Her  memory  had  been  impaired  by  reisoi 

of  a  serious  accident  in  the  summer  of  1843,  and  she  had  be^ 

placed  in  some  diBSculty  by  the  absconding  of  two  solidton 

whom  she  had  successively  employed  to  manage  her  property 

It  is  impossible  not  to  believe  that  the  bank  must  have  knowi 

what  the  circumstances  of  the  defendant  were ;  though  she  dk 

not,  so  far  as  it  appears,  keep  an  account  with  them,  yet  flb 

had,  on  more  than  one  occasion,  called  at  the  bank,  and  tbeii 

managing  clerk  frequently  visited  at  her  house  at  Welland,  uK 

so  appears  to  have  been  on  terms  of  intimacy  with  her;  Wd 

land  being  near  Upton,  one  stage  from  Worcester.     The  bank; 

before  they  acted  on  the  faith  of  the  defendant's  security,  wb^ 

have  made  inquiries  and  ascertained,  if  they  did  not  know  il 

before,  that  the  defendant  was  an  infirm  old  lady,  not  haTing! 

as  far  as  it  appears,  any  one  near  her  to  protect  or  advise  bei 

on  matters  of  business.     She  was  a  married  woman,  and  the] 

must  therefore  have  satisfied  themselves  that  she  had  septfib 

property,  otherwise  they  would  have  known  that  her  promiseor] 

note  was  mere  waste  paper.     They  could  not  but  have  knowi 

that  Bowers,  at  the  dates  of  the  several  notes,  was  pressed  fo 

money ;  in  fiu^t,  within  less  than  a  year  after  the  date  of  the  Itf 
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note  he  had  become  hopelessly  insolvent.     They  could  hardly      ^  ^^^' 
hare  suppoeed  that  the  defendant  knew  the  state  of  her  nephew's     Owen  and 
iffidrs.     In  other  words,  they  must  have  suspected  that  he  de-        Gutch 
oeived  her  in  order  to  get  her  to  give  securities  which  would       Uomak. 
eoible  them   to  strip   her  of  all  her  property  for  life,   un-      Judgment 
lets  (which  they  must  have   known  was   highly  improbable) 
Bowers  himself  should  be  able  to   pay  his   debts.     Without 
laying  that  in  every  case  a  creditor  is  bound  to  inquire  under 
what  circumstances  hb  debtor  has  obtained  the  concurrence  of 
I  surety,  it  may  safely  be  stated  that  if  the  dealings  are  such  as 
fiuriy  to  lead  a  reasonable  man  to  believe  that  fraud  must  have 
been  used  in  order  to  obtain  such  concurrence,  he  is  bound  to 
make  inquiry,  and  cannot  shelter  himself  under  the  plea  that 
he  was  not  called  on  to  ask  and  did  not  ask  any  question  on  the 
labject     In  some  cases  wilful  ignorance  is  not  to  be  distin* 
goiahed  in  its  equitable  consequences  from  knowledge.     If  a 
person  abstain  from  inquiry  because  he  sees  that  the  result  of 
mquiry  will  probably  be  to  show  that  a  transaction  in  which  he 
is  engaging  is  tainted  with  fraud,  his  want  of  knowledge  of  the 
fraud  affords  no  excuse.     Now,  here,  not  only  were  the  circum* 
itanoes  such  as  made  the  inquiry  natural,  but  they  made  the 
abituning  from  inquiry  unnatural.     The  two  securities  stated 
in  the  bill  were  acceptances  by  the  defendant  at  three  months, 
and  yet  the  bank  never  applied  to  her  at  the  end  of  three  months, 
when  the  bills  became  due.     They  held  one  of  them  for  about  a 
year  and  a  quarter  after  it  was  due,  and  eventually,  without 
any  communication  with  Mrs.  Honian,  took  from  Bowers  a  new 
promissory  note  by  way  of  substitution,  so  that  the  belief,  to 
which  the  defendant  pledges  her  oath,  that  the  bankers  were 
*ware  of  the  representations  made  by  Bowers  to  the  defendant. 
Itemed  to  his  Lordship  to  rest  upon  very  solid  foundations. 
Under  these  circumstances,  therefore,  was  it  reasonable  for  the 
Court  to  put  the  defendant  out  of  possession  of  her  propeity 
doring  the  progress  of  the  cause  whilst  the  plaintiffs  were 
tttablishing  their  title  ?     His  Lordship  did  not  think  that  such 
a  coarse  would  be  fair  or  proper.     The  probabilities  were  so 
great  that  the  defendant  was  imposed  upon,  that  this  might  and 
ought  to  have  been  known  to  the  plaintiffs ;  and  the  evil  to  the 
defendant  which  must  be  the  result  of  taking  from  her,  at  eighty 
years  of  age,  the  enjoyment  of  all  her  property,  in  the  chance 
that  the  plaintiffs  might  eventually  make  out  a  claim  against 
her,  was  so  severe,  that  his  Lordship  could  not  think  it  reason- 
able to  deprive  her  of  her  property  until  the  title  of  the  plaintiffs 
was  established  by  a  decree.     The  plaintiffs  did  not  claim  as 

specific    appointees  of  any  part  of  the  defendant's  separate 
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estate.  They  were  merely  in  the  character  of  general  creditc 
seeking  to  obtain  payment  by  a  sort  of  equitable  action 
assumpsit  or  debt.  In  such  a  case  it  was  a  strong  exercise 
authority  to  deprive  the  defendant  on  motion  of  property  • 
which  the  plaintiffs  had  no  specific  claim,  in  order  that  if  thi 
established  their  claim  as  creditors,  there  might  be  assets  whesi 
with  to  satisfy  them.  His  Lordship  did  not  mean  to  say  th 
such  a  course  might  not  be  taken,  though  he  had  not  discover 
any  authority  for  it.  Perhaps  the  anomalous  nature  of  tl 
right  where  a  plaintiff  is  claiming  as  a  general  creditor  of 
married  woman,  and  as  seeking  payment  out  of  her  sepan 
estate,  and  the  inability  of  the  Court  to  govern  the  proceedin 
in  equity  in  such  a  case  by  rules  strictly  conformable  to  tho 
which  regulate  an  action  at  law,  might  warrant  the  interim  i 
terference  by  a  receiver.  But  the  chance  of  doing  a  wrong 
the  defendant  in  such  a  case  was  certainly  much  greater  ai 
much  more  apparent  than  where  a  right  asserted  is  a  rig 
against  some  specific  fund  or  estate.  He  might  add  that  in  a 
cases  where  the  Court  summarily  interferes  by  motion  agaic 
the  legal  title  or  the  possession  of  the  defendant,  it  has  a  rig 
to  expect  the  plaintiff  to  proceed  with  the  most  complete  &: 
honest  diligence  to  obtain  a  decree.  Here  no  step  whate'^ 
had  been  taken  by  the  plaintiffs ;  they  were  still  as  far  as  e^ 
from  a  decree,  though  more  than  three  years  have  elapsed  frc 
the  filing  of  the  answer.  His  Lordship  did  not  refer  to  this 
a  ground  on  which  alone  it  would  be  safe  to  act ;  but  ia 
matter  which  was  necessarily  one  of  discretion  for  the  Judj 
it  was  a  circumstance  not  without  its  weight,  tending,  as  it  di 
to  the  inference  that  the  plaintiffs  relied  on  the  immediate  pre 
sure  of  a  receiver  rather  than  on  their  chance  of  final  sucoes 
For  this  reason  his  Lordship  thought  that  Lord  Tnaro  wi 
right  in  discharging  the  order  for  a  receiver.  His  Lordship  sai 
he  was  aware  that  the  grounds  on  which  his  opinion  rested 
were  not  those,  or  not  exclusively  or  mainly  those,  on  whicl 
Lord  Truro  had  relied ;  but  obviously  the  main  ground  of  tk 
judgment  now  under  appeal  before  their  Lordships  was,  that  i 
creditor  who  had  given  time  to  his  principal  debtor  could  no^ 
effectually  reserve  his  right  against  the  surety,  or,  at  all  event* 
that  the  nature  of  the  deeds  and  transactions  in  the  case  pr^" 
vented  the  plaintiffs  from  doing  so.  The  view  which  his  Ixrf* 
ship  had  taken  of  the  facts  made  it  unnecessary  for  him  to  ff^ 
into  that  question ;  but  he  should  be  doing  wrong  if  he  did  do^ 
state,  with  all  deference  to  the  very  able  Judge  whose  dedrio** 
was  then  under  review,  that  he  (Lord  Cranworth)  did  not  I*^ 
ticipate  in  that  doubt.     So  far  as  related  to  the  general  questioiiy 
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it  might  poasibly  be,  that  here  the  giving  the  bond,  and  the 
^ery  special  nature  of  the  arrangement,  might  have  created 
c^ifficulties  taking  this  case  out  of  the  general  rule:  on  that 
fXHiit  he  would  give  no  opinion,  but  that  a  general  rule  existed, 
45uch  as  was  contended  for  by  the  plaintiffs,  he  should,  but  for 
'^he  high  authority  of  the  judgment  now  under  appeal,  have 
"thought  to  be  a  matter  beyond  doubt:  he  should  have  thought, 
on  prindple  as  well  as  authority,  that  it  must  be  competent  to  a 
creditor  to  contract  with  his  principal  debtor  to  give  him  time, 
80  far  as  he  could  lawfully  and  effectually  do  so,  without  pre- 
judicing his  right  against  the  surety.    If  he  might  do  this  by  a 
contract  in   these  express  terms,   the  question  in  every  case 
most  be  whether  the  contract,  however  worded,  had  not  that 
meaning.     His  Lordship,  therefore,  must  guard  himself  against 
bdng  thought  to  acquiesce  in  the  opinion  that  such  a  reservation 
against  the  surety  was  not  effectual.     His  judgment,  therefore, 
in  this  case,  rested  on  different  grounds,  to  which  he  should  not 
trouble  their  Lordships  by  again  referring,  and  the  facts  at  the 
hearing  might  turn  out  to  be  quite  different  from  those  which 
the  answer  represented;  but  in  the  meantime  he  thought  it 
would  be  unjust  under  the  circumstances  stated  in  the  answer  to 
take  any  interim  step  against  the  defendant.     The  course  which 
he  should  recommend  their  Lordships  to  adopt  would  be  to 
dismiss  the  appeal,  making  the  respondent's  costs  of  the  appeal 
to  be  costs  in  the  cause. 
Appeal  dismissed;  costs  of  the  respondent,  costs  in  the  cause. 
Solicitors,  Hall  8f  Hunt;  Norcutt. 


1853. 

' , ' 

Owen  axd 

GUTCH 

V. 
HOMAN. 

Judgment, 


T 


HUGHES  V.  PERKINS,  (a) 


Vice- 
Chancellor 
Wood. 

HIS  was  a  special  case  for  the  opinion  of  the  Court.  ^pril  23. 

The  case  stated  that  Richard  Radford,  of,  &c.,  by  his  will,  A  testator  di- 
lated 18th  of  December,  1818,  after  directing  that  his  debts,  J^^*^ti 
feieral  and  testamentary  expenses,  and  the  legacies  therein-  his  debts,  and 
*^  contained,  should  be  paid  out  of  his  personal  estate,  directed  proceeds  with 
■«  foUows  2  "  I  direct  my  executors  to  get  in  all  debts  due  and  ^®  ^'^f 

"  "  moneys  he 

,  .   _  ,  ,     T»   IT  TT         f^  should  die  pos- 

(a)  Keported  by  K.  11.  Hurst,  Esq.  seraed  of  in 

consols,  and  to 
^y  certain  annoities  out  of  the  stocks  standing  in  his  name  and  those  purchased  by  his  executors, 
1^  out  of  the  rents  of  the  real  estate,  if  necessary  ;  and  to  accumulate  the  surplus  during  the  liYes 
^  Uie  annuitants  (a  period  which  turned  out  to  be  more  than  twenty-one  years).  Part  of  tbe  per- 
*^!^  estate  consisted  of  long  annuities,  which  the  executors  did  not  convert,  but  accumulated 
^ith  the  other  surplus  income  till  the  death  of  the  annuitants.  The  income  of  the  personal  estate 
^Ould  have  been  more  than  suflScient  to  pay  the  annuitants  if  the  lon^  annuities  had  been  converted* 
*^BUtf,  that  the  executors  were  not  bound  to  convert  the  long  annuities. 
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owing  to  me,  and  with  the  clear  moneys  that  I  shall  die  pos- 
sessed of  after  payment  as  aforesaid,  that  they  do  invest  the 
same  in  their  names  in  the  three  per  cent,  consols,  and  stand 
possessed  thereof  upon  the  trusts,  and  for  the  uses  and  purposes 
hereinafter  mentioned,  as  also  the  rents  that  shall  become  due  to 
me  at  the  time  of  my  death  from  my  estates,  and  which  shall  be 
unapplied  by  them."  The  testator  then  gave  certain  specific 
legacies,  and  then  proceeded  as  follows :  *^  Also  I  give  and  be- 
queath unto  my  said  wife  one  annuity  or  clear  yearly  sum  of 
650/.  of  lawful  money,  to  commence  from  the  day  of  my  decease, 
to  be  paid  unto  her  half-yearly  out  of  the  dividends  and  interest 
of  my  stocks  which  shall  be  standing  in  my  name  in  any  of  thei 
funds  of  the  Bank  of  England  after  payment  as  aforesaid,  or  anj^ 
stock  that  shall  be  standing  in  the  names  of  my  executors  which 
I  have  directed  to  be  purchased,  or  the  rents  and  profits  of  mji 
several  estates  which  shall  be  in  the  hands  of  my  executors  anc 
not  laid  out  in  the  purchase  of  stock  in  their  names  (except,  &a~ 
for  her  life."  The  testator  then  gave  annuities  to  his  sister  oom 
to  Hannah  Jackson  in  similar  terms ;  and  gave  all  his  f reehol 
and  copyhold  estates  to  his  executors  to  receive  the  rents,  ai^ 
apply  such  part  thereof  as  should  be  necessary  in  aid  of  tl — - 
dividends  and  interest  on  the  personal  estate  (in  case  such  diir^ 
dends  and  interest  should  fall  short)  to  make  good  the  paymeik^ 
of  the  annuities,  and  directed  the  overplus  thereof  to  be  invests 
with  the  other  stock  standing  in  the  names  of  the  executors  fi 
time  to  time,  to  acciunulate  until  the  deaths  of  his  wife 
sister  for  the  benefit  of  his  residuary  legatees.  And  the  testat:^ 
then  gave  his  residuary  estate  to  his  nephews  and  nieces  (tJki 
sons  and  daughters  of  a  deceased  sister)  to  be  equally  dividl^ 
between  them,  share  and  share  alike,  in  case  they  should  all  Yj 
living  at  the  death  of  his  wife  and  sister,  but  if  any  of  th^E 
should  be  dead,  then  among  the  survivors.  The  will  contaiis.oi 
the  usual  indemnity  clauses.  The  testator  died  on  the  9th  o 
April,  1822,  leaving  his  wife  and  sister  surviving,  and  all  tb-^ 
residuary  legatees  named  in  the  will  except  one.  A  portion  o 
the  personal  property  consisted  of  4502.  per  annum  long  9M^' 
nuities,  and  these  were  not  converted  by  the  executors,  but  iJ^^ 
income  accumulated.  The  personal  estate  of  the  testator 
more  than  sufficient  to  pay  the  funeral  and  testamentary 
penses,  and  the  annuities  and  the  income  would  have  beO< 
sufficient  to  pay  the  annuities  if  the  long  annuities  had  be^" 
converted  at  the  time  of  the  testator's  deaths  or  at  any  tif0^ 
afterwards,  and  the  proceeds  invested  in  consols.  The  perioo 
of  twenty-one  years  from  the  testator's  death  expired  on  10th  of 
April>  1843,  but  the  accumulations  were  continued  by  ibe 
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execaton  until  the  death  of  the  widow.  These  accumuhitionsy 
from  the  period  of  twenty-one  years  up  to  the  death  of  the 
widowy  were  greater  by  an  amount,  stated  in  the  case,  than  they 
would  have  been  if  the  long  annuities  had  been  converted. 

The  following  questions,  among  others,  were  stated  for  the 
opinion  of  the  Court : — 
Whether  the  will  was  affected  by  the  Thellusson  Act  ? 
Assuming  the  Thellusson  Act  to  apply,  who  was  entitled  to 
the  income  from  the  various  sources  from  the  expiration  of 
twenty-one  years  ? 

Whether  the  amount  by  which  the  accumulations  were 
increased  by  reason  of  the  non-oonversion  of  the  long  annuities 
and  the  dividends  thereon  since  the  death  of  the  widow,  ought 
to  be  paid  to  the  residuary  legatees  ? 

There  were  other  questions  as  to  how  the  costs  should  be 
borne,  upon  which  nothing  material  arose. 

Mr.  Giffard  for  the  plaintiff.     The  questions  are,  first,  whe- 
ther the  Thellusson  Act  applies  ?     Secondly,  if  it  does,  whether 
eertiun  long  annuities  ought  to  have  been  converted  ?     Thirdly, 
how  certain  debts  of  the  testator  should  be  borne  ?  The  plaintiff 
is  one  of  the  co-heirs  and  customary  heirs  and  next  of  kin.    The 
ficheme  of  the  will  is  to  give  an  annuity  to  the  widow  and  sister, 
^d  then  to  create  accumulations  till  their  deaths,  and  to  give  the 
luscumulations  to  certain  persons.     There  is  no  preceding  interest 
given  to  parents,  and  therefore  the  distinction  drawn  in  Lord 
Barringdon  y.  LiddeU{a)  cannot  be  called  in  aid,  and  the  Thel- 
lusson Act  must  apply,  and  the  rents  must  go  to  the  heir,  and  the 
personal  estate  to  the  next  of  kin.   Then  comes  the  question,  whe- 
ther the  long  annuities  should  have  been  converted.     It  must  be 
admitted  that  there  was  enough  income  from  the  personal  estate 
to  pay  the  annuities  without  the  income  derived  from  keeping 
the  long  annuities  in  their  present  form ;  therefore,  the  first 
words  of  the  will,  directing  everythmg  to  be  converted,  must  be 
followed.  Howe  v.  Lord  Dartmouth,  (b)   The  other  point  is,  how 
certain  debts  ought  to  be  borne.     [The  Vice-  Chancellor.    Does 
not  JEyre  y.  Marsden  (c)  settle  that  point  ?] 

Mr.  ShapteTy  on  behalf  of  the  residuary  legatees,  referred  to 
EBwme  v.  Goode  (rf),  and  the  Corporation  of  Bridgnorth  v. 
ColUns  (e)f  as  showing  that  where  accumulations  result  from  the 
operation  of  law  the  Thellusson  Act  does  not  apply. 

Mr.  Sidebottom,  for  the  representative  of  a  niece,  who  died 
before  the  period  of  division.     Two  other  Judges  have  held  the 


(a)  2  De  G.  M.  &  G.  480. 
6)  7  Ves.  187. 
e)  4M7I.  andCr.Sdl. 


I 


s 


14  Sim.  166. 

15  Sim.  538. 


1853. 


HC0H£8 
V, 
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contrary  of  the  proposition  laid  down  in  the  cases  which  han 
been  cited>  and  that  much  more  wisely ;  but  here  there  is  a 
express  direction  to  accumulate^  and  therefore  that  questio 
need  not  be  raised.  Then  should  the  long  annmties  have  bee 
converted  ?  They  are  not  debts  nor  clear  moneys^  and  therefor 
the  first  passage  in  the  will  does  not  direct  the  executors  t 
convert  the  one  fund  into  a  fund  of  any  other  description,  an 
it  became  purely  a  yiatter  for  their  discretion  whether  the 
would  convert  or  not.  [The  Vice-chancellor.  The  testate 
directs  the  annuities  to  be  paid  out  of  three  funds,  the  dividend 
of  stock  standing  in  his  name,  or  any  stock  standing  in  tfa 
name  of  his  executors,  and  out  of  the  rents,  if  necessary ;  an 
therefore  he  clearly  contemplates  funds  remaining  in  his  nam 
which  had  been  bought  during  his  life.]  In  Johnson's  Die 
tionary  stock  is  defined  to  be  '^  a  fund  established  by  Gk 
vernment,  of  which  the  value  rises  and  falls  by  artifice  c 
chance."  The  word  "  stock"  means  every  description  of  Gk 
vernment  securities.  Alcock  v.  Sloper  (a)  lays  down  the  genen 
rule  that  wasting  property  must  be  converted,  but  that  must  b 
subject  to  the  limitation  that  a  contrary  intention  does  not  iq 
pear  in  the  will.  [The  Vice- Chancellor.  That  case  has  bee 
rather  doubted  as  to  the  use  made  of  the  word  dividends.]  H 
also  referred  to  Sutherland  v.  Cook  (6),  Morgan  v.  Morgan  (c 
Bethune  v.  Kennedy,  (d) 

Mr.  Shapter  replied  on  the  question  of  conversion.  He  sai* 
clear  moneys  does  not  mean  "  monetay^  but  properly  **  peeunUe. 
Money  cannot  here  mean  moneys  numbered,  for  the  testata 
directs  the  legacies  to  be  paid  out  of  it.  He  referred  to  Bop- 
on  Legacies,  and  the  cases  there  cited,  (e) 


Judgment 


The  Vice-chancellor  said:  *<  There  could  be  no  questio 
but  that  the  Thellusson  Act  applied ;  but  he  considered  that  t3 
long  annuities  ought  not  to  be  converted :  first,  there  was  i 
reason  on  the  will  why  they  should  be.  The  testator  direct  4 
certain  annuities  to  be  paid ;  and  says  he  intends  the  rents  to  1 
applied  in  aid  of  the  personal  estate ;  and  then  what  the  ex 
cutors  are  to  do  is  to  accumulate  the  residue.  If  that  had  be^ 
lawful  there  would  be  no  reason  for  saying  that  there  shoi^ 
have  been  any  conversion  at  all.  The  testator  makes  a  distirs 
tion  between  stock  in  his  name,  and  stocks  bought  by  the  e:^ 
cutors,  and  clear  money.  Then,  is  there  any  clear  rule  of  k^ 
Suppose  a  gift  to  A.  for  life,  and  nothing  more,  the  executes 


(a)  2  M.  &  R.  699. 
(6)  1  Col.  603. 
(c)  14  Beav.  72. 


\ 


d)  Mvl.  &  Cr.  1 14. 

e)  1  Kop.  on  Legacies,  by  ^?bi^ 
282. 
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are  trustees  for  the  next  of  kin.  There  I  apprehend  it  would 
be  their  duty  to  convert ;  otherwise,  what  the  person  next  en- 
titled would  take  would  depend  on  the  act  of  the  trustees ; 
but  this  case  cannot  be  governed  by  that.  As  to  the  costS} 
Eyre  v.  Marsden  (a)  is  conclusive.*' 
Solicitors,  Henderson  ;  and  Roumieu  Sf  Co. 

(a)  4  Myl.  &Cr.  231. 


1853. 
» « ' 

HUOHES 
F. 

Perrins. 
Judgment. 


— -f 


KEN  WORTHY  v.  WARD.  (4) 

Elizabeth  WORDSWORTH,  by  her  will  dated  Octo- 
ber 69 1838^  after  giving  various  specific  and  pecuniary  legacies, 
gAve  to  Harriet  Elizabeth  Leatham,  then  of,  &c.,  the  interest 
of  the  residue  of  her  property  for  her  life ;  and  if  she  should 
loarry  and  have  a  child  or  children,  then  the  testatrix  gave  to  it 
or  to  them  the  principal  for  ever.     In  a  subsequent  part  of  her 
Will^  the  testatrix  gave  to  the  children  of  Flintofi^  Leatham  the 
sum  of  10002L  to  be  equally  divided  among  them.     And  the 
*^«tatrix  appointed  the  defendants  her  executors. 

Harriet  Elizabeth  Leatham  married  the  plaintifi^  on  the  24th 
^f  January,  1849,  and  died  on  the  2nd  of  March,  1853,  having 
'^^  issue  four  children,  of  whom  one  died  an  infant  on  the  Ist 
^f  November,  1851. 

Xhe  plaintiff,  as  administratrix  of  the  deceased  child,  claimed 
^*ie  fourth  of  the  residuary  estate,  on  the  ground  that  the  chil- 
^ren  took  as  tenants  in  common,  and  not  as  joint  tenants. 

Mr.  Eddis  for  the  plaintifi^.      Woodgate  v.  Unwin{c)  is  ex- 

P^^esly  in  point,  and  has  been  frequently  commented  on  in  sub- 

^q^uent  cases,  but  has  not  been  overruled.    It  was  there  decided 

"^luit  children  taking  at  difiereut  times  cannot  be  joint  tenants. 

CThe    Vice- Chancellor.     In   that   case   the   children   were  to 

^^e  on  arriving  at  twenty-one.]      But  the  same  argument 

'^ould  apply  if  that  were  not  the  case,  viz.,  that  the  children 

oecame  entitled  at  different  times.     The  Courts  of  Equity  do 

^ot  favour  joint  tenancy,  {d)   Vaughan  v.  The  Marquis  of  Head- 

Sot^d.  (e)     On  the  other  side  it  will  be  argued  that  the  old  rule 

^^Bpecting  unity  of  time  has  been  broken  in  upon  in  limitations 

^  uses;  and  that  although  in  Co.  Litt.  188. a.  it  is  laid  down 


VlCK- 
CHAMGELLOm 

Wood. 

A  testatrix 
gave  the  in- 
terest of  her 
residuary  estate 
to  A.  for  life, 
and  if  she 
should  have  a 
child  or  chil- 
dren, she  gave 
to  it  or  to  them 
the  principal 
for  ever.  — 
Hdd,  that  the 
children  took 
asjoint  tenants. 
Woodgate  y. 
UnwiiL,  4  Sim. 
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mented on. 

Statement. 


Argument 


^  C*)  Reported  by  R.  H.  Hurst, 
Cc)  4  Sim.  129. 


(d)  Spence*s    Equity    Jurispru- 
dence, ii.  143. 
(«)  10  Sim.  639. 
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as  a  general  rule,  that  persons  taking  at  different  times  cannot 


AnpamenL 


JufylS. 
Jwigment 


KsirwoBTUT  take  as  joint  tenants,  yet,  the  same  passage  goes  on  to  say,  ^*  and 
yet,  in  some  cases,  there  may  be  joint  tenants,  and  yet  the  estate 
may  vest  at  seyeral  times.**  The  example  there  given  is  when 
a  man  makes  a  feofiment  in  fee  to  the  use  of  himself  and  such 
wife  as  he  may  afterwards  marry.  But  the  note  to  the  passage 
says,  '^  it  is  otherwise  with  respect  to  estates  at  common  law." 
There  is  no  propriety  in  applying  the  distinction  which  arose  out 
of  the  Statute  of  Uses  to  a  simple  bequest  like  the  present. 
The  analogy  is  rather  to  estates  at  the  common  law. 

Mr.  Willcock  and  Mr.  Goren  for  the  children.  Woodgaie  v. 
Unwin  has  never  been  followed;  and  the  latter  part  of  the 
passage  in  Co.  Litt.  was  not  brought  to  the  notice  of  the  Vice- 
chancellor  in  the  argument  in  that  case ;  nor  does  he  notice  it 
in  his  judgment.  But  even  if  that  case  is  to  be  taken  as  aa 
authority,  there  is  a  distinction  between  it  and  the  present^ 
because  there  the  children  were  only  to  take  when  they 
at  the  age  of  twenty-one*  Here  the  other  parts  of  the 
show,  that  the  testatrix,  when  she  intended  to  create  a 
in  commouj  knew  how  to  do  it,  for  she  gives  to  the  children 
Flintoff  Leatham  *'  the  sum  of  1,0002.,  to  be  equally  divid 
among  them.**  In  this  case  the  estate  cannot  be  said  to 
completely  vested  until  the  whole  class  is  ascertained  who 
to  take.  Vaughan  v.  The  Marquis  of  Headford.  (a)  la  Woodg^ 
V.  Unwin  no  cases  were  cited,  whereas  there  are  many  whic^^i 
are  directly  opposed  to  the  principle  there  laid  down*  Oaf^^s 
denu  Ilatterley  v.  Jackson  {b)y  Earl  of  Sussex  v.  Temple  (c=*^, 
Stratton  v.  Best  (rf),  Dick  v.  Lacy  (^),  Cvrrie  v.  Goold  {f^  ), 
Bridge  v.  Yates,  (g)  But  Amies  v.  Skillem  (A)  is  the  mc^^^ 
distinct  authority  in  favour  of  a  joint  tenancy,  and  is  preds^^y 
in  point  with  the  present  case. 

Mr.  Lee,  amicus  curice,  mentioned  Sammes^'s  case(t),  SLJtosA 
the  case  of  Mense  v.  Bagster(Ji)\  in  which  the  present  1a^^ 
Justice  Knight  Bntce,  when  Vice-Chancellor,  had  not  fW^i- 
lowed  Woodgate  v.  Unwin,  although  it  was  cited  in  tlli« 
argument. 


The  Vice-Chancellor  reserved  his  judgment,  and  ik<>''' 
said, — The  question  in  this  case  depends  wholly  upon  the  con- 
struction of  that  portion  of  the  will  which  is  set  out  in  theclaim^ 


(a)  10  Sim.  639. 
(6)  2  Strange,  1172. 
(c)  1  Rajrm.  310. 
Id)  2  Bro.  C.  C.  233. 
(e)  8  Bear.  214.- 


(/)4Beav.  117. 
(g)  12  Sim.  645. 
(A)  14  Sim.  428. 
(0    13  Rep.  56. 
(Jk)  Not  reported* 
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in  which  there  is  a  bequest  to  Harriet  Elizabeth  Leatham  for 

her  life ;  and  should  she  marry  and  have  a  child  or  children,  the 

testatrix  gave  to  it  or  them  the  principal  for  ever.     There  is 

0oa>ething  which  follows  in  the  will,  and  which  was  mentioned 

in  the  argument,  but  I  do  not  think  it  material  for  the  decision 

of  this  case. 

The  real  question  which  is  raised  is  one  of  considerable  im- 
portance, on  account  of  the  decision  of  the  late  yice-Chancellor 
of  England  in  Woodgate  v.  Unwin  {a\  which,  I  confess  I  find 
perfectly  impossible  to  reconcile  with  Amies  v.  SkiUem  (6),  if 
^lie  construction  of  that  judgment  be  that  it  determined  that  in 
e  case  of  a  gift  to  a  tenant  for  life,  with  remainder  to  children, 
lie  mere  circumstance  of  those  children  coming  into  esse  at  dif- 
times^  converts  into  a  tenancy  in  common  that  which 
ould  otherwise  be  a  joint  tenancy.     I  rather  think  a  dif- 
rent  argument  must  have  been  relied  on,  otherwise  the  two 
<cinonB  would  be  wholly  irreconcilable.    The  case  of  Woodgate 
'•  Unwin  was  this :  John  Unwin,  by  his  will,  gave  to  his  daugh- 
',  Mary  Cooke,  the  wife  of  John  Cooke,  the  interest  of  2500iL 
.-^ock  for  her  life,  and  after  her  decease  the  capital  to  her  children , 
hen  they  arrived  at  the  age  of  twenty-one  years.     A  child 
ived  at  that  age,  and  then  died  in  the  lifetime  of  the  mother, 
the  question  was,  whether  there  was  a  tenancy  in  common 
ith  respect  to  the  share  of  that  child,  so  as  to  prevent  the  other 
oliildren  taking  an  interest  in  it ;  and  the  Vice-Chancellor  says, 
**  It  is  contrary  to  the  rule  of  law  that  persons  who  are  to  take 
at  ^flferent  times  can  take  as  joint  tenants.    To  make  them  take 
as  joint  tenants  the  property  must  vest  at  once.     From  the 
neemty  of  this  case  the  children  who  attained  twenty-one 
Unit  take  as  tenants  in  common."     And  that  decision  was 
foimdfid  on  the  authority  of  Co.  Litt.  188.  a.      It  is  there 
Bttted  that  **  if  a  man  makes  a  lease  for  life,  remainder  in  fee  to 
the  right  heirs  of  J.  S.  and  J.  N.,  and  J.  S.  hath  issue  and  dieth, 
uid  afterwards  J.  N.  hath  issue  and  dieth,  and  the  tenant  for  life 
dietb,  the  issues  are  not  joint  tenants  because  the  one  moiety  vests 
at  oQe  time  and  the  other  moiety  vests  at  another  time."    And 
ui  Woodgate  v.  Unwin  it  was  argued  as  follows :  **  The  legatees 
^W,  all  take  at  different  times ;  suppose  that  a  child  had  attained 
twenty-one  and  died,  his  interest  would  be  transferred  to  another 
^^^Hf  who   might  never  take  even  a  vested  interest,  for  the 
*^^vor  might  then  be  of  the  age  of  fifteen,  and  might  die  at 
^teen.     So  if  a  child  had  died  under  twenty-one  nothing 
Would  have  survived  to  another  chUd  who  had  attained  twenty- 
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one.     There  is,  therefore,  no  unity  either  of  time  or  interest.' 
And  unless  that  case  can  be  supported  on  the  distinction  that  i 
child  haying  attained  twenty-one,  and  taking  a  vested  interest 
cannot  be  a  joint  tenant  with  other  children  tn  esse  who  hayi 
a  contingent  transmissible  interest,  on  the  ground  of  its  noi 
being  possible  to  have  two  estates  of  that  description  co-existin{ 
and  held  in  joint  tenancy,  then  the  case  becomes  wholly  irrecoii' 
cilable  with  Amies  v.  SkiUem  (a),  and  I  think  also  irrecondlabh 
with  the  general  stream  of  authorities.     Now  the  case  of  Amki 
V.  SkiUern  was  this:  the  testator  gave  his  residuary  persona 
estate  to  trustees,  in  trust  to  pay  the  interest  to  and  amongst  all 
the  children  of  his  brother  for  their  respective  lives ;  and  aftei 
their  death,  as  they  should  respectively  die,  he  gave  the  principal 
of  their  respective  shares  to  their  respective  children.     Leaving 
out  the  word  *'  respective,"  and  supposing  there  was  only  one 
child,  then  it  is  nothing  more  than  a  gift  to  a  child  for  life,  and 
after  her  death  to  her  children,  which  is  the  same  bequest  as  in 
the  present  will.     And  what  happened  in  that  case  was,  that  tbe 
testator's  brother  had  a  son  and  three  daughters,  one  of  whom 
married  George  Boyce,  and  had  three  children.    Two  of  these 
children  died  in  their  mother's  lifetime,  one  an  infant  (born  after 
the  testator's  death),  and  the  other  having  married  the  defendant 
Kempster.  And  the  declaration  made  by  the  Y ice-Chancellor  was^ 
that  the  children  of  Anne  Boyce  took  as  joint  tenants.     fFood* 
gate  v.  Unwin  (b)  was  cited  in  the  argument^  and  there  was  the 
very  same  thing  there  that  there  is  in  the  present  case,  namelj,  a 
limitation  to  a  parent  for  life,  and  afterwards  to  the  children, 
letting  them  in  gt  different  times.     I  say,  therefore,  unless  a 
distinction  can  be  drawn  on  the  ground  that  in  fFoodgater. 
Unwin  there  was  a  person  in  esse  who  had  a  vested  interest  in 
one  share,  while  there  were  other  persons  in  esse,  who  had  only 
contingent  interests  in  another  share  (and  it  was  on  that  ground 
that  the  Vice- Chancellor  thought  they  could  not  hold  together 
as  joint  tenants),  all  that  can  be  said  is,  that  the  two  cases  are 
conflicting  and  contradictory. 

Now  it  is  a  satisfaction  to  me  to  find  that  I  have  not  hastOf 
decided  against  a  decision  of  a  Judge  of  such  experience  as  the 
late  Vice- Chancellor  of  England,  particularly  in  cases  of  this 
description.  In  truth  I  am  following  his  later  decision  m  Amki 
V.  SkiUem  ;  but  beyond  that,  I  have  thought  it  right  to  look  to 
the  matter  as  it  stands  upon  the  authorities,  and  I  really  think 
the  whole  of  the  law  is  stated  in  the  clearest  manner  in  a  case 
that  Mr.  Lee  was  kind  enough  to  refer  me  to, —  SammesU  cate{e), 


(a)  14  Sim.  428. 


(b)  4  Sim.  129. 
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which  seems  to  me  to  be  the  foundation  of  every  observation 
nude  in  Gilbert  on  Uses,  and  the  text-books  which  followed. 
In  that  case  there  was  a  release  —  a  Common  Law  conveyance  — 
to  the  father  for  life,  habendum  to  the  use  of  the  father  and  his 
bqq;  and  the  immediate  question  which  was  raised  was,  whether 
the  fiitfaer,  being  by  the  Common  Law  in  Xh^per  could  have  his 
estate  divested,  and  turned  into  an  estate  in  the  post  so  as  to 
Bttke  him  take  as  joint  tenant  with  his  son.  Upon  this  a  great 
number  of  points  were  discussed,  and  in  the  course  of  that 
inquiry  Lord  Coke  (a)  says,  **  It  was  resolved  that  joint  tenants 
might  be  seised  to  an  use,  although  that  they  come  to  it  at 
flereial  times,  as  if  a  man  make  a  feoffment  in  fee  to  the  use  of 
himself  nnd  to  such  a  woman  which  he  shall  after  marry,  for 
tenn  of  their  lives,  or  in  tail,  or  in  fee ;  in  this  case,  if,  after  he 
marryeth  a  wife,  she  sliall  take  jointly  with  him,  although  that 
they  take  the  use  at  several  times,  for  they  derive  the  use  out  of 
the  oune  fountain  and  freehold,  namely,  the  first  feoffment. 
So  if  a  disseisin  be  had  to  the  use  of  two,  and  one  of  them 
agreeth  at  one  time,  and  the  other  at  another  time,  they  shall 
be  joint  tenants;  but  otherwise  it  is  of  estates  which  pass  by 
the  Common  Law ;  and  therefore,  if  a  grant  be  made  by  deed  to 
one  man  for  term  of  life,  the  remainder  to  the  right  heirs  of  A. 
ttd  B.  in  fee,  and  A.  hath  issue  and  dieth,  and  afterwards  B. 
hith  issue  and  dieth,  and  then  the  tenant  for  life  dieth,  in  that 
Ctte  the  hms  of  A.  and  B.  are  not  joint  tenants,  nor  shall  join 
^^t  scire  facias  to  execute  the  fine;  because  that  although  the 
i^ttBainder  be  limited  by  one  fine,  and  by  joint  words,  yet  bc- 
^nise  that  by  the  death  of  A.  the  remainder  as  to  the  moiety, 
Posted  in  his  heir,  and  by  the  death  of  B.  the  other  moiety  vested 
i&  his  heir  at  several  times,  they  cannot  be  joint  tenants ;  but 
^  die  case  of  a  use,  the  husband  taketh  all  the  use  in  the  mean 
^ime;  and  when  he  marrieth,  the  wife  takes  it  by  force  of  the 
ftofiaent  and  the  limitation  of  the  use  jointly  with  him,  for 
^hereis  not  any  fraction  and  several  vesting  by  parcels,  as  in  the 
<)ther  case,  and  such  is  the  difierence."  That  last  observation 
^oold  apply  in  some  degree  to  what  I  have  said  may  have  been 
^  Tiew  taken  in  Woodgate  v.  Unwin.  What  is  said  there,  in 
^fibcty  is  this :  the  husband  takes  the  whole  use  till  the  springing 
^  of  the  other  use,  and  then  the  other  comes  in  and  there  is 
^  fraction  of  the  vesting.  So  in  the  case  of  the  limitation  to 
jAildren,  all  the  children  bom  at  any  one  time  are  never  holding 
^i^terests  vested  in  them  in  common  with  other  persons  having 
^ntiogent  interests,  but  they  are  holding  the  whole  interest  as 
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,  ^^^'   ,     a  body,  letting  in  any  other  of  the  body  who  are  from  time  t 
Kenwobtht    time  admitted  into  it.     The  same  doctrine  b  also  very  deail; 
y^^'  stated  in  the  argument  in  SheUey*s  Case  (a),  and  perhaps  mor 

Judgment      ^'^arly  put  upon  the  doctrine  of  intention.     There  thia  ver 
instance  is  given  of  the  conveyance  at  Common  Law,  and  also  c 
the  feoffment  to  the  use  of  the  husband  and  any  wife  he  mi^ 
marry ;    and  then  the  argument  proceeds,  and  so  it  is  wit 
devises,  and  hence  it  is  that  the  books  say  it  is  all  one  with  « 
use  and  a  devise,  and  that  the  interest  prevails.     That  b  th 
effect,  not  the  precise  words.    The  Common  Law  doctrine,  as  po 
by  Lord  Coke^  was  to  carry  into  effect  the  intent.     At  Commoo 
Law,  when  the  interest  once  vested,  it  must  vest  either  wholly 
or  for  a  moiety ;  for  there  is  no  mode  at  Common  Law  as  there 
is  in  the  case  of  an  use,  of  getting  the  entirety  into  a  party  and 
then  taking  it  out  again.     At  Common  Law  there  is,  therefore^ 
no  remedy ;  you  must  at  once  see  what  interest  it  is  that  tlie 
party  is  intended  to  take,  for  there  b  no  means  of  getting  oat 
of  him  any  portion  which  has  once  vested  in  him.     If,  therefore, 
the  intention  be  that  he  should  take  a  moiety,  he  can  never  tab 
the  whole,  for  that  would  be  against  the  intent. 

Now,  the  case  has  been  discussed  at  various  times,  and  Sir 
Edward  Suffden,  in  his  note  (&),  speaking  of  the  doctrine  tint, 
<*  the  intent  now  prevailcth,"  says,  "  This  point  was  not  esta- 
blished without  diflSculty."  The  lawyers  of  that  day  rather 
seem  to  have  preferred,  in  the  first  instance,  the  metaphjakil 
notion  that,  where  there  was  a  conveyance  by  the  husband  hioH 
self  by  his  marriage  settlement,  the  old  use  remained  b  his, 
and  a  new  use  did  not  spring  up  till  the  time  when  it  was 
wanted,  and  then  the  parties  came  in  as  they  could ;  and  Sir£ 
Sugden  says,  '*  It  is,  however,  at  thb  day  clear  that  persona  may 
take  as  joint  tenants  by  way  of  use,  although  at  different  timee.* 
And  accordingly,  to  mention  one  or  two  out  of  several  caaeejia 
Lord  Sussex  v.  Temple  (c),  it  was  urged  that  the  two  sisW 
were  tenants  in  common,  and  the  passage  in  question  from  Co. 
Litt  was  cited  ;  but  Holt  Chief  Justice  says,  '*  The  estate  is 
limited  by  way  of  use  to  the  issues  females,  and  issues  femaki 
comprehend  all  issues  females.  Then  the  case  is,  tenant  for  life 
remainder  to  all  his  issues  females,  &c.  If  tbe  tenant  for  life 
has  but  one  daughter,  she  shall  have  the  whole  estate  tail;  ifh 
has  more  daughters,  they  shall  be  joint  tenants  for  HfewiA 
several  inheritances.  If  the  contingent  remainder  vests  duriog 
the  particular  estate,  or  eo  instanti  that  it  determines,  it  iseiwugh- 

(a)  1  Rep.  101.  (c)  1  Ld.  Raym.  311. 
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&e  case  in  Coke  upon  Littleton  of  a  feoffment  to  the  use  of 
mself  for  life,  and  of  such  wife  as  he  should  afterwards  marry, 
id  then  he  marries,  he  and  his  wife  are  joint  tenants ;  which 
ae  will  rule  this  case  in  question ;  for  it  is  a  joint  claim  by  the 
me  conveyance  which  makes  joint  tenants,  and  not  the  time 
the  vesting,  and  he  seemed  to  deny  the  case  cited  from  Co. 
itt.  188  aJ^     That  is  only  said  by  the  reporter,  it  is  much  more 
obable  he  means  that  that  case  has  always  been  recognised  as 
If,  and  that  Lord  Coke  drew  the  distinction  between  a  Com- 
on  Law  conveyance  and  a  conveyance  to  uses. 
Then  you  come  to  a  case  of  later  authority,  that  of  Stratton 
Best  (a),  which  was  also  a  conveyance  to  uses ;  and  Lord 
burlaw   says  distinctly  the  same   thing,  as  to    the  time  of 
eating  making  no  difference  with  respect  to  their  becoming 
nnt  tenants.     His  language  is,   '^  The    vesting  at  different 
fanes  will  not  prevent  its  being  a  joint  tenancy."  (Jb)     Then 
I  oome  lastly  to  consider  the  case  of  Oates  d.  Haiterly  v.  Jack- 
«ii.(c)     In  that  case   there  was  a  devise   by  the  testator  to 
OS  wife  Annabella  for  her   life,  and   after   her  death  to  his 
hnghter  Isabella,  and  her  children  of  her  body  begotten,  or  to 
»  b^otten  by  W.  A.  her  husband.,  and  their  heirs  for  ever. 
IflBbella,at  the  time  of  making  the  will,  had  one  daughter,  Eliza- 
^,  and  afterwards  two  sons  and  one  daughter,  who  all  died 
irithout  issue.     Elizabeth  had  issue,  the  lessor  of  the  plaintiff, 
[flibella  survived  W.  A.  and  married  Jackson,  and  had  issue  the 
iefendant.     And  it  was  held  that  the  daughter  Isabella  and  her 
Mdren  took  as  joint  tenants  (she  having  a  child  at  the  time  of 
ie  devise),  and  she  was  held  to  take  the  whole  by  survivorship. 
Riat  case  is  cited  by  the  Vice-chancellor  himself  in  a  subse- 
pttnt  case  of  Bridge  v.   Yates  ((/),  as  being  what  he  recognised 
V  law,  though  that  case  does  not  touch  the  particular  point  now 
^eiine  me.     Mr.  Fearne  {e)  seems  to  take  the  same  view ;  he 
»y8,"This  doctrine  "  (that  is  Lord  Coke's  doctrine),  **  however, 
eems  confined  to  limitations  at  Common  Law,  and  not  to  ex- 
cod  to  estates  raised  by  w^ay  of  use  or  by  devise ; "  and  Mr. 
Sifir,  who  argued  this  case  with  great  ability,  observed,  that 
l>e  question  I  had  to  decide  was  whether  I  would  follow  the 
^w  as  to  uses  and  devises,  or  the  course  of  the  Common  Law. 
think  there  can  be  no  question  upon  that  point,  and  that  I 
'K>uld  follow  what  is  said  to  be  the  reason  of  the  rule  on  uses 
id  devises ;  namely,  that  you  follow  the  intent.     Then,  it  was 
iid  by  Mr.  Eddis^  that  the  intent  in  Equity  has  been  to  favour 
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tenancies  in  common,  and  not  joint  tenancnea.  The  Court 
8o  far  done  that  as  to  say,  that  where  it  finds  alight  word 
intention  of  severance  it  acts  upon  them ;  but  where  there 
clear  words  creating  a  joint  tenancy,  that  must  be  taken  U 
the  real  intent  of  the  conveyance,  imless  there  is  some  ml 
law  to  prevent  its  operating ;  and  it  does  not  appear  to 
after  these  decisions  on  uses  and  devises,  I  could  posably  1 
that  the  intent  was  not,  with  regard  to  trusts  of  personal  eal 
to  be  taken  to  be  that  the  estate  should  go  in  the  same  mai 
as  in  the  case  of  uses  and  devises.  Now,  I  do  not,  fcnrtunal 
rest  upon  my  own  view  with  regard  to  personal  estate,  beci 
there  is  a  case  Mr.  Lee  referred  me  to,  of  Meme  v.  Baggier, 
fore  the  Vice-Chancellor  Knight  Bruce,  on  the  13th  and  14tl 
November,  1850,  of  which  Mr.  Be  Gex  has  been  kind  enoi 
to  furnish  me  with  his  note,  as  the  case  has  not  yet  been 
ported.  There  is  some  little  difference  between  that  case  i 
the  present,  but  I  think  the  Vice-Chancellor's  observations  aii 
that  he  did  not  rely  on  that  difference.  The  case  is  as  foUoi 
—  **  I,  Sarah  Scrop,  of  Hornchurch,  this  is  my  last  will,  tl 
Hubert  Slade,  Proctor  of  Doctors*  Commons,  is  my  daughU 
attorney.  My  estate  to  be  sold  to  the  best  bidder,  and  all  i 
lawful  debts  to  be  paid,  and  the  remainder  for  my  daugh 
Sarah  Larwan  ;  and  at  her  decease  to  be  left  to  her  childie 
It  might  possibly  have  been  argued  that  there  was  a  powei 
appointment,  and  that  the  will  gave  her  a  power  to  appoint 
the  children,  bringing  them  in  as  joint  tenants  in  thai  wa 
but  what  the  Vice-Chancellor  says  is  this,  he  thought  that  1 
for  the  words  '*  to  be  left "  the  case  was  the  same  as  that  put 
Ca  Litt.  188  a. ;  and  he  thought  that  those  words  meant 
more  than  the  words  to  remain  would  import,  and  that  the  { 
was  one  in  joint  tenancy,  and  that  he  should  have  thought  so 
the  case  of  Stratton  v.  Best  had  not  existed.  This  case  m 
be  taken  to  be  very  much  in  point,  and  was  argued  by  sooM 
the  ablest  lawyers ;  and  I  should  mention  that  I  find  Mr.  Ek 
tony  who  was  with  me,  cited  Woodgate  y.  Unmn,  and  Bridge 
Yates :  therefore,  there  is  an  express  decision  of  another  bnu 
of  the  Court  upon  the  same  point ;  and  it  seems  to  me  t 
the  analogy  is  perfect  between  the  trust  and  the  use ;  naoM 
the  trust  is  held  all  in  one  mass  for  the  benefit  of  all  child 
as  they  come  into  esse  —  the  whole  class  holds  the  whde 
terest  in  joint  tenancy  until  another  member  becomes  eatH 
to  be  admitted  into  the  class.  There  is  never  at  any  one  I 
ment  one  set  of  parties  holding  (as  might  have  been  the  esse 
Woodgate  v.  Unwin)  a  vested  interest,  and  the  other  a  coal 
gent  interest,  at  the  same  period  of  time ;  but  the  whole  iatoi 


THE  EQUITY  REPORTS.  897 


1853. 


II  held  till  every  child  comes  into  the  class ;  and  that  interest, 

Itpprehend,  mast,  upon  these  authorities^  be  an  interest  in  joint  Kenwortht 
tenancy.     The  bill  must,  therefore  be  dismissed.  Ward. 

Scdicitors,  Mardon  §•  Pritchard;  SudlowSy  Torr^  Sf  Janeway.      JwigmenL 


THOENHILL  v.  THORNHILL,  IN  RE  THORN-  ^o^^ 

HILL'S  ESTATE  ACT.  (a)  JuimcEs. 

1^  June  25. 

DY  the  Thomhiirs  Estate  Act,  which  received  the   Royal  By  a  private 
Aaaent  on  the  same  day  as  the  Masters  in  Chancery  Abolition  ^^^  ^^  ^_ 
Aet  (15  &  16  Vict,  c  80.),  the  Court  was  empowered  to  direct  powered  to 
certain  inquiries  before  a  Master  in  Chancery.     An  application  inquiries  to  be 
was  made  to  Vice-Chancellor  Kindersley  under  this   Act,    to  made  by  a 

Piaster  m 

direct   some  inquiries  to  be  made  before  his  chief  clerk    at  chancery: 

chambers,  but  his  Honour,  having  some  doubt  in  consequence  .v^^^ 

of  the  poeitive  words  of  the  Act,  as  to  the  jurisdiction  of  the  might  direct 

Court  to  give  such  a  direction,  declined  to  make  the  order.  {^*^  mX  by 

Mr*  Renshaw  now  applied  by  way  of  appeal.  the  chief  clerk 

at  chambers. 

Their  Lobdships,  considering  that  the  case  clearly  came 
within  the  spirit  of  the  15  &  16  Vict.  c.  80.,  and  that  the  pro- 
poKd  inquiries  ought  to  be  made  at  chambers,  made  the  order. 

SolieitorB,  Wharton  and  Ford. 

(a)  Reported  by  G.  S.  Allnutt,  Esq. 


I 


JOHNSON  i;.  SMILEY.  (A)  Rolls' Coubt. 

N  February,  1832,  a  fiat  in  bankruptcy  was  issued  against       June  21. 
William  Rowland  Gladwin,  and  the  plaintifis  were  appointed  O.,  entitled  to 
WBignees.     The  bankrupt,  at  the  time  of  his  bankruptcy,  was  ^^^^''If  j^l 
^titled  to  a  copyhold  estate,  as  tenant  in   tail  in  remainder,  in  remainder, 
ttpectant  upon  the  life  estate  of  his  father,  William  Gladwin,  f Je'^^^te  of^ 

his  flftther  be* 
(b)  Reported  by  James  Willis,  Esq.  came  bankrupt 

in  1832.  Being 
laiUe  to  obtain  the  concurrence  of  the  tenant  for  life  in  saffering  a  rccoyerj,  and  there  being  no 
^f^tn.  in  the  manor  to  bar  entails  by  fine,  the  assignees  put  up  for  sale  an  estate  for  the  life  of  the 
huiknipc,  subject  to  the  estate  of  the  tenant  for  life.     The  bankrupt,  having  obtained  his  cer* 

f       ^|tee,  beemme  the  purchaser.     After  the  death  of  the  tenant  for  life,  the  assignees  claiming  the 

I  OBkt  to  bar  the  entail,  contracted  to  sell  to  the  defendants  the  customary  fee,  subject  to  the  life 
c>ile  of  the  bankrupt  Upon  a  bill  filed  by  the  assignees  for  specific  pcrfonnance,  —  Held,  that  no 
pnrter  interest  passed  to  the  assignees  than  the  reversionary  life  estate  of  the  bankrupt. 

I  The  eooditions  of  sale,  aAer  stating  certain  dealings  with,  and  facts  relating  to,  the  title  to  the 
l^vpoty,  concluded  by  stating  that  the  assignees  or  the  commissioners  had  power  to  bar  the  entail 

[  lid  to  tell  the  rerersion  in  fee.  —  Held,  that  this  was  not  stated  as  a  conclusion  of  law  from  the 
pneeding  eircnmstsnccs,  but  as  a  distinct  and  positiye  foct,  and  that  the  purehaser  was  not  thereby 
indoded  frcnn  inqoiring  into  the  title. 
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In  August,  1832,  the  bankrupt  obtained  his  certificate.  By 
the  custom  of  the  manor,  of  which  the  estate  in  question  formed 
part,  an  entail  could  not  be  barred  by  fine  or  surrender,  but  bjr 
customary  recovery  only.  The  bankrupt's  father,  the  tenant 
for  life,  refusing  to  concur  in  barring  the  entail,  the  assignees^ 
in  November,  1832,  put  up  for  sale  the  life  estate  of  the  bank^ 
rupt.  The  bankrupt  himself  was  the  highest  bidder,  an*i^ 
became  the  purchaser,  and  an  estate  for  his  own  life,  subject 
the  life  estate  of  his  father,  was  duly  conveyed  to  him. 
February,  1846,  William  Gladwin,  the  father,  died,  and  in  t 
follow^ing  July  William  Kowland  Gladwin  was  admitted 
tenant  in  tail. 

The  assignees,  in  November,  1851,  contracted  with  the 
fendants  for  the  sale  to  them  of  the  reversion  in  fee,  subject 
the  life  estate  of  William  Rowland  Gladwin. 

The  4th  condition  of  sale  was  in  the  following  words: — "  Oa 
the  12th  of  July,  1769,  Rowland  Gladwin  suffered  a  recoveiy 
of  the  premises  to  the  use  of  himself  and  his  heirs,  and  was 
admitted  tenant  in  fee,  and  surrendered  to  the  use  of  his  wil/, 
and  on   the  28th  November,  1823,  he  devised  such  copyhold 
premises  to  his  son,  William  Gladwin,  for  life,  with  remainder 
to  his  grandson,  William  Rowland  Gladwin,  and  the  heirs  of 
his  body.     The  testator  died  in  November,  1826,  and  William 
Gladwin  was  admitted  as  tenant  for  life  under  the  will  on  the 
28th   March,  1827,   and  died  in  February,   1846.      William 
Rowland  Gladwin  became  bankrupt,  and  the   assignees  sold 
and  conveyed  the  same  premises  to  him  for  life,  and  on  the 
29th  July,  1846,  he  was  admitted  tenant  in  tail  in  error  in- 
stead of  tenant  for  life,  and  the  assignees  or  commissioners} 
having  power  to  bar  the  entail  and  all  reversions  and  remainders 
over  and  to  sell  the  reversion  in  fee,  now  sell  the  customary 
fee  expectant  on  that  life." 

By  the  6th  condition  it  was  declared  that,  the  vendors  being 
assignees  of  a  bankrupt,  the  purchaser  should  not  require  the 
concurrence  of  the  bankrupt. 

The  purchaser  objecting  to  the  title,  a  bill  was  filed  by  the 
assignees  for  specific  performance  of  the  contract.  At  the 
hearing,  the  usual  reference  as  to  title  was  directed.  The 
Master  reported  against  the  title,  and  the  plaintiffs  excepted. 
Mr.  R,  Palmer  and  Mr.  Shapter  in  support  of  the  exceptions. 
The  bankruptcy,  in  this  case,  occurred  in  1832,  and  the 
statute  in  force  was  the  6  Geo.  4.  c  16.  The  Fines  and  Re- 
coveries Act  (a)  relates  only  to  bankruptcies  since  1833.    By 


(a)  3  &  4  Will.  4.  c.  74.,  55,  and  following  sections. 
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65th  sect,  of  the  6  Geo.  4.  c.  16.,  the  commissionerd  could 
the  hereditaments  whereof  the  bankrupt  was  tenant  in  taiL 
it  section  is  a  re-enactment  of  the  17th  sect,  of  1  Jac.  1.  c.  15. 
.  applies  to  copyholds.  Doe  v.  Clark,  (a)  By  the  68th  sect. 
commissioners  are  to  sell  copyholds,  but  it  does  not  relate 
entails.  It  is  admitted  that  the  commissioners  have  no 
rer  of  disposition  which  the  bankrupt  could  not  acquire. 
wit  ▼.  Taykur  (i),  Doe  v.  Clark  (a),  Exparte  Somerville  (r), 
oarte  Tripps.{d) 

All  the  rights  of  the  bankrupt  passed  to  the  commis- 
lers.  The  bankrupt  had  an  incipient  right  to  bar  the  en- 
during the  life  of  the  tenant  for  life,  with  his  consent,  and 
sr  his  death  the  bankrupt  could  bar  the  entail  alone.  The 
ignees  were,  therefore,  entitled  at  the  time  of  the  bank- 
itcy  to  an  inchoate  interest,  which  they  had  a  right  to 
rfect  on  the  death  of  the  tenant  for  life,  though  at  the  time 
his  death  the  bankrupt  had  obtained  his  certificate.  Ripley 
Woods  {e\  Higden  v.  Williamson,  {f)  The  bankrupt  having 
ichased  an  estate  for  life  from  the  assignees,  cannot  now 
til  himself  of  his  position  as  owner  of  the  first  estate  for  life 
prevent  the  assignees  from  acquiring  the  fee.  The  life 
tate,  granted  to  the  bankrupt,  did  not  render  him  a  necessary 
irty  to  the  barring  of  the  entail  by  the  assignees.  It  was  not 
life  estate  under  the  settlement,  but  a  mere  lease  for  life,  (j) 
n  assign  is  not  a  protector.  (A)  But  if  this  was  not  a  lease 
<r  life,  then  the  bankrupt  acquired  a  mere  power  to  consent  to 
recovery  being  levied,  and  all  powers  are  vested  in  his  as- 
gnees.  (t)  No  act  of  a  bankrupt  can  defeat  or  derogate  from 
If  right  in  his  assignees.  Hole  v.  Escott.  (A)  The  1st  and 
th  sects,  of  the  Consolidation  Act  (/)  show  that  the  mode  of 
irring  the  entail  is  still  governed  by  the  6  Geo.  4.  c.  16.,  but 
not,  the  208th  and  209th  sects,  apply.  The  defendants  are 
reduded  from  inquiring  into  the  title  by  the  4th  condition  of 
le,  which  fairly  stated  the  case,  and  required  the  purchaser 
>  take  the  title. 

Mr.  Elmsley  and  Mr.  H.  Stevens  for  the  defendant. 
The  cases  of  Ripley  v.  Woods  and  Higden  v.  Williamson  have 
)  application. 
By  the  64th  section  of  6  Geo.  4.  c.  16.  the  commissioners 


[«)  5  B.  &  Aid.  458. 
^)  3  B.  &  Aid.  557. 
[e)  1  Mont.  &  A.  408. 
[d)  1  De  G.  293. 
e)  2  Sim.  165. 


i 


/)  3  p.  Wms.  132. 


(g)  14  Geo.  2.  c.  20.,  3  &  4  Will.  4. 

c.  74.  ss.  15.  22 
(h)  Sect  27. 
(t)   6  Geo.  4.  c.  16.   s.  77.,  and 

12&13Vict.  c.  106.  8. 147. 
(A)  4  Myl.  &  C.  187. 
(0    12  &  13  Vict.  c.  106. 
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are  to  convey  to  the  assignees  the  lands,  &c.  to  which  the  bai 
rupt  ^^  is  entitled,"  and  all  interest  to  which  he  '*  is  entitle 
in  any  such  lands,  &c.,  of  which  he  might  have  disposed,  and 
lands  which  shall  come  to  the  bankrupt  **  before  he  shall  hi 
obtained  his  certificate."  By  the  65th  section,  the  comm 
sioners  are  to  sell  any  lands,  &c.  whereof  the  bankrupt  ** 
seised "  of  any  estate  tail  in  possession,  reversion,  or  i 
mainder.  It  is  clear  from  these  sections,  that  the  property 
which  the  bankrupt  was  entitled  at  and  during  the  time  of  t 
bankruptcy,  was  the  only  property  which  passed  to  the  i 
signees,  and  that  their  rights  were  finally  fixed  on  the  ban 
rupt's  obtaining  his  certificate.  At  no  period  during  the  tii 
he  was  an  uncertificated  bankrupt  could  he  have  sold  m^ 
than  his  own  reversionary  life  estate.  The  assignees  had 
greater  rights  than  the  bankrupt;  and  having  sold  that  ] 
estate,  they  have  now  nothing  in  them  to  convey. 

The  defendants  are  not  precluded  by  the  conditions  from  o, 
jecting  to  the  title.  The  statement  that  the  assignees  ha\ 
power  to  sell  the  reversion  in  fee  is  a  statement  of  fact  and  nc 
a  conclusion  of  law,  and  equally,  with  all  the  other  facts  statec 
must  be  proved  by  the  vendors. 


Judgment 


The  Master  of  the  Rotxs.  The  question  in  this  case 
which  comes  on  upon  exceptions  to  the  Master's  report,  is 
whether  a  good  title,  within  the  terms  of  the  contract,  can  h 
made  to  the  reversion  of  the  copyhold  estate,  part  of  tb( 
manor  of  NetteswcU  Bury,  in  the  county  of  Essex,  sold  bj 
the  direction  of  the  assignees  of  William  Rowland  Gladwin,  fl 
bankrupt. 

There  arise  two  questions  on  the  exceptions;  the  firetiii 
whether  a  valid  objection  is  made  by  the  purchaser  to  the  title, 
and  secondly,  if  it  be,  whether  he  is  or  is  not  precluded  by  the 
conditions  of  sale  from  taking  the  objection. 

On  behalf  of  the  assignees  of  the  bankrupt,  it  is  contended 
that  this  case  falls  within  the  65th  section  of  the  Bankrupt 
Act.  (a)  I  am  of  opinion  that  this  section  confines  the  power  of 
the  commissioners  to  make  sale  of  what  the  bankrupt  could  him- 
self have  made  sale  of  at  any  time  prior  to  his  obtaining  bis 
certificate.  I  have  been  referred  to  no  case,  nor  am  I  rojself 
acquainted  with  any,  which  contradicts  this  construction  of  tbis 
clause  of  the  statute.  It  is  confirmed  also  by  the  clauses  to 
which  I  was  referred,  from  60.  to  66.  of  the  statute  3&4 
Will.  4.  c.  74.    Both  upon  principle  and  authority,  the  property 


(a)  6Gco.4.  c.  IG. 
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1  oomes  to  the  bankrupt,  or  rather  the  right  to  property 
I  Testa  in  the  bankrupt  subsequently  to  his  obtaining  his 
€ate,  does  not  pass  to  the  commissioners  or  to  his  assignees. 
I  been  contended  that  there  may  be  an  inchoate  right  in 
mkrupi  before  the  certificate  which  is  made  perfect  by  the 
er  of  a  right  to  him  subsequently  to  the  date  of  the  certi- 
which  shall  Test  the  property  in  the  assignees,  and  that 
was  such  an  inchoate  right  in  this  case,  made  perfect  by 
)ath  of  the  father  subsequently,  which  enables  the  assignees, 
r  the  section,  to  dispose  of  all  that  the  bankrupt  could  now 
96  of,  less  that  which  the  assignees  have  already  sold ;  and 
maes  of  Ripley  v.  Woods  and  Higden  v.  Williamson  were 
to  establish  this  proposition,  but  in  my  opinion  they  fail 
iog  so.     In  the  case  of  Ripley  v.  Woods  the  bankrupt  had 
ossibility  of  becoming  entitled  in  possession  to  one  fourth 
s  reaidue  of  the  testator's  estate  which  was  given  in  rever- 
to  the  wife  of  the  bankrupt.     He  might  have  sold  his  in- 
t,  such  as  it  was,  before  his  bankruptcy.     If  he  had  done  so, 
lorchaser  would  have  bought  a  mere  chance,  that  is,  if  the 
snd  died  before  the  interest  became  vested  in  possession  in 
rife,  the  purchaser  would  have  got  nothing  by  his  purchase; 
f  the  husband  survived  the  wife,  as  was  the  case  in  that 
aoe,  the  purchaser  would  have  obtained  one  fourth  of  the 
oe.     Higden  v.  Williamson  was  similar  to  it.     An  estate 
\  was  devised  to  a  woman  for  life,  and  after  her  death  to  be 
and  the  proceeds  to  be  divided  among  such  of  her  children 
ould  be  then  alive.     This  was  a  possibility  which  the  child 
became  bankrupt  might  have  sold  or  realised.     It  required 
iirther  act  of  his  to  realise  it ;  the  purchaser  took  a  mere 
ice  that  might  or  might  not  become  profitable ;  but  in  both 
t  cases  there  were  existing  interests  at  the  date  of  the  bank- 
&y  which  vested  in  the  assignees  by  the  conveyance  of  the 
missioners,  which,  if  they  did  not  dispose  of  by  sale,  they 
lit  have  realised  when  the  possibility  turned  out  to  be  reality, 
his  case  I  have  to  consider  what  there  was  which  was  vested 
he  assignees  pending  the  bankruptcy,  that  is,  before  the 
bupt  obtained  his  certificate.     Under  the  65th  section,  in 
opinion,  as  I  have  already  stated,  everything  vested  in  them 
3h  the  bankrupt  could  then  have  disposed  of  if  he  had  not 
\  bankrupt ;  but  in  saying  this,  I  wish  to  distinguish  or  to 
le  more  correctly  in  what  sense  I  use  the  words  ''  could 
)  disposed  of.^     In  one  sense  a  man  may  validly  dispose  of 
terty  which  is  not  his  own  ;  for  instance,  he  may  enter  into 
Tenant  for  value  to  convey  to  the  covenantee  every  species 
)ioperty  which  might  thereafter  be  bequeathed  or  devised 
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to  him  by  any  stranger,  and  which  he  had  not  at  the  time  of  the 
covenant  any  knowledge  of  or  expectation  of  receiving.  This, 
in  fact,  is  not  an  unusual  provision  in  marriage  settlements ;  bul 
this  clearly  is  not  an  interest  which  can  pass  to  the  assignees. 
The  chance  of  receiving  a  legacy  from  a  relative  a  man  might 
sell  before  his  bankruptcy,  but  still,  if  not  sold  by  him,  thai 
chance  would  not  pass  to  his  assignees.  No  doubt  if,  before  he 
obtained  his  certificate,  that  relation  had  died,  leaving  the  l^acy 
to  the  bankrupt,  the  right  to  it  would  vest  in  the  assignees,  and 
this,  even  although  the  legacy  should  be  a  mere  possibility ; 
when,  therefore,  I  speak  of  an  interest  which  the  bankrupt 
could  dispose  of,  I  mean  an  existing  interest,  whether  vested  oi 
contingent,  and  which,  if  conveyed,  released,  or  assigned  by  him, 
requires  no  further  act  on  the  part  of  the  bankrupt  to  vest  in 
the  purchaser. 

It  remains  here  to  be  considered  what  there  was  which  vested 
in  the  bankrupt,  which,  previously  to  the  date  of  his  certificate, 
he  could  in  that  sense  have  disposed  of.  If  the  property  in 
question  had  been  freehold,  what  the  bankrupt  could  have  dis- 
posed of  during  the  life  of  his  father  would  have  been  the  base 
fee  and  no  more,  and  that  interest  would  have  passed  to  his 
assignees,  as  b  shown  in  Jervis  v.  Tayleur.  In  this  case,  how- 
ever, the  property  is  copyhold,  part  of  the  manor  of  NettesweU 
Bury,  one  of  the  customs  of  which  manor  is  to  prohibit  the 
levying  of  a  fine ;  nor  can  a  base  fee  be  created  by  any  one  nol 
in  the  possession  of  the  property.  The  bankrupt  was  clearly 
bound  by  this  custom,  which  is  not  alleged  to  be  illegal 
The  bankrupt  could  not,  therefore,  have  disposed  of  the 
base  fee  in  these  copyholds.  The  assignees  are  bound  equally 
wiUi  the  bankrupt  by  the  custom  of  the  manor  of  whicfa 
the  copyholds  are  held ;  and  the  Act  of  Parliament  gives  theoo 
no  right  or  power  superior  to  or  independent  of  those  which  the 
bankrupt  himself  could  have  possessed.  I  am  of  opinion,  there- 
fore, that  the  whole  of  what  the  bankrupt  could  have  disposec 
of  during  the  father's  life  was  his  own  life  interest,  dependent  oc 
the  life  estate  of  his  father ;  and,  accordingly,  this  was  all  thai 
the  assignees  attempted  to  dispose  of  during  that  time.  Thi 
death  of  the  father,  being  subsequent  to  the  certificate,  has  not 
in  my  view  of  the  case,  conferred  any  right  or  interest  on  th^ 
assignees.  The  case  must  be  viewed  in  the  same  light,  and  thj 
effect  must  be  the  same,  whether  the  estate  of  the  bankrupt  wv 
purchased  by  a  stranger  or  by  the  bankrupt  himself.  After  Ib 
had  obtained  his  certificate  he  was,  for  all  practical  purposes, 
stranger;  and  any  subsequently-acquired  property  did  not  pase^ 
his  assignees.    Looking  at  it  in  this  point  of  view^  the  case  pr^ 
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Bents  no  difficulty.     If  all  the  bankrupt  could  have  disposed  of 
during  his  father's  life  was  his  own  reversionary  life  estate^  and 
if  that  had  been  sold  by  the  assignees  to  a  stranger,  what  could 
there  now  have  been  in  the  bankrupt  which  could  be  properly 
claimed  by  the  assignees  ?   In  my  opinion,  nothing.    The  bank- 
nipt  would  have  in  him  an  estate  tail  in  remainder,  and  the 
power  of  creating  abase  fee,  if  the  custom  of  the  manor  had  not 
interfered.     But  this  power,   and  the  interest  to  which    this 
power  is  incidental,  accrued  to  him  subsequently  to  his  obtaining 
his  certificate ;  and  it  could  not  have  been  realised  by  the  bank- 
rupt during  his  father^s  life,  or  bound  except  by  covenant  or 
something  requiring  further  acts  on  his  part  to  substantiate  the 
sale  and  make  the  interest  complete.     The  result  is  not  altered 
by  the  circumstance  that  the  bankrupt  has  become  the  pur- 
chaser of  his  own  life  estate ;  and  that  by  reason  of  his  own 
lire  estate  merging  in  the  estate  tail  in  remainder  to  which  he  is 
entitled,  he  may  have  become  tenant  in  tail  in  possession.    It  is 
said,  no  doubt  accurately,  by  Mr.  Shapter,  that  the  bankrupt 
eajinot,  by  any  act  of  his,  derogate  from  the  estate  of  the  as- 
signees ;  but  that  observation  does  not,  in  my  opinion,  apply  to 
tliis  case.     The  bankrupt  does  not,  by  any  act  of  his,  derogate 
fix>m  or  affect  the  estate  of  the  assignees ;  but  the  question  is, 
vr  bether,  since  the  granting  of  the  certificate,  the  bankrupt  has 
i^ot  acquired  this  property,  and  whether  this  can  be  claimed  by 
Ilia  assignees.     I  am  of  opinion,  for  the  reasons  I  have  stated, 
tliat  it  cannot  be  so  claimed,  and  that  they  cannot  make  a  good 
title  to  these  copyholds ;  and,  in  truth,  that  they  have  no  estate 
Or*  interest  therein. 

The  next  question  is,  whether  the  defendant  is  precluded  by 

tlic  conditions  of  sale  from  taking  this   objection.     I  am  of 

opinion  they  do  not  preclude  the  purchaser  from  taking  this 

objection.    If  the  assignees  had  simply  stated  the  facts,  and  had 

Bone  on  to  say  that  the  purchaser  shall  take  such  title  and  such 

interest  as  these  facts  might  confer  on  them  and  no  other,  then 

Z  should  have  been  disposed  to  come  to  the  conclusion  that  the 

purchaser  would  have  been  bound  to  take  it,  such  as  it  was ;  but 

^®  fourth  condition,  although  it  states  these  facts,  also  states,  as 

^  poeitive  fact,  that  the  bankrupt  had  been  admitted  in  error  as 

*®**ant  in  tail,  instead  of  tenant  for  life ;  and  that  the  assignees, 

^^    the   commissioners,  have   power  to  bar  the  entail  and  all 

^^^Tsions  and  remainders  over,  and  to  sell  the  reversion  in  fee. 

"^•^ie  is  not  stated  as  a  conclusion  of  law  from  the  preceding  cir- 

^^O^stances,  but  is  stated  as  a  positive  and  distinct  fact ;  and, 

J*^^f)ugh  notice  is  given  by  the  sixth  condition  of  sale,  that 

^^^Hiam  Rowland  Gladwin   will   probably  not  consent,  and 
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although,  therefore,  it  may  be  a  matter  of  surprise  that  a 

Johnson       should  have  paid  4307.  for  what  was  clearly  the  purcha 

SmuLbt.       ^^  ^^^^  ^^^^  ^  ^^^  ^^  opinion  that  the  podtive  averment 

JutfymemL      right  of  the  vendors  to  sell,  which  right  might  have  arise 

separate  and  independent  sources,  entitles  the  purchi 

examine  into  the  question  whether  they  have  anything 

or  not,  although  the  facts  are  so  detailed ;  and  I  am  of  i 

that  the  assignees  had  nothing  in  them  which  they  coo 

consequently  that  the  Master  is  right,  and  that  the  ex< 

must  be  overruled. 

Solicitors,  Teague;  Jacquet 


Chancellor 
Wood. 

May  4  &  6. 

A  married  wo-  BRIGGS  v.   CHAMBERLAIN,  (a) 

man  may,  by 

deed  duly  ac-  rr^ 

knowiedged,  1 HOM AS  PICK,  by  his  will,  dated  the  7th  June, 

effectual  con-  directed  his  trustees  for  the  time  being  to  set  apart  the  i 

veyance  of  her  YM^  at  the  end  of  twelve  months  next  after  his  decew 

reyersionary  .  ,  ,       ,  ,  /•  i    •       i 

interest  in  the  to  mvest  the  same  m  the  purchase  ot  stock  in  the  names 

J^^^J*  °^  vicar  and  two  substantial  parishioners  of  the  parish  of  Spi 

directed  by  a  to  be  held  by  them  upon  certain  trusts  for  the  benefit 

soUL^andlm^  poor  of  the  parish ;  and  after  giving  several  other  sped! 

pressed  by  him  pecuniary  legacies,  gave  all  his  real  and  personal  esta 

racteroVpei^  Otherwise  disposed  of  to  trustees  upon  trust,  to  sell  tl 

sonai  estate,  estate,  and  convert  the  personal  estate,  and  stand  possei 

not  sold  at  the  the  proceeds  on  trust  to  pay  his  debts,  funeral  and  testam 

date  of  the  expenses,  and  the  legacies  thereby  given,  and  to  pay  the  i 

Hobbyv.  Alien,  of  the  residue  to  and  for  the  mi^tenance  and  education 

oiei^"^^^^'^  children  of  his  late  nephew,  John  Exton  North,  who  mi] 

A  testator  di-  living  at  the  date  of  his  (the  testator's)  death,  in  such 

andl^gaci^  to  ^^^  ^^  ^"^  manner  as  the  said  trustees  should  think  fit 

be  paid  out  of  ^q  youngest  of  such  children  should  attain  the  age  of  t' 

his  re2i^and  ^  one  ycars,  and  then  to  pay  and  assign  the  whole  of  tl 

persoMi  estote.  moneys  equally  among  all  and  every  such  children.     A 

gacies  was  to  a  tcstator  directed  that  if  the  trustees  should  think  it  inex| 

charity.    The  ^^  ^^jj  ^j^^  gj^j^  j,^  estate  immediately,  it  should  be  law 

being  insuffi-  them  to  suspcnd  the  sale,  but  that  such  suspension  shoi 

dL^tlll^d'fej!  have  the  eflfect  of  preventing  the  property  from  being  imf 

cies,the  chanty  ^ith  the  character  of  personal  estate  immediately  up 

legacy  was  or-  , 

deredtobeap-  decease, 
portioned  pro 

thf  r»U^"^  (^^  Reported  by  R.  H.  Hurst,  Esq. 

pertooal  estate. 
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The  testator  died  in  1842,  and  one  of  the  daughters  of  the      .  ^^^^'  . 
said  John  Exton  North  hairing  married  Samuel  Street,  by  an        Bbiggs 
indenture,  dated  12th  February,  1846  (before  the  whole  of  the  d^^^^iat^uj, 
real  estate  had  been  sold),  and  duly  acknowledged  by  the  said      statement 
Hrs.  Street,  the  said  Samuel  Street,  and  Mary  his  wife,  as* 
^ned  all  the  part  and  share  to  which  they  or  either  of  them 
were  entitled,  of  and  in  the  said  testator's  residuary  estate, 
to  the  plaintiff  to  secure  the  sum  of  400L  and  interest.     The 
joungest  child  of  John  Exton  North  attained  the  age  of  twenty- 
one  in  1848,  and  the  present  bill  was  filed  by  the  plaintiff  as 
mortgagee  to  establish  his  mortgage  and  for  the  adminstration 
of  the  testator's  estate. 

The  case  came  before  the  Court  on  further  directions.  It 
appeared  by  the  Master's  report,  that  the  personal  estate  was 
"wliolly  insufficient  for  the  payment  of  the  debts,  funeral  and 
testamentary  expenses,  and  the  legacies,  all  which  (except  tho 
charity  legacy)  had  been  paid  out  of  the  mixed  fund  derived 
from  the  real  and  personal  estate. 

Mr.  Glaste  and  Mr.   Smythe  for   the   plaintiff.      The  first      Argument. 
question  raised  is,  whether  the  deed  of  1846  was  effectual  to 
Mrs.  Street's  reversionary  interest  in  the  testator's  estate, 
whether  she  is  now  entitled  to  claim  a  settlement.     May  y. 
(a)  is  precisely  in  point ;  and  that  case  was  followed  by 
Fofhes  V.  Adams,  (ft)     No  doubt  would  have  been  entertained 
hmd  it  not  been  for  Hobby  v.  Allen,  (c)     That  case  will  be  re- 
lied on  by  the  other  side,  but  it  is  not  law,  and  yice-Chancellor 
Smgki  Bruce  afterwards  altered  the  opinion  which  he  there 
expressed.     That   case  is  also   commented   on   by   Lord    St 
-Leonards  (d)  and  disapproved.     They  also  cited   1  Jarman  on 
Wills,  537.,  G^oorfncAv.  Sliotbolt  {e),  Hayes  on  Conveyancing  (/), 
Pearson  v.  Lane  {g)y  Hunter  v.  Judd  (Ji)^  3  &  4  Will.  4.  c.  74. 
•«•  1.  77.,  and  8  &  9  Vict.  c.  106.  s.  6. 

[The  Vice-Chancellor.  The  3  &  4  Will.  4.  c  74.  was  pre- 
Pft^  with  great  care,  and  1  do  not  think  it  was  intended  to 
90  beyond  or  to  stop  short  of  the  law  as  it  stood  with  respect 
*o  fines.] 

Aa  to  the  charity  legacy,  there  was  no  personal  property  to 
P^y  it,  and  there  is  no  marshalling  in  favour  of  a  charity. 

Mr.  JBaygallay,  for  Mrs.  Street,  contended  that  she  was  en- 
^4ed  to  a  settlement,  and  that  the  authorities  cited  did  not 


Ca)  4  Sim.  360. 
C6  )  9  Sim.  462. 
(c)  15  Jur.  S35. 

2  Real  Property  Stat.  249. 


(e)  Pre.  Ch.  333. 
(/)Vol.i.  p.  17. 

17  Ves.  101. 

Not  reported. 


406 


TI1£  EQUITY  BEPORTS. 


1853. 

' i » 

Briqgs 
r. 

CHAMBBBIAIir. 

Argmantmi, 


apply.  There  was,  in  the  present  case,  a  complete  conversion 
of  the  real  estate,  which  was  so  given  that  the  Court  would  look 
upon  it  as  personal  property  to  all  intents  and  purposes.  Ik 
Hourmelin  v.  Sheldon  (a) ;  Amphlett  v.  Parke,  (b)  In  May  v. 
Roper  (c)  there  was  a  dealing  with  property  passing  under  two 
wills,  and  in  the  second,  there  was  no  devise  of  the  estates  to  the 
trustees  in  trust  to  sell,  but  only  a  direction  to  sell, and  it  does  not 
appear  that  the  trustees  had  power  to  give  receipts.  Moreover, 
in  that  case,  the  estate  was  in  possession,  whereas  in  Hobby  v^ 
Allen  (rf)  it  was  in  reversion.  So  in  Forbes  v.  Adams  (e)  there 
was  a  trust  to  re-invest  in  land.  The  two  grounds  on  which 
Lord  St.  Leonards  expressed  his  dissent  from  Hobby  v.  4llrrtmrm. 
were,  first,  because  the  property  dealt  with  was  land  until  th 
death  of  the  tenant  for  life;  and,  secondly,  because  there  w 
a  power  to  re-invest  in  land.  Neither  of  these  objections  occuk^  _j 
in  the  present  case. 

Mr.   Russell  for  the  charity   legacy.     It  is   admitted   tba..^^ 

the  payment  of  the  debts  and  legacies  has  exhausted  all  th e 

personal  estate.      But  it  is   now  established  that  when   tw    <^ 
funds,  one  from  real,  and  the  other  from  personal,  estate, 
mixed  up,  and  the  legacies  are  charged  on  the  general  fun 
the  legacy  must*  be  apportioned  j^ro  ratd. 

Mr.  Fleming,  for  the   trustees,   contended  that  the  chari^^ 
legacy  could  not   be  apportioned.     Attorney^  General  v.  Wiw^^ 
Chelsea  (/),  House  v.  Chapman,  (jg)     If  real  estate  could  be 
applied,  the  testator  might  in  effect  give  real  estate  to  a  charit 

Mr.  Chapman  Barber,  Mr.  Osier,  Mr.  Rogers^  Mr.  Bird, 
Mr,  Sparling,  appeared  for  other  parties. 

Mr.  Glasse  was  called  on  to  reply  on  the  question  of  appo:»r- 
tionment 


Judgment, 


The  Vice-Chancellob  said,  he  should  not  have  ente 
tained  any  doubt  that  the  deed  of  February,  1846,  was  effectia«J 
to  pass  the  interest  of  Mrs.  Street,  if  it  had  not  been  for 
case  of  Hobby  v.  Allen,  which  could  not  be  recondled  wL' 
May  V.  Roper.  The  Fines  and  Recoveries  Act  was  intend^^ 
to  include  every  possible  description  of  property  that  could 
operated  upon  by  fine  prior  to  that  statute.  In  the  case  o€ 
fine,  it  would  have  been  immaterial  whether  the  property  w 
in  possession  or  reversion.  Upon  the  authority  of  May  v.  Rop^^ 
and  Forbes  v#  Adams,  he  considered  that   the  deed  of  Ift-^^ 


(n)  4  Myl.  &  C.  525. 
(6)  1  Sim.  275. 
(c)  4  Sim.  360. 
((Q  15  Jur.  835. 


{e)  9  Sim.  462. 
)  3  Bro.  C.  C.  373. 
)  4  Ves.  542. 
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vested  in  the  plaintiff  all  the  interest  of  Mrs.  Street  in  the 

proceeds  of  the  property  directed  by  the  testator  to  be  sold,  Briocs 

With  respect  to  the  charity  legacy,  that  must  be  apportioned  chamberlaik. 
rateably  between  the  real  and  personal  property.  Judgment 

Solicitors,  Thomas  Smith ;  Sole,  Turner,  Sf  Turner ;  Pitten- 
dreigk,  WUlan,  8f  Stevenson. 


STAHLSCHMIDT  v.  LETT,  (a)  Vice 

Chancellor 


IS  October,  1822,  the  defendant,  Thomas  Lett,  who  was  then 


Stuart. 
•/acne  1. 


I 

of  age  and  entitled  under  the  will  of  his  grandfather  to   a  At  the  death  of 
sum  of  1050i  new  4/.  per  cent,  annuities,  which  had  been  a  testator,  a 
transferred  into  his  name  by  his  grandfather's  executors,  was  remedy  for 
applied  to  by  hisf  ather,  Thomas  Lett,  the  testator  in  the  cause,  to  JJ^j^ T^^h 
Bell  it  out,  and  to  lend  him  the  proceeds  of  sale  thereof,  at  51.  per  Statute  of 
cent,  interest.     The  defendant  accordingly  sold  out  the  sum  of  J^d^'from 
10501  new  4i  per  cent,  annuities,  which,  after  deducting  bro-  him  to  his 
kerage  thereon,  realised  107 li,  and  handed  over  to  his  father  a  ^e^thatThe 
cheque  for  that  amount,  which  he  had  received  from  his  brokers,  executor  was 
On  the  27th  of  July,  1824,  and  again  on  the  12th  of  August  in  ^^^jq  jq  respect 
the  same  year,  the  testator  g^ve  him  a  cheque  for  50/.  on  account  ^  »"<^^  ^«°^ 
of  the  above  loan,  the  two  payments  of  50/.  each  having  been      Statement. 
made  to  him   for  and  on  account   of  interest  on  the  sum  of 
107 liL     The  defendant  received  no  further  interest  on  account 
of  the  loan,  and  the  whole  sum  of  1071/.  with  interest  thereon, 
after  deducting  the  above  two  sums  of  50/.  each,  remained  due 
and  owing  to  him  from  his  father  at  his  decease. 

The  testator  died  on  the  23rd  of  August,  1830,  which  was  six 
fears  and  eleven  days  after  the  last  payment  of  interest  to  his 
son  in  respect  of  the  sum  of  1071/.,  having,  by  will,  dated  the 
Istof  July,  1830,  appointed  his  wife,  since  deceased,  and  his 
two  sons,  the  defendants,  Thomas  Lett  and  John  Lett,  his 
executrix  and  executors  of  his  will,  who  all  proved  the  same  in 
the  Prerogative  Court  of  Canterbury. 

In  November,  1837,  the  original  bill  was  filed  against  the 
executrix  and  executors  of  the  testator  for  the  administration  of 
his  estate,  and  in  March,  1838,  the  defendant,  Thomas  Lett, 
put  in  his  answer  thereto,  but  he  made  no  mention  in  his  answer 
of  the  debt  in  which  his  father  died  indebted  to  him.     After 

(a)  Reported  by  G.  French,  Esq. 
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,  ^^^  .     the  original  bill  was  filed,  negotiations  were  entered  into  be- 

STAHLtcHMnyr  tween  Thomas  Lett  and  John  Lett  on  the  one  part,  and  tlie 

j^^         plaintiff  and  the  other  parties  beneficially  interested  in  the  tes- 

SiaiememL  tator*8  estate  on  the  other  part,  for  a  compromise  of  the  matters 
in  dispute  in  the  cause,  and  ultimately  by  an  agreement  dated 
the  21st  of  November,  1838,  to  which  Thomas  Lett  and  John 
Lett  were  parties,  after  reciting  that  there  were  then  due  cer- 
tain arrears  in  respect  of  several  sums  bequeathed  by  the  tes- 
tator's wiU,  and  that  some  of  the  creditors,  whose  debts  re- 
mained unpaid,  had  called  for  payment  thereof,  and  that  it  was 
estimated  that  the  income  of  the  testator's  estate  would,  after 
payment  of  the  interest  upon  his  debts,  be  sufiicient  to  pay  in 
full  the  several  sums  directed  by  his  will  to  be  raised,  but  not 
meaning  the  arrears  so  due  as  aforesaid,  it  was  agreed  that^^ 
subject  to  the  sanction  of  the  Court,  Thomas  Lett  shoul 
manage  the  testator's  estate,  and  be  appointed  receiver  withou^^  jt 
a  salary ;  and  that,  after  deducting  the  interest  on  the  mortgage^fc  rs 
affecting  the  testator's  estate,  and  upon  his  debts  remaining  un —  j- 
paid,  he  should  apply  the  rents  in  payment  of  the  several  sums  .^s 
directed  to  be  paid ;  and  that  he  should,  in  the  next  place,  b^^*  e 
allowed  to  retain  for  himself  400/.  per  annum,  and  to  pay  t^  -o 
his  brother  the  like  annual  sum  out  of  the  rents. 

In  February,  1 846,  a  bill  of  revivor  and  supplement  was 
for  giving  effect  to  the  foregoing  agreement ;  and  the  defendan 
Thomas  Lett,  in  his  answer  thereto,  filed  on  the  23rd  of  Jnn 
1846,  then  for  the  first  time  asserted  his  claim  in  respect  of  h 
father's  debt  to  him. 

By  an  order  made  on  the  hearing,  and  dated  the  29th  c=3f 
March,  1849,  the  Master  was  ordered,  among  other  things,  Czro 
take  an  account  of  the  testator's  debts  and  legacies. 

The  Master  reported  that  the  defendant,  Thomas  Leti*"* 
claimed  before  him  to  retain  1071/.  represented  by  him  to  hai^^« 
arisen  from  the  sale  of  1071/.  new  421  per  cent,  annuities,  b^^- 
queathed  to  him  by  the  will  of  Thomas  Lett,  the  father  of  tlm  < 
testator,  and  lent  to  him  on  the  22nd  of  October,  1822;  am.^ 
also  claimed  before  him  to  retain  the  sum  of  392/.  3s,  Id.  fc^f 
interest  thereon  to  the  22nd  of  October,  1830,  less  the  sum  c:^f 
100/.  admitted  to  have  been  received  by  him  during  the  tester- 
tor's  lifetime ;  and  in  support  of  such  claim,  the  defendam.  "*> 
Thomas  Lett,  produced  and  read  before  him  an  affidavit  of  euc^"n 
defendant,  sworn  the  3rd  day  of  June,  1852,  and  the  exhibL  ^s 
therein  referred  to  ;  but,  upon  consideration  of  such  claim,  k"^^ 
thought  fit  to  disallow  the  same,  upon  the  ground  that  it  w 
barred  by  the  Statute  of  Limitations. 
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An  exception  was  taken  to  the  above  finding  of  the  Master,         t      '   '  i 

Mr.  Selwt/n  and  Mr.  Turner  for  the  defendant,  Thomas  Lett,  Stahlschmidt 
in  support  of  the  exception.     The  Statute  of  Limitations  bars         ^ctt. 
the  remedy,  but  it  does  not  extinguish  the  debt.     An  executor      Argumenu 
may  pay  a  debt,  the  remedy  for  which  is  barred  by  the  statute ; 
then  why  may  he  not  pay  himself?     That  was  the  view  taken 
by  Mr.  Justice  Williamsy  in  his  work  on  Executors  {a) ;  and  it 
was  sanctioned  by  Sir  John  Leach,  Hopkinson  v.   Leach,  (b) 
Tliey  also  dited  Courtenay  v.  Williams,  (c) 

Mr.  Bacon  and  Mr.  Freelinff,  for  the  plaintiffs,  supported  the 
blaster's  finding. 

Mr.  Walker  and  Mr.  G,  M.  Giffard  for  the  defendants  other 
than  Thomas  Lett,  opposed  the  exception.  They  cited  Shewen 
V.    VdnderhorsL  (d) 


TuE  V1CE-CELA.XCELLOR.  This  is  a  question  of  very  con- 
siderable difficulty  ;  and,  with  reference  to  the  right  of  retainer, 
eo  far  as  I  know,  a  new  question. 

The  first  question  raised  is,  whether  there  was  in  fact  any 
debt  due  from  the  testator  at  the  time  of  his  death.     I  tiiink  I 
am  bound  to  hold  that  at  least,  at  the  time  of  the  testator's 
d<^th,*the  son  Thomas  Lett,  who  was  also  executor,  has  proved 
hjr  evidence  uncontradicted,  that  his  father  was  indebted  to  him 
in  the  sum  of  1000/.  in  respect  of  a  loan  made  by  the  sale  of 
stock,  and  in  respect  of  which  loan  interest  had  been  paid  fof 
some  time  by  the  testator.     It  is  clear  that  there  was  a  debt. 
It  is  equally  clear  that  at  the  time  of  the  testator's  death,  there 
having  been  no  payment  or  acknowledgment,  or  entry  amount- 
ing to  an  acknowledgment  in  respect  of  it,  —  the  period  of  six 
years  and  eleven  days  having  elapsed  at  the  time  of  the  testa- 
tor^s  death  since  any  payment  of  interest  in  respect  of  it,  —  that 
it  was  such  a  debt  as  that  the  testator  might  have  pleaded  the 
Statute  of  Limitations  to  any  action  brought  to  recover  the 
amount  of  it.     Now,  it  is  equally  clear  that  the  testator  was  not 
bound  to  plead  the  statute,  and  that  the  debt  remained,  although 
the  right  of  using  the  defence  of  the  statute  was  a  right  which 
the  testator  would  have  had  if  he  had  lived,  and  had  at  the  time 
^hen  he  died.     He  died  without  asserting  any  such  right.     I 
^^  of  opinion,  that  if  this  had  been  a  debt  due  to  a  stranger^ 


A^)  2  WiDiams  on  Executors,   p.  (c)  3  Hare,  539. 

^^  4tb  edit.  {d)  1  R.  &  M.  349.,   and  2  R.  & 

p.  W  7tb  May,  1S19,  MS. ;  1  Madd.  M.  75. 

^^  ft-ict.  728.  «. 


ract.  728.  n. 
*Q— VOL.  I. 


£  £ 
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.  ^^^^'  .      and  if  a  stranger  had  lent  the  money  to  the  testator  under  the 
STABL8CH1IIOT  circumstances  under  which  the  son  lent  it,  and  if  that  stranger 
L^^        had  applied  after  the  testator's  death  to  the  son  for  payment  of 
Judgment     that  debt,  that  the  son,  as  executor,  had  a  right  to  say  that  he 
would  not  pay  the  debt,  for  that  it  was  barred  by  the  sta 
tute ;  but  I  think  the  son  had  also  a  right  to  say  that,  bein 
satisfied  there  was  a  debt,  he  was  satisfied  ha  would  be  doi 
an  improper  thing,  and  what  the  testator  would  rather  not  hav^^"^ 
done,  if  he  attempted  to  avoid  the  payment  of  that  deh^^^ 
which  he  knew  to  be  a  just  debt,  by  setting  up  the  defenc:=L,.^e 
of  the   statute.      I  therefore  think   it  is  dear  in   this 
that  the  son,  the  executor,  Thomas  Lett,  if  it  had  been  -^^...^^e 
case  of  a  stranger,  might  properly,  and  in  a  way  to  entit:^  2e 
him  to  the  allowance  of  the  debt,  have  paid  it  after  the  desL^j^ 
of  the  testator,  and  long  after  a  time  when  it  was  barred  by  tJhte 
statute. 

If  the  son,  the  executor,  might  have  done  that,  where  "the 
debt  was  due  to  a  stranger,  I  cannot  hold  that  he  might  not, 
with  reference  to  his  own  debt,  have  acted  in  a  way  wbici 
would  have  been  just  toivards  a  stranger,  and  in  which  he 
might  have  claimed  so  to  act     I  therefore  think  that  if  there 
had  been  a  clear  retainer,  or  a  clear  assertion  of  the  right  of 
retainer  in  respect  of  this  debt  at  a  proper  tim^  it  is  aright 
which  this  Court  would  have  recognised,  and  ought,  upon  sound 
principle,  to  have  recognised,  as  existing  in  the  son* 

But  the  difficulty  of  this  case  consists  in  this,  that  the  son 
and  executor  for  more  than  fifteen  years  after  the  testator's 
death,  seems  never  to  have  mentioned  the  debt,  or  daimed 
the  right  to  retain  in  respect  of  it ;  and  what  is  pressed  agiinst 
the  right  now  asserted  by  the  son  is,  that  in  the  year  1838, 
when  a  bill  was  filed  for  administering  the  assets,  an  answer 
was  put  in  by  him  upon  an  occasion  when  he  might  pro- 
perly have  asserted  his  right  to  retain,  but  that  upon  tbst 
occasion  he  said  nothing  either  about  the  existence  of  sucb 
claim,  or  of  the  assertion  of  hia  right  to  retain  in  respect  otf 
it 

The  difficulty  that  I  feel  is,  whether  his  silenoe  upon  that 
occasion  ought  not  to  have  such  an  operation  as  to  bind  him,  a0 
the  Court  binds  parties  who  neglect  to  assert  their  rights  witU<^ 
proper  time,  so  as  that  the  claim  to  retain  now  asserted  oogl^^ 
not  to  be  allowed.  But  when  I  consider  that  the  right  to  re-*  l^- 
tain  is  a  mere  passive  right,  that  it  consists  only  in  holding  the 
assets,  or  in  asserting  a  right  to  hold  the  assets,  which  tf  tb^ 
same  thing,  for  it  is  a  right  that  exists  as  weU  before  the  assets      l^^ 
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)  received  as  after— they  are  received  while  they  are  in  his      .  ^^^^'  . 
ads, — inasmuch  as  it  is  a  passive  right,  it  would  be  a  very  Stahlschmiot 
ong  thing  if  I  find  that  there  is  a  debt,  and  that  there  was  at         ^^ 
5  time  a  right  to  retain  in  respect  of  that  debt,  that  merely      judgment, 
auiee,  upon  an  occasion  when  the  right  might  have  been  as- 
tedy  it  was  not  asserted,  and  the  debt  was  not  mentioned  at 

to  hold  that  the  right  was  lost.  If  I  found  in  the  answer 
d  in  1838,  which  is  the  occasion  on  which  the  right  to  re- 
1  might  have  been  asserted,  if  I  found  that  at  that  time  there 
B  any  improper  concealment,  or  any  unfair  or  improper  state- 
nt  in  the  answer,  I  should  be  bound  to  hold  that  the  claim 
B  now  asserted  too  late.  But  I  find  that  in  1846,  in  an 
iwer  filed  in  the  cause,  the  right  was  positively  and  dis* 
ctly  asserted  ;  and  if  I  am  to  hold  that  the  right  of  retainer 
a  asserted  too  late  in  the  answer  of  1846,  I  should  be  hold- 
j  this,  that  before  the  executor  had  accounted,  —  that  before 

had  settled  the  accounts,  when  the  right  of  retainer,  if  it 
to  prevail,  must  receive  its  ultimate  effect,  —  that  if  before 
at  time,  by  not  asserting  the  right  of  retainer,  he  had  lost 
e  right  of  retainer,  I  should  be  holding  that  in  respect  of 
hich  I  do  not  think  I  should  be  proceeding  upon  any  au- 
lority  at  alL 

Now  it  is  quite  clear  that  the  right  of  retainer  is  not  lost  by 
decree  of  this  Court  for  the  administration  of  the  assets  having 
•emi  made ;  that  is  well  settled.  But  if  a  right  of  retainer  is 
Merted  after  a  decree  for  the  administration  of  assets,  it  can- 
lot  have  been  asserted  before.  It  is  well  settled  that  the 
ight  of  retainer  is  not  lost  by  the  money,  which  is  the  as- 
^%  having  been  paid  into  Court.  But  if  the  question  arises 
^bether  the  right  of  retainer  exists  against  money  in  Court, 
m  not  aware  that  it  has  been  held  that  in  order  to  make  it 
[Ood  against  the  money  when  paid  into  Court,  it  must  have 
*eii  asserted  before  the  money  was  paid  into  Court ;  for  the 
>ct  is,  if  it  had  been  asserted  before  the  money  was  paid 
^  Court,  the  money  would  probably  not  have  come  into 
^art  at  all. 

la  1846,  when  the  right  of  retainer  was  distinctly  asserted 
7  this  executor  and  creditor,  as  he  has  proved  himself  to  be, 
be  assets  had  not  been  wound  up,  and  the  proceedings  were  in 
^1^688,  which  are  in  progress  now,  and  the  assets  are  not 
^ound  up  now  ;  but  in  the  proceedings  under  the  decree  the 
^e  arose  when  it  was  considered  w^hether  that  claim  asserted 
7  the  answer  filed  in  1846  was  to  be  allowed  by  the  master  in 
•^kiiig  his  report  under  the  inquiries,  which  are  intended  to 
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,      be  satisfied  by  the  report  of  the  master,  with  which  I  have  no 


u 


SxAHLflcuMiixr  to  deaL 

Lett.  ^^^  ^*  ^^  "^^'^  pressed  very  strongly,  and  upon  groan< 

Judgmau,  extremely  plausible,  that  in  this  case  there  had  been,  in  tl 
year  1838,  an  agreement,  which  led  to  an  inquiry  before  tl 
Master,  in  the  year  1839,  as  to  whether  that  agreement  shoul 
bind  the  interests  of  those  parties  incapable  of  binding  then 
selves  by  claiming  under  it;  and  that  upon  that  occasion  tl 
executor  ought,  if  he  ever  intended  to  assert  the  claim,  I 
have  asserted  his  claim  of  retainer  then,  and  that  he  did  n< 
assert  it  then.  Now,  when  I  look  at  the  terms  of  that  agre^ 
ment,  I  see  that  it  was  not  an  agreement  to  wind  up  and  sett 
the  accounts  of  the  testator's  assets  so  as  to  call  upon  him  the 
or  never  to  assert  the  right  of  retainer ;  for  that  agreement  ooi 
tcmplated  the  taking  of  the  accounts,  and  made  express  stipi 
lations  with  respect  to  matters  not  to  be  disturbed  as  to  son 
of  the  parties  in  taking  the  accounts.  It  is  said  that  it  woul 
be  most  unjust,  if  that  agreement  is  to  prevail,  and  the  partis 
are  to  be  bound  by  those  proceedings,  that  they  should  I 
bound  by  them  with  the  concealment,  on  the  part  of  the  e: 
ecutor,  that  he  intended  to  set  up  that  right.  That  ai^g- 
ment  I  cannot  exactly  follow  as  applying  to  the  circumstanc 
of  the  present  case ;  because  now  has  arrived  the  time  when  tl 
rights  of  all  parties  to  the  assets,  so  as  to  effect  a  proper  an 
equitable  distribution  of  them,  has  arisen,  and  when  his  right 
must  be  dealt  with  as  they  best  may. 

The  view  of  the  Master  in  this  case  is,  that  the  debt  wu 
barred  by  the  statute,  and  upon  that  he  has  disallowed  i^ 
simply  upon  the  ground  of  being  barred  by  the  statute.  I  cannot 
think  this  is  a  correct  view,  and,  as  I  have  already  said,  I 
cannot  find  any  just  ground  upon  authority  or  upon  prineipk 
for  dealing  with  a  right  of  retainer  of  an  executor,  who  fl» 
and  continues  to  be,  receiver  of  the  assets,  upon  the  footing 
which  I  am  asked  to  do ;  namely,  that  if  not  asserted  at  some 
particular  time,  it  will  be  lost  I  cannot  deal  with  it  upon 
that  ground. 

My  opinion  is,  therefore,  that  I  must  allow  the  exceptioD. 
I  think,  upon  the  evidence  before  me,  there  being  no  dispnt^ 
about  the  amount  of  the  debt,  if  the  right  to  retain  is  not 
asserted  too  late,  I  must  hold  that  that  right  existed  at  the 
time  when  it  was  asserted,  that  it  had  not  been  lost,  and  I  mast 
give  effect  to  it. 

As  this  is  a  new  question  of  great  importance,  I  think  the 
defendant  is  entitled  to  retain  his  costs  of  the  exception. 
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Exception  allowed.  Declare,  that  the  defendant,  the  executor,  .  ^^^^'  , 

is  entitled  to  retain  in  respect  of  his  debt.  SrAHLscnMiDT 

Solicitors,  Holme^  LoftuSy    §•    Young;  and    Thompson^  De-  ^^' 
benham,  Sf  Brown. 


VlCE- 

EDELSTEN  v.   VICK.(a)  Chancellor 

^   ^  Wood. 

IHIS  was  a  motion  for  an   injunction  to   restrain  the  de-  April  \b, 

fendants  from  making  or  using  any  engraved  plates  or  blocks  y^^  expii^*^°* 

leeembling,  or  made  in  imitation  of,  the  engraved  plates  and  the  public  may 

blocks  of  the  plaintiff,  and  from  making  up  pins  and  selling  to  luelhe"^ 

them,  when  made  up,  in  sheets  or  packets  impressed  with  the  patentee's 

nftzne  so  tsjt  &8 

labels  or  stamps  of  the  defendants,  or  having  printed  or  im-  to  describe  the 

pressed  thereon   any  labels  or  stamps,  devices  or  marks  re-  ""t^^^le,  which 

•                                   ....                         .                                      ,  *"  persons  may 

sembling,  or  made  in  imitation  of  the  said  labels  of  the  plaintiff,  then  manufac- 

•or  having  printed  or  impressed  thereon  any  inscription  con-  acquire^a^ht 

sistiDg  of  any  combination  of  words  intended  or  appearing  to  to  imitate  labels 

designate  the  firm  of  D.  F.  Tayler  and  Company,  or  the  said  ^hi^havlTbe- 

plaintiffs.  comeweU 

The  bill  stated  that   in   December,  1838,  and   previously,  eating  that  the 

Daniel  Foote  Tayler  and  Henry  Shuttle  worth  carried  on  busi-  article  has  been 

•'                             •'  manofacturea 

ness  as  pin  manufacturers  under  the  firm  of  "  D.  F.  Tayler  and  by  the  patentee. 

Company,**  and  that  they  were  then  the  proprietors  of  letters  have  siwceeded 

patent,  which  had  been  renewed  to  them,  and  originally  granted  himinbusi- 

to  L.  V.  Wright ;  and  that  under  such  patent  they  manufac-  "Although  an 

tared  solid-headed  pins,  and  had  been  appointed  pin  manufac-  injunction  viu 

luiers  to  the  Queen  and  other  members  of  the  royal  family ;  ?©  protw^ 

that  the  plaintiffs  had  purchased  from  the  assignees  of  Shuttle-  la^l  or  trade 

worth,  the  surviving  partner  of  the  firm  of  Tayler  and  Com-  ing  a'descrip- 

pany,  the  pin  machinery,  apparatus,  and  effects,  and  all  the  artUj?^  eld 

interest  of  the  assignees  in  the  letters  patent,  with  the  right  to  lated  to  deceive 

cany  on  the  trade  under  the  style  and  firm  of  "  D.  F.  Tayler  puwi^yeUt 

and  Company,"  and  had  purchased  the  engraved  plates  and  will  be  granted 

drawings  relating  thereto ;  that  plaintiffs  had  carried  on  busi-  fraudulent 

Jiess  under  the  style  and  firm  of  "  Edelsten  and  Williams,  late  »m»tation  of 

*^«  F.  Tayler  and  Company  ;  "  but  in  goods  made  up  for  sale  marks,  which 

•W  in  many  cases  continued  to  use  the  old  labels  of  the  firm  ^ere  ongmally 

t  'r\                                                           •  used  by  the 

^»  D.  F.  Tayler  and  Company,  printed  from  the  old  engraved  patentee,  and 

haye  since  been 

(a)  Reported  by  W.  H.  Hurst,  Esq.  '^J^.^r- 

j^  able  time  by 
'''^irho  succeeded  to  his  business,  although  those  labels  or  trade  marks  describe  the  articles  m  a 
^7  irhich  has  ceased  to  be  strictly  accurate.    For  instance,  when  labels  continued  to  describe 
^  articles  as  •'  T.  &  Co/s  patent  pins,"  when  the  patent  had  expired ;  and  as  being  •*  exclusively 
^*>^<tfiietared  by  T.  &  Co.**  when  T.  &  Co.  had  ceased  to  carry  on  business. 
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plates  and  wooden  blocks,  and  that  the  solid-headed  pins  made 
up  in  packets  with  such  labels  were  known  to  the  trade  and 
public  as  the  pins  of  '*  D.  F.  Tayler  and  Company,"  and  were  in 
great  demand.  The  bill  then  stated  that  the  plaintiffs  made  u 
their  best  solid-headed  pins  on  sheets  of  pink  paper,  hayin 
printed  on  the  outside,  in  green  ink,  within  an  ornament 
border,  the  words,  "  solid-headed  pins,  D.  F.  Tayler  and  Com-^^_ 
pany,  exclusive  patentees,  and  specially  appointed  manufac^^,*^ 
turers  to  Queen  Victoria,  and  all  the  royal  &mily,  London ;  n 

and  on  the  inside,  within  an  ornamented  border,  the  word 
^^  The  inimitable  patent  solid-headed  pins,  exclusively  made 
D.  F.  Tayler  and  Company,  London,  on  a  new  and  improv 
principle,  and  unlike  those  of  any  other  manufacturer,  in  co««i.  -q. 
sequence  of  the  whole  pin  being  formed  of  one  piece  of  wi^^re 
whereby  the  head  is  rendered  immoveable,  and  its  slipping      ^^ff 
impossible ;  also  D.  F.  Tayler  and  Company's  unequalled  drill^^j. 
eyed  needles."     And  that  the  plaintiffs  made  up  their  pins      to 
be  sold  wholesale  by  enclosing  twelve  of  such  sheets  in  one 
wrapper,  on  which  was  a  label  printed  in  green  ink,  with  ^iJie 
royal   arms,  and   containing   the   words,   "By  her  Majea-fcy^ 
patent :  solid-headed  pins,  exclusively  manufactured  by  D*   F. 
Tayler  and  Company,  under  appointment  from  Queen  Vlctori^ 
and  all  the  royal  family.     D.  F.  Tayler  and  Company's  soLV- 
headed  pins :    London."     That  the  defendants  made  up  tlieir 
pins  in  paper  of  the  same  colour,  and  with  labels  printed  in  the 
same  coloured  ink,  and  with  the  same  ornamented  border,  and 
the  same  words,  except  that  on  the  label  outside  were  intro- 
duced, in  a  separate  place  within  the  border,  the  words,  ''J. 
Yick,  from  the  late,"  and  that  the  label  inside  was  exactly  the 
same,  except  that  two  of  the  lines  were  transposed,  and  the 
words  "  exclusively,"  "  by  D.  F.  Tayler  and  Company,  Lon- 
don," were  omitted,  as  well  as  the  words,  "  also  D,  F.  Tayltf 
and  Company's  unequalled  drilled-eyed  needles ; "  and  that  the 
labels  outside  the  wrappers  were  exactly  the  same,  except  that 
the  words,  **  J.  Vick,  from  the  late,"  were  introduced.    Tl^ 
defendants  in  their  aflSdavits  stated  that  it  was  the  habit  in  the 
trade  to  make  up  pins  on  pink  paper ;  that  the  plaintiffi  had  no 
title  to  the  labels  in  question ;  that  the  assignees  of  Shuttleworth 
had  no  power  to  assign  the  right  to  use  the  name  of  D.  F* 
Tayler ;  that  the  defendants  did  not  use  the  labels  to  mislead 
the  public,  and  that  they  introduced  words  sufficient  to  ma^^ 
the  difference,  and  for  the  purpose  of  so  marking  it ;  and  tba^ 
the  plaintiffs  were  guilty  of  a  misrepresentation,  inasmuch  ^ 
their  pins  were  not  manufactured  according  to  D.  F.  Tajl^^ 
patent. 
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U  and  Mr.  Archibald  Smith  contended  that  these  facts 
ought  the  case  within  the  decided  cases  of  using  the 
kfl,  which  other  parties  had  obtained  a  right  to  use, 
died  Sykes  v.  Si/kes.  (a) 

turn  and  Mr.  Hardy  for  the  defendants.  These  are  not 
rade  marks.  The  question  is,  whether  one  person  has 
t  take  an  elaborate  description  of  an  article  which  all 
i  have  a  right  to  make  and  sell,  and  prevent  another 
I  that  description.  The  patent  had  expired,  and  every 
i  right  to  make  use  of  the  invention,  and  to  tell  the 
t  his  goods  were  manufactured  according  to  the  patent, 
tiffs  never  had  a  right  to  carry  on  business  as  D.  F. 
Co.  [The  Vice'  Chancellor.  The  question  is  whether 
a  right  to  make  labels  so  nearly  resembling  the  plain- 
ese  are.]  The  question  rather  is,  whether  the  plain- 
any  exclusive  right  at  all.  When  the  patent  expired, 
id  a  right  to  use  these  labels,  which  bad  become  the 
e  designation  of  the  patent  article.  No  one  had  a  right 
F.  Taylor's  name  if  he  interfered  to  prevent  it ;  but 
ants  had  as  much  right  as  the  plaintiffs.  In  Motley  v. 
(b)  Lord  Cottenham  said  a  mark  might  become  appro- 
a  particular  locality  so  as  to  give  the  occupiers  of 

works  a  right  to  use  it.  So  a  mark  may  become 
with  particular  articles,  so  that  all  who  have  a  right 
he  articles  may  have  a  right  to  use  the  mark.     They 

Pidding   v.   How  (c),  Perry  v.  Truefit  (rf),    Craw^ 
Tiomson  (e),  which  was  relied  on  by  Vice-ChanceUor 
1  Badgers  v.  Nowill  (/ ),  and  Burgess  v.  Burgess  (g) 
Lords  Justices. 


1853. 

' — . — ' 

Edblbteit 
«. 

ViCK. 

Argument 


[CE-  Chancellor,  without  hearing  the  reply,  said : 
st  be  an  injunction,  but  not  to  the  extent  asked  for 
lyer  of  the  bill.  That  goes  too  far,  in  seeking  to 
e  use  of  any  labels  having  impressed  thereon  any  in- 
consisting  of  any  combinntiou  of'  words  intended  or 
to  designate  the  firm  of  D.  F.  Tayler  &  Co. ;  if  the 
»h  to  insist  on  that,  I  must  hear  them  upon  it.  But 
the  question  of  imitation,  I  think  the  case  is  as  ana- 
5an  be  to  that  of  Croft  v.  Day  (/i) ;  and  I  might  give 
n  upon  that  part  of  the  case  in  the  very  words  there 


B.  &  C.  541. 
Myl.  &  Cr.  1. 
Sim.  477. 
Beav.  66. 


(e)  4  M.  &  6.  857. 
m  6  Hare,  331. 
(g)  17  Jur.  292. 
(A)  7  Beav.  84. 
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used  by  Lord  Langdale.  [His  Honour  here  referred  to  the  judg- 
ment in  that  case,  and  then  compared  the  labels  of  the  plain- 
tiffs with  those  of  the  defendants,  and  after  having  remarked  on 
the  great  similarity  to  each  other,  continued.]    Now,  that  being 
so,  I  quite  agree  with  what  was  observed  by  both  the  learned 
counsel  (who  have  certainly  done  the  most  they  could  for  the 
defendants),  that  there  must  be  an  intention  to  deceive  the 
public.     That  was  established  by  Sykes  v.  Sykes  (a),  and  seve- 
ral other  cases ;  and  it  is  said,  the  defendants  have  in  this  case 
entirely  denied  any  such  intention.     [His  Honour  referred  to 
the  affidavits,  and  continued.]     I  must  say,  looking  to  the  care 
with  which  the  affidavits  in  this  case  have  all  been  framed, 
a  denial  of  that  description  is  by  no  means  satisfactory  ;  but  I 
do  not  know  that  the  Court  has  been  in  the  habit,  in  these  cases, 
of  looking  entirely  to,  or  contenting  itself  with,  a  defendant's 
statement 'as  to  his  purpose.     No  one  can  look  into  the  de- 
fendant's mind.     It  is  impossible  to  examine  what  is  his  object^ 
except  by  his  actions.     He  does,  in  fact,  here  produce  labela 
which,  not  only  as  regards  the  wrappers,  but  also  as  regards  the 
sheets,  both  on  the  outside  and  the  inside,  have  such  a  degree  of 
similarity  that  I  think  any  court  and  jury  would  be  bound  to 
presume  that  it  is  not  a  fortuitous  concurrence  of  events,  but 
that  there  must  have  been  a  design  in  doing  what  was  done, 
and  that  the  design  only,  therefore,  could  be  that  the  one  set  of 
labels  might  be  like  or  so  like  the  other  as  to  enable  the  artide 
to  pass  in  the  eyes  of  other  persons  who  might  see  the  labels, 
as   the  particular  manufactures  of  the   plaintiff.     If  you  find 
three  different  classes  of  things  all  so  alike,  as  in  the  present 
case,  I  am  bound  to  infer  that  it  is  not  fortuitous,  but  that  that 
was  intended  to  be  done,  which  was  the  necessary  result  of  what 
was  done. 

There  is  another  point  to  be  considered  in  this  argument  It 
is  said,  first,  that  there  cannot  be  a  property  in  the  name  of 
"  Tayler's  patent  pins."  In  that  I  entirely  concur;  and  pro- 
vided it  be  used  by  the  defendant  in  such  a  manner  as  to  be 
merely  descriptive  of  the  article,  and  is  not  used,  in  combination 
with  other  circumstances,  to  pass  off  the  defendant's  pins  as  if 
they  were  the  plaintiff's,  the  Court  would  not  interfere  by 
injunction ;  but  I  could  not  agree  with  the  counsel  for  the  de- 
fendants, that  the  moment  the  patent  expired,  all  interest  in 
the  particular  label  became  public.  Undoubtedly  the  pubEc 
may  use  the  name  of  the  patentee  as  a  designation  of  the  arti- 
cle ;  but  if  the  patentee  uses  a  particular  label,  which  becomes 


(a)  3  B.  &  C.  541. 
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rn  in  the  trade,  the  whole  public  do  not  become  en- 
use  that  label  upon  the  patent  expiring.  The  public 
t  confidence  in  the  party  who  obtained  the  patent,  as 
dve  manufacturer ;  they  may  assume  him  to  have  ac- 
greater  skill  than  others  in  the  manufacture  of  that 
:  article,  and  may  know  the  label  as  indicating  that  the' 
me  from  him.  All  know  of  what  value  a  goodwill 
ascription  is.  Then  it  was  urged  that  the  plaintifis  had 
» title  to  use  this  label ;  but  it  does  not  seem  to  me  to 
ary  that  a  person  should  have  a  title  to  a  label  other- 
i  by  his  having  used  it  continuously  for  a  certain  time, 
irpose  of  enabling  him  to  prevent  others  from  using  it, 

it,  and  making  profit  by  the  use  of  the  reputation 
It  label  has  acquired  in  the  market.  Then  it  was  said, 
the  parties  have  for  eleven  years  used  the  label,  yet, 

as  it  is  one  of  a  peculiar  character,  describing  the 
\  **  patent  pins,"  when  they  are  not  actually  so,  the 
11  not  interfere.     This  rather  bears  upon  the  question 
I  have  no  hesitation  in  saying  that  I  should  not  be 
o  interfere  for  the  purpose  of  protecting  the  plaintifi*,  if 
be  shown  me  that  he  had  not  come  into  Court  with 
ids.     That  is  a  totally  different  part  of  the  case.     It  is 
inctly  averred  and  sworn  that  when  Tayler  left  off 
he  made  it  over  to    his  partner,   Shuttleworth,  and 
in  the  price  the  right  to  use  the  partnership  name, 
orth  then   carried  on   the    business  until  his   bank- 
Eifter  which   his  assignees  continued  it;  and  then  an 
it  is  entered  into,  by  which  they  make  over  to  the 
the  privilege  of  carrying  on  the  trade,  and  using  a 
f  engraved  plates  and  drawings  relating  thereto,  in  the 
uid  control  of  the  assignees.     Now  I  apprehend,  that 
lese  circumstances,  having  for  eleven  years  exercised 
t,  they  have  established  their  title  to  that  particular 
vrapper,  and  to  the  particular  form  of  engraving  upon 
',,  and  upon  the  interior  of  the  sheet.     It  seems  to  me 
idant  is  not  entitled  to  copy  that  form  of  wrapper,  nor 
of  the  sheet.     It  is  not  public  property  in  any  sense, 
iting  the  name  and  vending  the  goods  in  a  particular 
which  the  plaintiff  acquired  property ;  and  the  defend- 
not  entitled  to  imitate  it,  so  as  to  enable  him  to  pass  off 
3  as  if  they  were  the  goods  of  the  other.     But  it  is  said 
is  a  fraudulent  representation  on  the  part  of  the  plain- 
that  he  ought  not  to  be  protected,  as  he  described  the 
a  question   as  a  patent  article,  when  the  patent  had 
and  as  having  been  manufactured  exclusively  by  Tay- 
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ler  and  Company^  whereas  they  might  have  been  manufactured 
by  the  whole  trade,  and  when  in  truth  they  were  not  manufac- 
tured at  all  by  Tayler,  he  having  ceased  to  carry  on  business* 
Now  I  apprehend,  taking  the  last  point  first,  that  when  a  busi- 
ness is  established  imder  the  name  of  Tayler  and  Company, 
and  becomes  a  profitable  business,  any  person  may  acquire  bojid 
Jide  the  right  to  continue  the  use  of  the  name  of  the  firm.     I 
am  most  particularly  anxious  to  have  it  understood  that  I  con- 
sider it  absolutely  necessary  for  all  persons  who  apply  for  in- 
junctions to  show  that  they  are  not  themselves  guilty  of  dis- 
honesty or  fraud,  by  making  mis-statements,  calculated  to  injure 
any  portion  of  the  public ;  and  if  there  had  been  a  representa- 
tion that  the  article  was  a  patent  article  when  no  patent  had  been 
obtained,  or  if  this  party  had  simply  done  what  the  defendant 
says  he  has  done,  if,  the  patent  having  expired,  he  had  taken 
up  the  name  of  ^'  Tayler  and  Company,"  and  had  represented 
his  articles  as  manufactured  exclusively  by  '^  Tayler  and  Com- 
pany,'* he  having  no  pretence  for  thati  it  is  not  necessary  io 
say  what  I  should  have  done :  my  strong  inclination  is  that  I 
should  not  have  assisted  him.    But  such  a  case  would  be  entirely 
different  from  the  present ;  for  here  there  had  existed  a  patent, 
and  the  labels  and  plates  used  during  the  continuance  of  th^ 
patent  are  in  existence,  and  used  by  the  persons  now  carryings 
on  the  trade ;  and  the  case  really  stands  thus,  that  a  party  in 
possession  of  a  patent  sells  his  pins  under  a  particular  label, 
upon  which  everything  is  correctly  described  as  it  existed  at 
that  time ;  the  article  so  sold  becomes  known  by  the  wrapper, 
which,  therefore,  becomes  valuable.     The  patent  has  expired; 
but  it  would  be  going  too  far  to  say  that,  because  a  diange  has 
occurred  which  would  render  some  alteration  in  the  description 
of  the  article  proper,  therefore,  the  continued  user    of  these 
labels  with  the  word  '^patent''  upon  them  was  a  fraud  which 
would  disentitle  the  party  to  the  ^d  and  protection  of  this 
Court.     In  this  respect  I  think  the  title  is  an  important  ingre- 
dient.    The  label  has  been  used  eleven  years,  and  this  would 
be  quite  sufficient  to  show  the  hon&  fide  user,  although  it  may 
not  be  possible  to  show  that  there  does  now  exist  a  patent  This 
appears  to  me  to  displace  the  objection  to  the  right  to  relief 
on  the  ground  of  misrepresentation.     On  the  other  hand,  I  can- 
not but  think  that  the  descriptions  used  on  the  wrappers  of  the 
defendants  are  calculated  to  mislead  purchasers ;  and  if  that  be 
so,  I  cannot  suppose  it  is  a  mere  fortuitous  arrangement  io 
respect  to  all  the  three  labels,  and  not  an  intention  to  do  that 
which  is  the  necessary  consequence  of  having  those  wragpeis 
and  labels  in  the  forms  in  which  they  are.     I  am  told  I  ahaU 
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injure  the  business  of  the  defendants  by  granting  tliis  injunction; 

but  if  their  case  be  a  correct  one,  I  shall  not  injure  them  at  all. 

Thej  can  sell  these  packets  of  pins  if  they  do  not  imitate  the 

plaintifb'  labels.     And  if  they  say  that  they  are  injured  by  not 

selling  them  as  the  plaintiffs',  they  admit  the  whole  case.     If 

their  articles  are  good,  they  can  sell  them  as  before,  under  a 

different  description.     The  case  of  Burgess  v.  Burgess  {a)  here 

applies.    There  Vice-Chancellor  Kindersley  made  the  defendant 

alter  his  labels  so  as  to  prevent  him  from  misleading  the  public' 

It  is  not  for  the  Court  to  prescribe  in  what  form  the  defendants 

are  to  sell  their  goods,  but  if  they  wish  to  avoid  imitation  they 

can  easily  do  so.     They  may  have  labels  of  so  totally  different 

a  character,  and  in  every  way  so  new,  that  there  can  be  no 

appearance  of  an  attempt  to  imitate  the  plaintiffs'.     Any  com- 

hioation  of  words  which  would  distinguish  the  one  label  from 

the  other  would  be  sufficient. 

Solicitors,  Church  Sf  Son  ;  and  Reece  ^  Blyth. 

(a)  Ubi  supra. 
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EDWARDS  AND  ANOTHER  v.  CHAMPION,  (b) 

George  YEO,  by  his  win,  dated  nth  January,  1815, 

gave  as  follows :  —  "I  give,  devise,  and  bequeath  all  that  both 

states,  late  Deans  and  Acridges,  in  Bleadon  aforesaid,  unto 

^y  beloved  wife,  Mary  Yeo,  as  long  as  she  shall  remain  a 

Widow ;  and  if  my  wife  should  happen  to  marry,  then  I  give, 

<}evi8e,  and  bequeath  the  aforesaid  premises  unto  my  daughters,  A.  (a  copyhold 

Jane  Yeo  and  Sarah  Yeo,  and  their  heirs ;  and  for  want  of  ^,^d  her°hus- 

Such  issue,  then  to  Nancy  Bailey  (meaning  the  before-named  bandsurren- 

dered  their 

Ann  Bailey)  and  her  heirs  for  ever,  and  my  wife  to  keep  the  estate  and  in- 

Same  full  stated ;  and  in  case  my  wife  should  happen  to  marry,  ^^'^^^v  "J^JT^ 

and  lost  the  estates  to  my  daughters,  then  they  shall  pay  her  to  the  intent 

aoi  a-year,  at  half-yearly  payments,  during  her  life."     After  ^gVt'reSt 

giving  various  pecuniary  bequests  and  other  dispositions  of  his  the  same  to 

such  person  or 
(6)  Reported  by  W.  H.  Bennct,  Esq.  persons  as  the 

huafnind  should 
Vj  will  appoint  A.  had  been  one  of  two  joint  tenants  for  life  in  remainder,  expectant  upon  the 
^fteterminatioo  of  a  previous  life  estate  (S.),  with  several  inheritances  in  tail,  with  cross  remainders 
intwL 

The  coQcnrrence  of  the  tenant  for  life  (S.)  had  not  been  obtained  to  snch  surrender  hy  A.  and 
ller  hosband.     A.  died  in  the  lifetime  of  her  husband. 

The  husband  afterwards  died,  having  appointed  the  share  in  the  lands  so  surrendered  by  his 
irife  and  himself  to  bis  executors, — Held^  that  the  quasi  estate  tail  of  A.  was  not  barred,  aod  that 
(as  Um  circumstances  occurred  before  the  passing  of  the  Fines  and  Recoveries  Act,  3  &  4  Will  4. 
e.  74.  ^he  concurrence  of  S.,  the  tenant  for  life,  was  necessary  to  bar  the  estate  tail  in  remainder. 
HM  also,  that  the  surrender  to  the  use  of  the  will  of  the  husband  did  not  operate  as  a  severance 
of  the  jmnt  tenancy. 
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property,  the  testator  proceeded :  —  "  All  the  rest,  residue,  a 

Edwards      remainder  of  my  household  goods,  estates,  chattels,  moneys,  a 

AND  Ahothbb  securities  for  moneys,  I  give,  devise,  and  bequeath  unto  Sai 

Champion.     Yeo  and  Jane  Yeo,  their  heirs,  executors,  administrators,  a 

Statement      assigns;'*  and  he  also  appointed  them  executors  of  his  at 

will 

Previously  to  the  date  of  this  will  (in  1797),  the  esti 
called  Acridges,  which  had  been  holden  for  lives  of  the  man 
of  Bleadon,  with  Priddie,  in  the  county  of  Somerset,  was,  • 
the  nomination  of  George  Yeo,  the  then  proprietor,  granted 
reversion  to  Ann  Bailey  (then  Ann  Yeo)  for  the  term  of  h 
life,  immediately  after  the  death,  surrender,  or  forfeiture  of  t 
said  George  Yeo,  George  Yeo,  his  son,  and  Mary  Yeo,  1 
daughter. 

The  grant  to  Ann  Bailey  was  made  to  her  as  a  trustee  f 
George  Yeo, 

George  Yeo,  the  son,  and  Mary  Yeo,  the  daughter,  died,  an 
a  fresh  grant  of  the  premises  in  reversion  was  thereupon  mac 
in  May,  1807,  on  the  nomination  of  George  Yeo;  the  nomine 
in  reversion  in  trust  being  his  daughter,  Sarah  Yeo,  and  tli 
previous  nominees  for  lives  being  the  said  George  Yeo,  the  sai 
Ann  Bailey,  and  Maria  Thomas.  George  Yeo  at  the  same  tine 
surrendered  all  his  interest  in  the  premises,  to  the  intent  tha 
the  lord  might  thereafter  re-grant  the  same  to  such  person  < 
persons,  and  for  such  life  or  lives,  as  the  surrenderor  shou] 
by  will  give,  devise,  direct,  limit,  or  appoint. 

George  Yeo,  the  testator,  died  in  1818,  without  revoking  k: 
will  before-mentioned,  and  which  was  proved  by  the  executrixes 
He  left  his  widow,  Mary  Yeo,  and  also  Ann  Bailey,  and  \l 
daughters,  Sarah  Yeo  and  Jane  Yeo,  surviving  him. 

After  the  testator's  death  (in  1818),  Mary  Yeo  the  wide 
was  admitted  tenant  in  dower,  or  free  bench  of  the  estate  < 
Acridges  (but  not  under  the  devise),  for  her  widowhood,  u 
cording  to  the  custom  of  the  manor.  She  entered  into  poi 
session  of  the  property,  and,  not  marrying  again,  received  tfa 
rents  and  profits  down  to  the  time  of  her  death,  which  too 
place  in  1844. 

Sarah  Yeo  married  George  Edwards,  and,  in  1820,  the  estai 
of  Acridges  was  granted  to  George  Edwards  and  Jane  Yeo,  t 
their  nomination,  in  trust  for  their  own  sole  use  and  benefit,  fc 
the  term  of  their  natural  lives,  and  the  life  of  the  longest  live 
of  them  successively,  at  the  will  of  the  lord,  immediately  aftc 
the  death,  surrender,  or  forfeiture  of  Ann  Bailey  and 
Edwards ;  and  thereupon  Ann  Bailey  was  admitted  tenant 
trust  for  George  Edwards  and  Jane  Yeo. 
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Jane  Yeo  afterwards  married  William  Champion.     In  1831      ,  ^^^^'  , 
ehe  and  her  hasband   surrendered  their  estate  and  interest      Edwards 
in  Acridges,  to  the  intent  that  the  lords  of  the  manor  might  ^^^  Another 
ti  any  time  thereafter  regrant   the  same  to  such   person  or     Champion. 
persons^  for  the  same  or  such  further  or  other  life  or  lives,  as      Statement 
William  Champion,  in  and  by  his  last  will  and  testament  in 
writing,  already  made  and  duly  executed,  or  which  he  might  at 
any  time  thereafter  make  and  duly  execute,  should  give,  devise, 
direct,  limit,  or  appoint  the  same. 

Jane  Champion  died  and  left  Sarah  Edwards,  her  sister, 
surviving  her. 

In  1844,  after  the  death  of  the  widow,  an  action  of  eject- 
ment was  brought  for  one  moiety  of  Acridges,  on  the  joint 
demise  of  William  Champion  and  Ann  Bailey. 

The  bill  filed   by  George   Edwards,  and    Sarah   his  wife, 
agsiinst  William  Champion  and  Ann  Bailey,  after  suggesting  a 
breach  of  trust  on  the  part  of  Ann  Bailey,  in  allowing  her 
aame  to  be  used  in  the  action  of  ejectment,  prayed  that  it 
night  be  declared  that  the  devise  to  Sarah  Edwards  and  Jane 
Champion,  of  Acridges,  was  a  devise  to  them  as  joint  tenants ; 
and  that  by  the  death  of  Jane  Champion,  the  entire  equitable 
estate  in  remainder,  after  the  death  of  Mary  Yeo,  the  widow, 
vested  in  the  plaintiffs,  in  right  of  Sai'ah  Edwards ;  that  Ann 
Bailey  might  be  decreed  to  assign  the  property  to  the  plaintiffs; 
and  for  an  injunction,  &c. 

William  Champion,  by  his  answer,  submitted,  that  by  the 
surrender  of  1831,  the  joint  tenancy  created  by  the  will  of  the 
testator  was  severed,  and  consequently  that  upon  the  death  of 
the  widow,  the  entirety  of  the  estate  of  Acridges  did  not  vest 
Ui  the  plaintiffs,  but  that  one  moiety  devolved  to  the  defendant, 
l>y  reason  of  his  marriage  with  Jane  Yeo.  Upon  the  death  of 
William  Champion,  a  bill  of  revivor  and  supplement  was  filed 
[  ^gsuast  his  executors,  to  whom  he  had  devised  all  his  copyhold 
^^tates  upon  certain  trusts. 

These  causes  came  on  for  a  hearing  before  the  Yice-Chan- 

^Uor  Knight  Bruce,  in  the  months  of  January  and  February, 

I847  (a),  and   his   Honour  held  that,  assuming  there  was  a 

joim   tenancy,   there   had   been   an   effectual   severance,   and 

'^^^e  a  declaration,  (without  prejudice  to  any  question  as  to 

^^  construction  of  the  will  of  George  Yeo,  or  as  to  the  legal 

^\  Equitable  effect  of  the  surrender  made  by  Champion  and 

^^^   in  the  year  1831);   that  the  plaintiffs  in  right  of  Mrs. 

^^Wards  were  entitled   to  the  estate  called  Acridges,  and  to 

(a)  1  De  G.  &  Sm.  75. 
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Champion. 
Statemefti* 


Argument 


the  entirety  of  the  rents  and  profits,  from  the  time  of  Mary 
Yeo's  death  to  the  death  of  William  Champion,  with  certain 
special  directions  for  working  out  the  decree. 

The  plaintiffs  presented  an  appeal  against  his  Honour's  deci- 
sion to  Lord  Cottenham  L.  C,  who  had  directed  a  case  for 
the  opinion  of  a  Court  of  Law ;  but  it  had  not  been  argued 
at  law,  in  consequence  of  some  defect  in  the  statement  of  the 
case.  The  recent  Act,  15  &  16  Yict  c.  86.,  having  subsequently 
passed  by  which  a  Court  of  Equity  is  precluded  from  sending 
a  case  to  be  argued  at  law;  the  present  Lord  Chancellor 
{Cranioorth)  considered  that  the  plaintiff  had  a  right  to  a  re- 
hearing of  the  case  before  him  (as  an  appeal  from  the  Court 
below),  and  requected  two  judges  of  the  Common  Law  Courts, 
Mr.  Baron  Parke  and  Mr.  Justice  Cresswell,  to  assist  fiim  at 
such  re-hearing. 

This  re-hearing  took  place  on  the  25th  of  June,  1853,  before 
the  Lord  Chancellor  and  the  two  Common  Law  Judges  befo 
named. 

Mr.  Lee  Q.  C.  and  Mr.  JV.  D.  Lewis  for  the  plaintiife,  co 
tended  that  the  property  in  question  was  strictly  real  estat 
and  as  such  descendible  as  a  freehold  interest*  (a)  That  tk 
daughters  of  Yeo  took  as  joint  tenants  for  lives  under  the 
duary  devise,  with  several  estates  in  tail,  with  cross  remainde^xv 
between  them  in  tail,  and  the  reason  of  this  was  explicitly  l&id 
down  by  Littleton,  (i) 

The  remainders  were  absolutely  vested.  Luxfordv.  Cheehe.(je) 
The  surrender  by  Jane  Champion  could  not  operate  as  a  eeTer- 
ance  of  the  joint  tenancy,  for  it  was  without  the  concurreaoe 
of  the  tenant  for  life ;  and  if  so,  Sarah  Edwards,  on  the  deatb 
of  her  sister  Jane,  and  of  the  tenant  for  life,  became  entitled  to 
the  entirety  of  the  property  in  question  by  survivorship.  Tb€ 
case  of  Wartneys  v.  Chappel  (rf),  although  it  did  not  relate  to 
copyholds,  but  to  leaseholds  for  lives,  is  a  case  precisely  i^ 
point.  Allen  v.  Allen  {e),  before  Lord  SL  Leonards,  was  to  tb« 
same  effect.  An  estate  in  land  limited  to  a  man  and  his  ex^ 
cutors,  is  a  freehold  interest     On  this  point  they  also  cited 


(a)  2  Black.  Com.  16.:  "Things 
real  are  such  as  are  permanent, 
fixed,  and  immoveable,  which  can- 
not be  carried  out  of  their  place,  as 
lands  and  tenements,**  &c. 

(b)  Litt.  sect.  283. :  "  For  if  a 
man  will  let  land  to  another  by 
deed,  or  without  deed,  not  making 
mention  what  estate  he  shall  have, 
and  of  this  make  liverie  of  seisin,  in 
this  case  the  lessee  hath  an  estate 
for  terme  of  his  life  ;  and  so,  in- 


asmuch as  the  lands  were  given  ^^ 
them,  they  have  a  joint  estate  i^ 
term  of  their  lives.  And  the  reasf* 
why  they  shall  have  several  inher*^' 
ances  is  this,  inasmuch  as  they  e^^ 
not  by  any  possibility  have  an  l»«i'' 
between  them  engendered,  as  a  eo** 
and  woman  may  have,*"  &c. 

(c)  3  Lev.  125.;    Fcame,  Cont- 
Rem.  239. 

(d)  3  Bro.  Par.  Ca.  50.  . 

(e)  2  Dru.  &  War.  307. 831,  332. 


THE  EQUriY  REPORTS.  428 

and  relied  upon  Slade  v.  Patteson  (a),  Zouch  v.  Farse  (ft),  Old-      ,  ^^^^'  , 
ham  y.  Pickering  (c),  Ripley  v.   Waterworth,  {d)     They  further      Edwards 
contended  that  the  surrender  was  not  a  severance  of  the  joint  ^^"*  Anothbb 
tenancy.     This  was  a  surrender,  not  to  the  use  of  the  tenant's     Champion. 
oim  will,  but  that  of  a  stranger,  not  in  any  way  connected  with      Ar^wMnt 
the  feudal  or  seignorial  rights  of  the  lord  of  the  manor ;  that 
It  could  not  operate,  therefore,  to  the  prejudice  of  the  rights  of 
any  third  party,  Butler  and  Baker*8  Case,  {e) ;  that  the  lord 
was  not  bound  to  accept  such  a  surrender ;  and  here  there  was 
no  pretence  for  saying  that  he  had  acquiesced  in  it.     So  in  the 
case  of  a  surrender  to  such  uses  as  a  vendor  might  direct,  this 
was  not  obligatory  on  the  lord.    Flack  y.  Masters  and  Fellows 
of  Downing  College,  (/) 

Mr.  Malins  Q.  C.  and  Mr.  H.  Prendergast  in  support  of  the 
judgment  below. 

The  widow  was,  according  to  the  custom  of  this  manor,  en- 
titled to  her  freebench  in  the  entirety  of  her  husband's  estates, 
wliich  was  the  paramount  title ;  and  the  daughters  took  under  a 
lifferent  title,  not  under  the  same  instrument  as  their  mother, 
itnd  therefore,  the  strict  rule  as  to  feudal  law  was  not  applicable. 
Rowe  y.  Power,  (g)      The  estate  which  they  took  was  in  effect  a 
joint  tenancy,  wi  th  separate  remainders  in  tail.  That  the  surrender 
operated  as  a  complete  severance  of  such  joint  tenancy.  Vaughan 
V.  Atkins  (A)     In  the  sec.  of  Littleton  relied  upon  by  the  other 
side  (sec.  283.),  he  was  referring  to  gifts  given  by  deed,  and  not 
to  dispositions  under  a  will.  In  deeds,  the  construction  was  to  be 
taken  against  the  grantor ;  in  wills,  it  is  to  be  in  favour  of  the 
heir-at-law.     The  surrender  was  a  complete  severance  of  the 
joint  tenancy,  and  operated  from  the  date  of  such  surrender  ^ 
*nd  the  case  of  Flack  y.  Downing  College  (i)  was  clearly  dis- 
tinguishable, and  did  not  controvert  the  doctrine  upon   this 
point  laid  down  in  the  prior  cases  ofBoddington  v.  Abernethy  (A), 
The  King  y.   lArrd  of  the  Manor  of  Oundle(J)y    and  Glasse 
V.    Richardson,  (iw)     A  joint  tenant  might  clearly   surrender 
to  the  use  of  his  own  will,  and  such  surrender  would  be  a 
Complete  severance  (n) ;  and  a  dormant  surrender  had  a  like 
^ect    Gale  y.  G^le.  (o) 

Mr.  Lee  in  reply.     The  sec.  from  Litt.  283.  is  equally  appli- 
^ble  to  limitations  created  by  will  as  to  those  by  deed.  Cook  v. 

(a)  14  L.  J.  Rep.  51.  (h)  5  Burr.  2764. 

(6)  7  Eaat.  1 86.  (t)    W'  ««P^a- 

(c)  2  Salk.  464.  (A)  5  B.  &  C.  776. 

{d)  7  Ves.  425.  (0    1  Ad.  &  Ell.  283. 

(e)  3  Rep.  25.  (m)  9  Hare,  698. 

(/)  1  Com.  L.  Rep.  692.  (n)  Coke  Litt.  596. 

(g)  2  New  liep.  1.  (o)  2  Cox,  136. 
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,  ^^^^'  .      Cook  (a),  before  Lord  Keeper  North.     He  did  not  question  th 

Edwards      cases  of  Boddington  v.  Abemethy  and  the  other  cases  {b\  but  ii 

AND  Another  ^hem  the  lord  had  accepted  or  acquiesced  in  the  surrendei 

Champion,     which  was  not  the  case  here ;  and  he  was  not  bound  to  do  so 

^rgvmenu      and  even  mGaU  v.  Gale{c\  where  the  Court  of  Exchequer  ha< 

held  that  a  dormant  surrender  operated'as  a  severance  of  a  join 

tenancy,   although  revocable  during  the  lifetime  of  the  snr 

renderor ;  yet  they  had  had  doubts  upon  the  subject. 

At  the  conclusion  of  the  arguments,  the  Common  Law  Judge 
required  time  to  consider  their  opinion  upon  the  legal  effect  o 
the  facts  in  the  case ;  and  on  the  9th  July,  1853,  Mb.  Basoi 
Pabke  delivered  their  joint  opinion,  and  said, — 

Opinion  of  The  question  arose  as  to  the  title  of  the  appellants  to  th< 

Pirke  and  Mr.  copy  hold  estate,  held  for  lives  of  the  manor  of  Bleadon-with 
Justice  Priddie,  in  the  county  of  Somerset,  which  had  been  granted  ii 

,  ,  1797  in  reversion  to  Ann  Bailey  as  a  trustee  for  her  father, 

George  Yeo.  In  1807  a  further  grant  for  lives  in  reversion  had 
been  made  to  George  Yeo,  the  son,  and  at  the  same  time  he 
surrendered  to  the  use  of  his  will.  His  Lordship,  after  stating 
the  will  and  the  other  facts  of  the  case,  said :  The  first  poini 
made  was  whether  the  descendible  copyholds  were  or  not  rea! 
estate,  and  analogous  to  descendible  freeholds.  It  had,  how- 
ever, been  conceded  that  they  were. 

The  second  point  was,  that  the  devise  to  the  daughters  an^ 
their  heirs,  and  if  they  died  without  issue,  then  to  Ajkz 
Bailey  and  her  heirs,  made  them  joint  tenants  for  life  in  re 
mainder,  expectant  on  the  death  of  the  widow,  with  severa. 
quasi  inheritances  in  tail,  and  cross  remainders  in  tail  accordiD^ 
to  sec.  283.  of  Littleton,  as  to  deeds,  and  the  case  of  Cook  v. 
Cook  as  to  wills.  And  this,  their  Lordiships  were  of  opinion, 
did  not  admit  of  doubt. 

The  third  point  was,  that  the  quasi  estate  tail  in  remainder 
of  Edwards  and  his  wife  was  not  barred  by  the  surrender  of 
Champion  and  wife,  for  want  of  the  concurrence  of  the  first 
tenant  for  life,  the  widow. 

Their  Lordships  were  of  opinion,  that  George  Edwanls'a 
quasi  estate  tail  had  not  been  barred. 

Upon  the  question  which  had  been  made,  whether,  if  11® 
daughters  had  been  simply  joint  tenants  of  the  copyholds,  the 
surrender  of  Mrs.  Champion  to  the  uses  of  the  will  of  Geoiige 
Champion,  whose  will  was  not  made  until  after  Mrs.  Omxdt 
pion's  death,  when  the  plaintiff  Edwards's  right  by  survivorship 
accrued,  operated  as  a  severance  of  such  joint  tenancy,  tbetf 

(a)  2  Vera.  535.  (h)  Ubi  supra.  (c)  Uln  supra* 
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Lordships  thoaght  that  a  question  open  to  considerable  doubt-  ,  ^^^'  , 

Tkey  thought  there  was  no  case  in  point ;  but  they  were  not  Edwards 

flfttisfied  that  the  mere  surrender  to  the  use  of  a  will  in  the  ^^  Another 

ordinary  mode,  no  such  will  having  been  made  during  the  con-  Champion. 

tmuanoe  of  the  joint  tenancy,  operated  to  produce  a  severance.  ArgumemL 
It  was,  however,  unnecessary  to  decide  this,  as  the  plaintiffs  had 
eacceeded  on  the  other  point. 


Thb  Lord  Chancellor,  after  observing  that  he  fully  con- 
curred in  the  opinion  with  which  he  had  been  furnished  by  the 
learned  Judges   who    had  assisted   him  in   the   argument  of 
the  case,  said,    The   question   which   he  had  to   decide  was 
one  purely  of  Law.     Had  the  old  practice  of  the  Court  pre- 
vailed, he  should  not  have  taken  upon  himself  to  have  decided 
it,  but  should  have  required  the  solemn  opinion  of  a  Court  of 
Common  Law  to  have  been  obtained  upon  the  question  raised. 
The  Legislature,  however,  had  now  deprived  the  Court  of  the 
privilege  of  sending  cases  to  that  tribunal ;  and  it  was  on  that 
Account  that  he  had  solicited  the  attendance  of  Mr.  Baron  Parke 
Md  Mr.  Justice  Cresswell,  at  the  hearing   of  the   arguments. 
After  the  opinion  which  had  been  expressed  by  Mr.  Baron 
-f^arke — the  joint  opinion  of  himself  and  of  Mr.  Justice  Cress^ 
*<^fl — it  would,  perhaps,  have  been  sufficient  for  him,  in  the 
diflchai^e  of  his  duty,  to  have  said  that  he  quite  concurred  in 
^lie  opinion  expressed  by  those  two  learned  Judges :  that  he 
teight  not,  however,  appear  to  have  wished  to  shift  any  re- 
sponsibility from  himself,  he  would  state  shortly  the  reasons 
'Which  had  guided  him  in  the  decision  to  which,  after  much 
attention,  he  had  come.     He  was  clearly  of  opinion,  that  the 
Estate  in  question  devised   to   the  two  daughters,  was  realty 
*iid  not   personalty.      The    question,    therefore,   was,    what 
estates  or  interests  the  daughters  took  in  it.     It  had  been  con- 
tended that  they  took  as  joint  tenants  for  life,  with  several 
idieritances  in  tail   and    cross-remainders   in    tail,  subject  to 
the  life   estate    of   the  widow.      He   (the  Lord   Chancellor) 
^  no  doubt  in  arriving  at  the  conclusion  that  they  did  so 
take.    It  was  dear  upon  the  authorities ;  Litt.  sec.  283.  points 
tothe  very  case.  It  had,  however,  been  said  that  Littleton  in  the 
•action  referred  to  meant  "  a  grant,"   and  not  "  a  devise ;"  but 
''^(the  Lord  Chancellor)  was  of  opinion  that  the  cases  referred 
^  in  Cook  V.  Cook  (a),  and  Fletcher's  Case  (6),  clearly  settled 
the  la^  upon  that  point ;  and  such  being  the  case,  the  question 
"*€a  arose,  what  were  the  rights  of  the  daughters  during  the 


JwiffmetU. 
July  IS. 


(a)  2  Vem.  545. 
^— VOL.  I. 


(6)  Ley'd  Rep.  47. 


F  F 
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life  teDancj  of  their  mother  ?  Formerlj  an  estate  of 
Edwasds  ance  in  remainder  coald  not  be  barred  without  sofferii: 
AMD  AiioTHBa  QQygjy .  and  the  same  principle  must  be  held  to  be  af 
Cbamfion.  hj  analogy  to  quasi  estates  of  inheritanoe»  after  the  de< 
Jwdj^memu  the  House  of  Lords  in  Wartneys  v.  ChappeU.  (a)  That  i 
not  to  be  explained  upon  any  other  principle*  The  sai 
ciple  was  followed  by  Sir  John  Leach  about  twenty  yen 
and  also  by  the  present  Lord  St  Leonards,  as  Lord  Ch 
of  Ireland,  in  the  case  of  Allen  v.  Allen.  (6)  It  was  argc 
this  doctrine  only  applied  where  the  tenancy  for  life 
estate  in  remainder  were  created  by  one  and  the  same 
menty  because  under  the  stat.  3  &  4  WilL  4.  a  74.  for  J 
ing  Fines  and  Recoveriesi  the  ocxisent  of  the  tenant  for 
thereby  required  in  such  cases.  The  present  ease,  h 
occurred  before  that  statute  came  into  operation; 
would  be  unsafe  to  apply  that  statute  to  a  case  so  ooe 
but  even  if  it  were  so,  he  was  of  opinion  that  the  estate 
daughters  were  a  continuance  of  the  mother's  estate ;  a 
she  would  be  the  protector  of  that  estate.  It  was  not,  h( 
necessary  to  decide  that  question,  as  he  was  of  opini 
must  so  decide,  that  the  concurrence  of  the  tenant  for 
requisite  to  bar  the  quasi  estate  of  inheritance  in  reo 
That  had  not  been  done,  and  therefore  the  surrender  to 
of  the  will  of  Champion,  a  stranger,  must  be  oonrider 
nullity.  Supposing,  however,  this  to  be  an  erroneous 
the  case,  he  should  feel  great  doubt  in  coming  to  the  ooi 
—  as  the  Vice-Chancellar  below  had  done  —  that  a  surre 
the  use  of  a  will  was  a  severance  of  the  joint  tenanc] 
simple,  where  such  will  did  not  come  into  operation  unt 
the  survivorship  has  accrued.  Lord  Coke  could  hardly 
to  have  been  of  opinion  that  the  surrender  to  a  will  ak 
rated  as  a  severance  of  a  joint  tenancy.  Agreeing,  how< 
he  (the  Lord  Chancellor)  did  with  the  Common  Law « 
on  the  first  point,  it  had  become  unnecessary  to  decide  tb 
question.  The  decree  would,  therefore,  contain  a  dedarati 
the  whole  estate  survived  to  Sarah  Edwards,  and  that  i 
absolutely  entitled  to  the  same  upon  the  death  of  the  ten 
life. 

Solicitors,  Loxley  §•  Fry  ;  A' Beckett  §•  Co, 

(a)  l/hiswprd.  (b)  Vh  sfqtrd. 
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1853. 

STONES  V.  EO WTON.  (a)  ' — « — ' 

m  ^  Rolls*  Court. 

InIS  was  a  special  case  under  Sir  George  Turner's  Act.  j^/^  s.  &  12. 

Bj  an  indenture  of  settlement^  dated  the  12th  April,  1847,  a  in  a  deed  con- 
measuaire  and  hereditaments,  situate  in  the  Isle  of  Wight,  were  ^^J^pe^ 

,      ®  ,  ...  estate  to  two 

fimited  to  the  use  of  J.  L.  Kichardson  for  life,  with  remainder  trostees,  power 
to  the  use  of  JeflTerson  and  Barrett  and  their  heirs,  upon  trust  Ji^^g^^i^n^ 
for  sale.     The  indenture  contained  a  power  to   appoint  new  or  continuing 
tniateesi  in  the  following  words :  —  "  And  it  is  hereby  declared,  trustees^^to 
that  if  the  said  trustees  hereby  appointed,  or  either  of  them,  or  appoint  a  new 

•        1  1        •      /•        •  trustee  or 

any  trastee  or  trustees  to  be  appointed  as  heremafter  is  men-  trustees.    The 

tioned,  shall  die,  or  be  desirous  of  being  discharged,  or  refuse,  or  *^?  trustees 

become  incapable  to  act,  then  and  so  often  the  said  J.  L.  Bich-  of  retiring  from 

ariaon  during  his  life,  and,  after  his  decease,  the  surviving  or'  the  execution 

continuing  trustees  or  trustee,  or  the  executors  or  administrators  appointed,  hy 

of  the  last  acting  trustee,  may  appoint  any  other  person  or  per-  ^^;^t^{;er 

wns  to  be  a  trustee  or  trustees  in  the  stead  of  the  trustee  or  in  their  place, 

tnwtees  so  dying,  or  desiring  to  be  discharged,  or  refusing  or  ^^  ^^^ 

becomiof;  incapable  to  act ;  and  upon  every  such  appointment  "continuing" 

iL        .«•  .  1    11    1  ;.         -Ill  could  not  be 

the  8aia  trust  premises  shall  be  so  transferred  that  the  same  read  "  retir- 
way  become  vested  in  the  new  trustee  or  trustees  jointly  with  i?^**  *°^  ^** 

t  ,   ,  .      .  >f  J  the  new 

the  surviving  or  continuing  trustee  or  trustees,  or  solely,  as  the  trustees  were 
caae  may  require  ;  and  every  such  new  trustee  shall,  either  be-  ^[q^"^  *^' 
fore  or  afler  the  said  trust  premises  shall  have  become  so  vested,     statement, 
ha?e  the  same  powers,  authorities,  and  discretion  as  if  he  had 
keen  hereby  originally  appointed  a  trustee." 

Jefferson  and  Barrett  accepted  the  trusts. 

In  1848  Richardson,  the  tenant  for  life,  died. 

In  1852  Jefferson  and  Barrett  were  desirous  of  being  dis- 
chaiged  from  the  trusts,  and  by  an  indenture,  dated  14th 
January,  1852,  indorsed  upon  the  settlement,  and  made  between 
themselves  of  the  one  part,  and  Stones  and  Durham,  the  plain- 
tifi,  of  the  other  part,  Jefferson  and  Barrett  appointed  the 
pluotiffs  trustees  in  their  stead,  and  conveyed  the  premises  to 
them  upon  the  trusts  of  the  settlement.  In  January,  1853, 
the  pliuntiffs  entered  into  a  contract  for  the  sale  of  the  pre- 
nnaes  to  the  defendant.  Objections  to  the  mode  in  which  the 
plainti%  had  been   appointed  trustees  having  been  taken  by 

^  purchaser,  a  special  case  was  agreed  upon,  and  the  question 

snhmitted  for  the  opinion  of  the  Court  was,  whether  the  plain- 

^  were  duly  appointed  trustees  by  the   indenture   of  the 

14th  January,  1852. 
Mr.  -8.  Palmer  and  Mr.  W.  Cooper  for  the  vendors.     It  was 

(a)  Reported  by  James  Willis,  Esq. 
r  p  2 
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clearly  the  Intention  of  the  settlor  to  provide  for  the  appoin 
ment  of  a  Buccessor  or  successors  in  the  event  of  either  one  • 
both  of  the  trustees  retiring.  Both,  in  fact,  retired  at  the  san 
time,  and  appointed  their  successors  bj  one  deed.  This  Cou 
considers  the  convenience  of  parties  in  such  cases,  and  tfa 
deed  being  within  the  spirit  of  the  power,  the  Court  will  no 
require  the  trustees  to  go  through  the  mere  form  of  executu 
two  deeds,  which  it  was  admitted  was  all  that  could  be  nece 
sary  for  the  strict  execution  of  the  power.  The  word  **  su 
viving,^  must  be  held  to  mean  surviving  the  tenant  for  life,  ai 
for  the  exercise  of  the  power  a  retiring  trustee  must  be  co 
sldered  a  continuing  trustee.  In  re  Hadlet/*$  Trust  (a),  MiU 
V.  Priddon  (i),  Cafe  v.  Bent,  (c) 

Mr.  Speed  for  the  defendant.  The  appointment  is  bai 
There  is  no  authority  for  a  retiring  trustee  to  exercise  tl 
power.  It  is  confined  to  the  '^  surviving  or  continuing 
trustee.  The  tenant  for  life  might  have  appointed  two  ne 
trustees,  but  that  power  did  not  extend  to  trustees  retina 
By  the  words  of  the  power,  the  premises  were  to  be  vest^ 
"  in  the  new  trustee  or  trustees,  jointly  with  the  surviving  < 
continuing  trustee  or  trustees."  This  vesting  in  a  new  troste 
jointly  with  surviving  or  continuing  trustees,  could  neve 
happen,  unless  the  power  contemplated  an  increase  in  tb 
number  of  trustees  as  in  the  cases  of  D*Almaine  v.  Anders(m{i^ 
and  Meinertzhagen  v.  Davis,  {e)  The  powers  in  the  cases  cited 
by  the  plaintifi*  contain  provisions  of  a  different  nature  to  the 
present,  and  are  inapplicable.  The  Court  has  always  held  thit 
these  powers  must  be  construed  strictly.  Townsend  v.  WiUon{f)t 
M^Adam  v.  Logan,  (jj)  In  the  present  case  the  exercise  of  the 
power  is  confined  to  the  surviving  or  continuing  trustee,  vA 
its  execution  by  the  two  retiring  trustees  is  therefore  b«i 
Sharp  v.  S/iarp  (A),  Lonsdale  v.  Beckett,  (t) 


The  Master  of  the  Rolls.  The  question  in  this  caee 
isj  whether  it  is  possible,  under  the  words  of  the  settlement,  fof 
two  trustees  to  appoint  two  new  trustees  by  one  and  the  same 
deed,  or,  in  other  words,  whether  the  retiring  trustees  can  ap" 
point  new  trustees  in  their  place.  There  is  no  question  bn^ 
that  these  powers  ought  to  be  construed  strictly,  but  strictlj 
only  in  the  sense  that  the  donee  can  only  do  that  which  th< 


(a)  5  De  G.  &  Sm.  67. 

(b)  1  De  G.  M.  &  G.  335.' 

(c)  5  Hare,  24. 

(d)  Referred    to    in    Lewin    on 

Tru0t9,  2na  edit.  p.  465. 


(e)  1  Coll.  835. 
(/)  1  B.  &  Al.  608. 
(g)  8  Bro.  C  C.  809. 

h)  2  B.  &  Al.  405. 

0  4DeG.  &Siil7S. 
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power  enables  him  to  do,  but  in  every  other  sense,  the  power 
should  be  construed  liberally,  and  according  to  the  intention  of 
the  donor.     It  has  been  argued  that  the  donor  has  given  power 
to  the  two  trustees  to  appoint  one  or  more  trustee  or  trustees  in 
the  place  of  each ;   and  in  support  of  this  view,  the  cases  of 
VAlmaine  v.   Anderson    and    Meinertzhagen    v.   Davis  have 
been  dted.     I  am  of  opinion  they  do  not  apply*     The  Court 
lliere  went  upon  the  clause  giving  power  to  each  trustee  to 
tppoint  two  in  his  place.     Such  an  intention  must  be  clearly 
expressed  on  the  face  of  the  instrument.     I  do  not  find  such 
intention  here.     It  has  been  correctly  said,  that  to  enable  the 
Court  to  decide  in  favour  of  the  validity  of  the  appointment, 
tlie  word  "continuing,"  must  be  read  "  retiring ; "  but  this  is, 
I  think,  doing  too  great  a  violence  to  the  language.    The  argu- 
ment that  the  words  "  surviving  or  continuing  trustees,"  meant 
nirviving  the   tenant  for  life,  is  displaced  by  the  subsequent 
provision  as  to  vesting  the  premises  in  the  new  trustee,  jointly 
with  the  surviving  trustee.     It  is  to  be  observed  that  in  all 
these  cases  there  is  a  tendency  to  indulge  in  speculations  of 
intention  and  in  nice  distinctions,  when,  in  fact,  the  difficulty 
ttisefl  simply  from  the  manner  in  which  conveyancers  fill  up  a 
common  form  where  such  speculations  and  distinctions  never 
entered  into  the  mind  of  the  settlor.     I  feel  great  dislike  to 
inch  speculations,  but  they  cannot  be  altogether  avoided.   I  am 
of  opnion  that  this  must  be  treated  as  an  ordinary  clause,  in 
which  the  continuing  trustee  is  to  appoint  a  new  trustee  in  the 
piaoe  of  one  retiring.     The  settlor  has  so  worded  the  power, 
ind  if  two  deeds  are  thereby  rendered  necessary,  it  cannot  be 
«T(Hded.     I  am  of  opinion  the  plaintiffs  were  not  duly  appointed 
tnistees  by  the  indenture  of  the  14th  January,  1852. 
Solicitors,  T.  Tayloe ;  M,  BusselL 
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IHIS  case  came  before  the  Court  on  a  petition  presented  by  «  7  /t 

wcplamtiffs  in  the  suit,  praying  that  the  Master's  report  might  wher^imdfir' 


(a)  Reported  by  R.  H.  Hurst,  Esq. 


Where,  under 
the  General 
Order,  of  16th 
July,  1851,  the 


^^^  luM  approved  of  a  purchaser,  and  a  contract  has  been  si^ed,  no  one  who  is  not  a  par^  to 
?^^it  has  a  right  to  be  heard  in  opposition  to  the  confirmation  of  the  report,  on  the  ground 
^  «^  is  willing  to  give  a  higher  price.  But  where  such  a  party  was  heud  by  consent,  the 
^^  although  it  refused  to  open  tiie  sale,  gave  him  his  costs  out  of  the  proceeds  of  the  estate. 
f^^^^  ^bat  the  Court  will  not  rescind  the  contract,  except  at  the  instance  of  some  party  to  the 
rj^'who  otjected  before  the  Master,  or  where  the  saie  has  taken  place  at  agrossly  inadequate 

^'■^crsl  principles  on  which  the  Court  acts  in  opening  biddings. 

r  r  3 


430 


THE  EQUITY  REPORTS. 


1853. 

' i ' 

MiLUCAN 
V. 

Vander- 

PI^NK. 

Statement 


be  confirmed,  and  that  George  Samuel  Jenkinson  mighl 
approved  of  as  purchaser  of  the  Whilton  estate  for  the  aui 
I59OOO/.,  or  that  it  might  be  referred  back  to  the  Mastc 
approve  a  proper  contract  to  be  entered  into  for  the  pure 
of  the  said  estate  hj  Mr.  Botficld  for  the  sum  of  IG^Oi 
according  to  a  proposal  mentioned  in  the  report. 

"The  facts  were  as  follows  :  —  Aholiah  Bradshaw  by  hb 

gave  legacies  amounting  to  12,5007.9  payable  six  months  1 

the  death  of  his  sister^  Elizabeth  Langton  Bradshaw,  and 

pointed  the  latter  his  residuary  legatee.     She  died,  leaving 

defendant,  Richard  Marriott  Freeman,  her  residuary  1^ 

A  claim  was  then  filed  by  the  plaintiff  on  behalf  of  himself 

all  the  other  legatees  under  the  will  of  Aholiah  Bradshaw,  v 

which  an  order  was  made  for  the  sale  of  the  Whilton  esl 

part  of  the  testator's  property,  with  the  Master^s  approbat 

The  said  Bichard  Marriott  Freeman  being  entitled  to  the  b< 

ficial  interest  in  the  estate,  subject  to  the  payment  of  the  h 

cies,  had  resided  upon  it ;  and,  prior  to  the  filing  of  the  df 

had  caused  it  to  be  put  up  for  auction ;  but  no  adequate  bidd 

was  then  made.     After  the  making  of  the  order  for  sale, 

offer  was  made  by  Captain  Jenkinson  to  purchase  the  estate 

15,000/^     The  proposal  was  carried  in  before  the  Master,  ^ 

thereupon  employed  a  surveyor  to  value  the  property,  and 

reported  that  15,000/.  was  the  full  value  of  it.     Prior  to 

time  overtures  had  been  made  on  behalf  of  Beriah  Botfield, 

owner  of  an  adjoining  property,  to  purchase  the  estate,  \ 

after  the  decree  he  expressed  himself  willing  to  give  more  tl 

the  market  value,  but  no  definite  ofier  was  made.     All  par 

attended  before  the  Master  upon  the  proposal  of  Captain  J 

kinson,  and  the  letter  from  the  solicitor  of  Botfield  was  [ 

duccd,  but  Freeman  stated  that  nothing  satisfactory  was  lik 

to  result  from  it,  and  urged  the  acceptance  of  Jenkinson's  ofl 

and,  upon  Freeman  undertaking  to  admit  assets  suflScient 

answer  the  claims  of  all  the  legatees,  the  Master  approved 

Captain  Jenkinson  as  purchaser,  and  the  contract,  as  settled 

the   Master,   was    signed   on   the   2nd   February,    proyidi 

amongst  other  things,  that  the  purchase  should  be  comple 

on  the  25th  March.     This  contract  was  communicated  to  S 

field,  who  thereupon  commenced  a  negotiation  with  Jenkini 

for  the  purpose  of  inducing  him  to  give  up  the  property,  1 

endeavouring  to  depreciate  it  in  every  way.     But  not  8ucoe< 

ing  in  this,  he,  on  the  30th  March,  intimated  to  plaintiff's  1 

licitor  his  willingness  to  advance  500/.  on  the  sum  which  Jt 

kinson  was  to  give.     Meanwhile  Jenkinson  had  got  possesai 

of  the  estate,  had  procured  tenants,  and  commenced  plantation 
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the  full  knowledge  and  sanction  of  Freeman*  On  the 
9th  of  April  the  offer  of  Botfield  was  brought  before  the  Master, 
and  adjourned,  and  on  the  15th  April  that  offer  was  raised  to 
lOOOiL,  and  on  the  19th  the  Master  made  his  special  report, 
upon  which,  the  present  petition  was  presented. 

Mr.  Bolt  and  Mr.  Schomberg  appeared  for  Botfield,  (who  it  was 
agreed  should  be  heard  by  consent).     The  sale  to  Jenkinson  was 
Bot  binding  until  the  report  was  confirmed.     Even  after  confirm- 
ation the  Court  will  open  the  biddings  if  there  has  been  any- 
thing unfair  in  the  conduct  of  the  sale,  but  before  confirmation 
it  18  almost  a  matter  of  course  to  do  so  where  diere  is  a  bondjide 
ad?ance.     This  sale  took  place  under  the  4  th  Order  of  16th 
July,  1851,  giving  power  to  the  Master  to  receive  proposals  for 
by  private  contract,  (a)     No  practice  has  grown  up  under 
lis  order,  and  no  rules  have  been  laid  down ;  the  Court  will 
^bierefore  assimilate  the  practice  to  that  where  the  sale  takes 
>aoe  by  auction.     If  this  had  been  a  sale  by  auction  the  report 
told  not  haye  been  confirmed  except  upon  a  seal  day.      Vernon 
^«.   TiUoUon  (b),  Robertson  v.  Skelton.  (c) 

The  SoKcitor-General  and  Mr.  Giffard  (or  Captain  Jenkinson. 

le  Court  will  not  extend  the  practice  of  opening  biddings.  The 

^vil  arising  from  that  system  has  been  always  lamented.     Lord 

-^bhn  alludes  to  it  in  fF/ute  v.  Gibson  ((f),  and  Lord  Redesdaky 

^ti  Fergus  v.  Gore  (e),  and  Lord  St.  Leonards  laments  it  over 

^<id  over  again  in  his  book  on  Vendors  and  Purchasers.     When 

the  sale  is  by  auction  there  is  no  binding  contract  until  the 

Import  is  confirmed,  and  therefore  the  Court  will  open  the 

wdings;  but  that  is  not  the  case  when  the  sale  is  by  private 

eontract.     Where  there  is  a  binding  contract  the  Court  will  not 

interfere  to  set  that  contract  aside,  unless  fraud  can  be  shown. 

There  is  no  pretence  for  suggesting  fraud  in  the  present  case. 

All  parties  were  represented  before  the  Master,  and  Freeman, 

who  is  entitled  to  the  beneficial  interest,  and  who  had  admitted 

assets,  sanctioned  the  ofier.     Botfield's  proposal  was  before  the 

Master,  but  it  was  stated  to  him  that  they  might  lose  the  benefit 

of  the  sale  if  Jenkinson's  offer  was  not  accepted  at  once.     If 

this  had  been  a  contract  made  out  of  Court  there  could  be  no 
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(a)  4tli  General  Order,  July  16, 
laSl.  **When  any  property  is  di- 
irected  to  be  sold  l>efore  the  Master, 
tlie  Master  flball  be  at  liberty  either 
liefore  or  after  such  property  shall 
liaye  been  put  up  for  sale  by  public 
anctaoD,  to  receiYe  proposab  for  the 
aale  thereo)^  or  of  any  part  thereof^  by 
prirate  contract,  and  be  d^l  make 
nb  report  thereof  with  his  opinion 


thereon  to  the  Court,  which  report 
shall  be  submitted  to  the  Court  for 
confirmation,  in  the  same  manner  as 
reports  made  upon  special  reference 
as  to  sales  by  private  contract. 

[h)  lOBeav.  452. 

re)  10  Bear.  197. 

[d)  14  Vcs.  157. 

(e)  1  Sch.  k  Lef.  350. 


V  V  4 


432 


THE  EQUITY  REPORTS. 


1853. 
' . ' 

MlLUCAM 

r. 
Vandeb- 

PLANK. 


JwdgmenU 


pretence  for  saying  specific  performance  would  not  have  been 
enforced.  Under  it  Jenkinson  has  entered  upon  the  property 
with  the  sanction  of  all  parties,  and  has  expended  considerable 
sums,  and  it  would  be  most  unjust  to  deprive  him  of  it.  It  is  not 
like  a  sale  by  public  auction,  where  the  purchaser  may  take  the 
report  and  get  it  confirmed  himself.  Here  he  has  no  power  of 
doing  that,  and  he  had  a  right  to  suppose  that  as  all  parties  ap- 
proved of  his  ofier  before  the  Master  no  other  person  could 
interfere  afterwards.  They  also  cited  Morice  v.  The  Bishop  of 
Durham  (a),  Mortlock  v.  Duller.  (J))  And  the  words  of  the 
Lord  Chancellor  in  giving  judgment  in  Lumley  v.  IVoffner.  (c) 

Mr.  Daily  and  Mr.  Humphry^  Mr.  FcJ^r  and  Mr.  Cofe,  ap- 
peared for  other  parties. 

Mr.  Schomherg  in  reply,  cited  Vesey  v.  EltooodL  (d) 

The  Vice-Chancellob  reserved  his  judgment,  and  no^ 
(May  9th),  said  — 

This  case,  which  arose  upon  the  sale  of  a  part  of  the  property 
directed  by  the  decree  to  be  sold,  presents  a  point  of  noveltjg 
by  reason  of  its  taking  place  under  the  Order  of  16th  Julg 
1851,  by  which  it  is  provided  that  the  Master  shall  be  at  liberfc: 
to  receive  proposals  for  sale  by  private  contract.  If  the  ca^ 
were  to  turn  on  any  general  rule  of  practice  to  be  laid  down, 
should  not  have  been  willing  to  decide  it  without  a  reference  'M 
the  other  Judges  ;  but  though  I  do  not  think  it  necessary  to  1^ 
down  any  such  general  rule,  I  do  think  it  desirable  to  investiga'C 
the  distinction  between  the  case  of  a  sale  in  the  Master^s  office 
by  auction  and  one  by  private  contract.  In  the  case  of  a  saJ 
in  the  ordinary  way,  the  parties  appear,  a  bidding  takes  phM^ 
and  each  person  knows  that  he  is  not  the  buyer  until  the  co^ 
firmation  of  the  report ;  and  that  up  to  that  time  any  strange 
may  apply  to  open  the  bidding,  in  which  case  the  sale  is  cos3 
tinned,  and  the  estate  is  put  up  again.  There  is  not,  however 
the  difference  in  one  point  which  the  Solicitor^  General  die^ 
between  this  case  and  a  sale  by  private  contract,  viz.,  that  tb 
purchaser  would  be  bound  in  the  latter,  whereas  he  would  nc 
be  in  the  former  until  confirmation  of  the  report.  In  Vesey  ^ 
Elwood{e)y  Lord  St  Leonards^  after  considering  the  cases  c 
Exparte  Minor  (/)  and  Anson  v.  Tou)good{g\  came  to  the  con 
elusion  that  the  purchaser  was  bound  from  the  time  of  lu 
bidding,  and  could  not  withdraw,  though  another  person  wool* 
have  the   right  to  come  in  and  open  the  biddings.      As    t 


(a)  llVe8.57. 

Ui)  10Ve8.29l. 

(cj  1  De  G.  M.  &  G.  604.  &  619. 

{(i)  3  Dm.  &  War.  74. 


(e)  3  Dru.  &  War.  74. 
(/)  11  Yes.  5^9. 
(g)  lJac&W.687. 
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hardship,  therefore,  there  is  an  equal  degree  in  both  cases,  or 
rather,  there  is  no  hardship  in  either  case.     But  still,  no  doubt 
there  is  a  difference  between  the  position  of  a  partj  proposing 
to  purchase  hj  private  contract  and  by  auction ;  the  latter  has 
it  in  his  own  power  to  confirm  the  sale  within  a  limited  time ;  he      Judgment 
W  only  to  move,  and  then  within  eight  days  he  knows  whether 
Vis  purchase  is  to  be  completed  or  not ;    when  the  sale  is  by 
private  contract,  the  purchaser  has  no  power  to  make  himself 
nrnster  of  the  estate ;  but  there  is  a  reference  to  the  master  to 
coD^der  whether  the  contract  is  for  the  benefit  of  the  estate ; 
all  parties  to  the  suit  may  attend  and  urge  objections ;    the 
Master  then  makes  his  report,  and  that  has  to  be  confirmed  by 
some  party  to  the  suit     The  purchaser  has  no  power  of  doing 
it,  and  no  person  is  authorised  to  come  and  say,  ^^  I  will  give  a 
Ugher  price:  let  me  come  in.*'     In  the  present  case  it  was  agreed 
^W  the  proposed  purchaser  should  come  in  and  be  heard  to 
suggest  that  a  higher  price  should  be  entertained ;  but  simply  as 
Purchaser  he  could  not  have  that  right ;  it  clearly  could  not  come 
within  the  meaning  of  the  rule.     But  it  would  clearly  be  right 
^^t  all  parties  to  the  cause  should  have  the  power  to  object, 
^th  before  the  master  and  before  the  Court,  and  then  the 
^wourt  must  come  to  a  conclusion.     The  Court  would  always 
^«tain  the  power  of  saying,  that,  acting  on  behalf  of  all,  the  sale 
^as  so  improvident  as  to  be  such  as  would  not  be  sanctioned  if 
^)iade  by  a  trustee,  Mortloch  v.  Buller  (a) ;  and  that  it  would 
^ot  part  with  the  estate  on  terms  on  which  it  would  not  allow  a 
'trustee  to  part  with  it.     Here  no  one  in  the  Master's  oflSce 
objected  to  the  sale,  nor  does  any  one  object  now ;  but  they 
"wish  to  throw  it  on  the  Court  to  say  whether,  under  all  the  cir- 
cnmstances,  this  sale  ought  to  be  confirmed.     They  say  in  effect, 
**  We  approved  of  the  sale  then,  but  we  think  it  right  to  mention 
to  the  Court  that  a  higher  offer  has  since  been  made ;  '*  and  the 
Master  says  the   same   thing  —  that  he  was  then  of  opinion 
that  the  sale  was  advantageous.     The  fact  of  a  higher  offer 
being  made  afterwards,  would  in  itself,  unexplained,  look  like  a 
case  of  miscarriage,  and  raise  a  presumption  of  want  of  discretion, 
but  such  presumption  may  be  rebutted.    [His  Honour  then 
reviewed  the  facts  of  the  case,  and  continued.]     It  is  just  one  of 
those  matters  in  which  I  should  not  think  it  desirable  to  inter- 
fere with  the  discretion  given  to  the  Master,  unless  it  appeared 
that  there  was  some  improper  bias  acting  on  the  minds  of 
the  parties.     In  truths  when  one  comes  to  look  at  all  that 
occurred  afterwards^  it  seems  doubtful  whether  it  was  not  quite 


(a)  10Ve8.291. 
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right  to  close  with  the  offer  of  Capt.  Jenldnsim.  I  am  siir 
was  done  band  fide.  It  cannot  be  suggested  that  Freeman  1 
any  object  in  selling  at  an  under  Talue,  for  the  Master  took 
precaution  of  making  him  undertake  to  admit  assets  for  paym 
of  all  the  l^acies ;  and  nothing  can  be  a  stronger  proof  that 
thought  it  was  the  best  price  that  could  be  obtained,  than 
willingness  to  do  so.  The  course  here  adopted  by  Botfield 
not  a  little  singular.  His  solicitor  knows  that  the  Master 
approved  the  contract  with  Capt.  Jenkinson,  but  he  must 
taken  to  know  that  that  contract  is  not  final ;  neyertheless 
lies  by,  and  does  not  make  any  increased  offer,  but  assum 
that  Capt.  Jenkinson  was  owner,  he  tries  to  deal  with  hii 
and  then  he  does  not  say  that  the  sale  has  been  at  an  urn 
value,  but  tries  all  he  can  to  depreciate  the  property.  As 
the  argument  that  Capt.  Jenkinson  had  expended  money  on  ' 
property,  I  wish  it  to  be  distinctly  understood,  that  any  p 
chaser,  knowing  that  the  matter  is  still  open,  cannot  enti 
himself  to  the  slightest  consideration  of  the  Court  if  he  ezpei 
money  on  his  purchase.  But  it  is  very  different  when  the  n 
is  that  no  one  can  object  to  the  report  except  parties  to  1 
suit,  and  when  they  all  concurred,  and  encouraged  the  Mas 
to  iq>prove  of  the  contract,  and  have  allowed  the  purchaser 
proceed  as  if  he  were  tlie  owner.  If  any  general  rule^were 
be  laid  down,  I  should  say  there  were  two  cases,  and  only  t% 
where  the  Court  would  set  aside  a  sale  by  private  oontnK 
1st.,  where  parties  have  objected  before  thei  Master;  2iidl 
where  all  parties  have  concurred,  but  the  estate  has  been  sold 
such  an  under  value  that  no  trustee  would  be  allowed  to  cai 
it  out  The  only  question,  therefore,  is,  whether  there  has  be 
a  sale  at  such  an  under  value  here.  Looking  at  all  the  circoi 
stances,  I  think  there  is  no  evidence  to  come  to  that  condnsk 
It  may  be  worthy  of  consideration  whether  the  Court  ought 
act  on  any  different  grounds  in  such  a  case  as  the  present,  fin 
those  on  which  a  private  person  would  be  bound  to  act ;  a 
whether — if  the  Court  would  have  said  that  a  trustee  placed 
the  same  position  had  not  committed  a  breach  of  trust  in  refusi: 
to  open  the  contract,  or  that  specific  performance  of  the  cg 
tract  ought  to  be  enforced  —  whether  the  same  rule  ought  not 
prevail  here.  It  is  satisfactory  to  know  that  nobody  has  sa 
gested  that  Freeman  is  not  perfectly  solvent. 

Mr.  Baily  suggested  that  Botfield  should  pay  the  costs 
the  motion  in  the  same  way  as  if  it  had  been  a  motion  to  op 
the  biddings. 

Mr.  Schomberg  was  heard  against  this  proposaL 

The  Yice-Chancellob  sud  he  had  no  doubt  that  the  pi 
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chaser  had  no  right  to  be  heard  at  all  except  hj  arrangement, 
but  he  must  take  it  that  all  parties  were  willing  to  get  an 
additional  price  if  possible,  and  therefore  were  glad  that  Botfield 
should  be  heard.     He  thought  the  costs  of  all  parties,  including 

Botfield,  must  come  out  of  the  purchase-money. 

Solicitors,   Wilde,  Bees,  Humphry ,  §•  Wilde;    Frerc,  Good* 

jvrdy  Sf  Cholmeley;  Austen  §•  De  Gez. 


1853. 


Mulligan 

r. 
Vander- 

PLANK. 

Judgment, 


CLARKE  V.  TAYLOR,  (a) 

James  BAYLIS,  by  his  win,  dated  the  15th  August,  1843, 

bequeathed  the  rent  of  a  house  at  Blackheath,  and  the  dividends 

of  a  sum  of  3500/.,  to  the  plaintiff  for  life,  with  remainder  to 

b^r  children  as  to  one  moiety ;  and  with  regard  to  the  dividends 

^f  the  other  moiety,  he  gave  "^to  the  treasurer  for  the  time  being 

^f  the  Female   Orphan    Asylum,     at  Greenwich    aforesaid, 

iHitronised  by  Mrs.  Enderby,  the  sum  of  50/.,  for  the  benefit  of 

"•^kat  charity." 

The  testator  died  in  1846,  but  at  that  time  the  ^'  Female 
^^iphan  Asylum"  was  no  longer  existing.  Upon  this  state  of 
^^cts,  the  plaintiff,  being  residuary  legatee  under  the  will, 
^liimed  the  50/1,  as  having  lapsed.  And  the  question  now 
^as,  whether  the  Court  of  Chancery,  under  the  doctrine  of 
^^  prisy  would  direct  the  legacy  to  be  paid  to  some  other 
^aritable  institution,  for  the  benefit  of  female  orphans. 

Mr.  Bazalgette  and  Mr.  J.  IL  Palmer y  for  the  plaintiff,  cited 
K!herTy  v.  Mott  (i).  Attorney-  General  v.  Bishop  of  Oxford,  (c) 
Mr.  Btish  for  the  surviving  executor. 

Mr.  WichenSy  for  the  Crown,  contended  that  the  bequest  was 
mpplicable   generally    for    charitable    purposes.     Loscombe  v. 
Wmtringham  (rf),  Da  Costa  v.  De  Pas  (^),  Mills  v.  Farmer.  (J) 
Mr.  t/l  H.  Palmer  in  reply. 

There  is  no  necessity  for  intrenching  on  the  case  of  Los' 
esmbe  t.  Wintringham,  The  question  is,  if  in  all  cases,  whether 
the  charity  fail  or  no,  the  Crown  is  to  take.  The  true  test  is, 
whether  you  can  deduce  from  the  testator's  will  an  intention 
to  give  for. the  purposes  of  charity  generally. 

The  object  here  was  of  a  private  nature,  and  in  such  a  case 
Ae  Court  will  hold  it  to  have  failed. 


VlCB- 

Chancelloe 

KiNDBBBJLET. 

Jtdy  7. 

A  legacy  was 
given  to  the 
treasurer  of  an 
orphan  asylum, 
which,  how- 
ever, ceased  to 
exist  before 
the  death  of 
the  testator. — 
Heldj  that  the 
gift,  being 
specific,  and 
not  for  general 
charitable  pur- 
poses, had 
lapsed. 

Statement, 


Argument 


(a)  Reported  by  W.  Hackett,  Esq. 

M.  &  C.  123.  (d)  13  Beav.  87. 

Bro.  C.  C.  444.  Tn.)  and  the  (e)  Amb.   228.    by 

?idof  that  cause  stated  from  Reg.  Swanst.  487.n. 

*-^b.  in  Corh^  v.  French,  4  Ves.  431.  (/)  19  Ves.  483. 


(i)l 
<c)  1 
^dof  t 


Blunt. ;    2 
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The  Vice-Chancellob.  It  appears  that  Mrs.  Endcrby 
had  educated  several  children  at  a  private  school,  and  had  re- 
ceived assistance  in  doing  so  from  contributions  and  charity 
sermons,  and  when  the  pleader  states,  as  he  has  stated  in  his 
bill,  that  there  was  no  such  school  in  the  village,  he  must  have 
meant,  I  suppose,  that  there  was  no  regularly  endowed  school. 
The  question  then  is,  whether  this  is  to  be  regarded  as  a  gift 
for  charitable  purposes  generally,  pointing  out  this  school  as  a 
particular  and  specific  object,  or  whether  there  was  merely  a 
design  to  give  it  to  this  particular  private  institution.  Kow, 
there  is  a  distinction  between  these  two  cases  recognised  by  the 
authorities.  There  are  instances  in  which  the  Court  of  Chan- 
cery has  said  that  the  gifts  indicated  a  general  charitable 
purpose,  and  pointed  out  the  mode  of  its  application.  If  that 
particular  mode  cannot  be  followed,  still,  in  such  a  case,  the 
Court  will  carry  the  intention  into  effect  as  nearly  as  possible. 
On  the  other  hand,  there  are  cases  where  the  clear  intention 
was  not  to  bestow  the  gift  for  general  charitable  purposes,  but 
to  benefit  some  particular  institution.  Then,  if  that  particular 
institution  does  not  exist,  the  gift  fails,  and  the  doctrine  of  cy 
prh  does  not  apply.  Now,  there  are  cases  where  the  distinction 
between  these  two  classes  of  cases  is  very  marked,  though 
generally  speaking,  it  is  rather  difiScult  to  draw  the  line  ;  but  I 
think  there  is  no  doubt,  this  case  comes  within  the  second  of  the 
above  classes.  Here  the  testator  does  not  seem  to  have  intended 
to  benefit  this  class  of  schools  generally ;  but  it  is  probable  that, 
as  a  friend  of  Mrs.  Enderby,  he  meant  to  pay  a  compliment  to  • 
her,  as  well  as  to  confer  a  benefit  on  the  institution.  I  cannot,  ^ 
therefore,  allow  that  the  testator  intended  this  gift  for  general  J 
charitable  purposes,  or  that  this  particular  school  was  pointed^ 
out  as  one  of  a  class  to  which  the  gift  was  made  generally  ;  bui 
I  am  of  opinion,  that  the  benefit  was  intended  for  this  particuh 
school  only.  In  Loscombe  v.  Wintringham  there  was  no  su( 
institution  in  existence,  nor  any  such  school  whatever.  I  dc 
not  mean  to  impugn  the  cases  cited ;  but  here,  there  was  ac 


institution  upheld  by  the  endeavours  and  exertions  of  Mrs-^i 
Enderby  actually  in  existence,  and  I  cannot  say  that  this  gift  i& 
to  go  to  any  other  institution :  it  must,  therefore,  by  reason  or^^ 
the  failure  of  the  object,  go  into  the  general  residue. 
Solicitors,  Storey  ;  and  Raven  §•  Bradley. 
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Vice 

GREENE  V.  MARSDEN.  (a)  chancellor 

^     *  KiNDERSLEY. 

JBOYLE  ARTHUR,  being  seised  and  possessed  of  real  pro-       -^"^^  ^^' 

perty,  duly  made  his  will  on  the  8th  March,  1836,  and  thereby,  madehU  wUl 

lifter  giving  to  the  Society  for  the  Propagation  of  the  Gospel,  J*  follows : 

&QL^   and   to  his  sister-in-law,  Mrs.  E.  Whiting,    100/.,   be-  my  beloved 

^ueathed  as  follows:  —  "  I  give  unto  my  beloved  wife,  Maria,  jife,Maria,the 

4he  five  shares  of  the  freehold  and  leasehold  messuages  or  tene-  the  freehold 

sments  in  the  city  of  Bath  which   belong  to  me,  and  which  *°^  leasehold 

^  .    •        /^  messuages  or 

:^ormed  part  of  the  property  of  her  father,  Mr.  William  Cross,  tenements  in 

to  and  for  her  sole  use  and  benefit ;  and  I  beg  and  Bath'which 


that,  at  her  death,  she  will  give  and  bequeath  the  same  belong  to  me, 
r  such  shares  as  she  shall  think  proper,  unto  such  members  of  formed 'part  of 
er  own  family  as  she  shall  think  most  deserving  of  the  same.  ^^  property  of 
give  and  bequeath  unto  my  beloved  wife,  Maria,  all  my  money  William  Cross! 
n  the  funds,  and  all  other  money  that  I  may  be  entitled  to,  deceased,  for 

■^  "^  ,  ,         her  sole  use 

or  her  sole  use  and  benefit ;  and  I  beg  and  request  that,  at  her  and  benefit ; 
eath,  she  will  give  and  bequeath  what  shall  be  remaining,  in  JI^QaJg^that^t 
uch  sums  as  she  shall  think  proper,  unto  such  members  of  her  her  death,  she 
wn  and  my  family  that  she  shall  think  most  deserving  and  bequSohthe 
ntitled  to  the  same."     The  testator  appointed  his  wife  sole  same,  or  such 
xecutrix  of  his  will.     He  then  made  a  codicil  to  his  will,  but  ^^\  ^i^yj^  ^ 
^attested   only   by   two  witnesses,  dated   24th  March,    1836,  proper,  unto 
""^iirhereby  he  gave  and  bequeathed  unto  his  wife,  all  his  house-  of  her  own 
old  goods,  china,  linen,  furniture,  and  pictures,  and  all  the  ^"fuh^^*^® 
residue,  and  remainder  of  the  property  whatsoever  and  most  deserving 


"'^vheresoever,  that  he  might  die  possessed  of,  and  desired  this  He^^ls^  ▼** 

^XKJicil  to  be  annexed  to  and  made  part  of  his  said  will.     The  his  personalty 

-tortator  died  in  the  month  of  August,  1844,  leaving  his  wife  ^^mpanying*^" 

surviving  him,  but  no  issue.     She  took  possession  of  all  the  the  bequest 

'testator's  property,  and  made  her  will  on  the   2nd  January,  lowing  word's: 

1850,  whereby  she  gave  the  five  shares  in  the  Bath  property,  **  ^  ^g  a^d 

left  to  her  by  the  will  of  the  testator,  to  her  five  nieces  as  her  death,  she 

tenants  in  common,  and  300t  to  William  Marsden,  if  living  at  t^^^i^Th*^t 

the  time  of  her  death ;  if  dead,  to  his  son,  Alexander  Edwin  shall  be  re- 

Marsden,  to  whom  also  she  gave  300/.     There  was  a  decla-  jJJich  l^iSis^as 

ration  that  the  will  was  to   operate  from  its  date,  and   the  8l>e  shall  think 

legacies  to  be  paid  within  six  months  from  her  decease,  and  J^J^^members 

then  came  a  bequest  of  all  the  residue  to  William  Marsden:  of  her  own  and 

my  family  that 

she  shall  think 

(a)  ReporteJ  by  W.  Hackett,  Esq.  most  deserving 

of  the  same.** 
jj^  Hdi^  first, 

I^^Uie  precatory  words  in  the  wiU  did  not  create  a  trust ;  secondly,  that  the  widow  took  the  fee 
*"  Uie  freeholds,  and  the  personal  property  absolutely. 
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and  if  her  estate  was  insufficient  to  pay  the  legacies  given  by 
her  willy  the  legacy  of  300L  to  William  Marsden,  and  another 
(on  which  there  was  no  question)  were  to  have  priority.  By  a 
codicil  dated  31st  August,  1850,  the  testatrix  revoked  the 
prior  legacies  of  the  five  shares  in  the  Bath  property,  and  gave 
them  to  William  Marsden. 

Mrs.  Arthur  died  in  May,  ISSl,  and  the  present  suit  was 
instituted  for  the  purpose  of  administering  her  will. 

Mr.  JFHffffott,  for  the  plaintiffs,  the  executors  of  Mrs.  Arthur. 

Mr.  Daniel  and  Mr.  Bichner,  for  the  defendant,  Dr.  Marsden, 
contended  that  the  words  of  the  will  raised  no  trust,  and  cited 
Pushman  v.  Filliter  (a),  Sprange  v.  Barnard  (b)y  Wynne  v. 
Hawkins  (c).  Knight  v.  Knight  {d)^  Wood  v.  Cox,  {e) 

Mr.  Follett  and  Mr.  Elderton  contended  that  there  was  a 
trust  clearly  created  in  this  case,  and  referred  to  Wright  v. 
Athyns  {f)^  Cruwysy,  Colman(g),  Piersonv.  Garnet  {h\  Malim 
V.  Keighley  (t),  Duhamel  v.  Ardovin  (A),  Gregory  v.  Smith  (/), 
Parsons  v.  Baker  (m),  Harding  v.  Glyn.  (n) 

Mr.  Bates  appeared  for  the  heir-at-law  of  the  testatrix. 

Mr.  Elmsley  and  Mr.  Money ^  for  the  next  of  kin  of  the  testa- 
trix, cited  Constable  v.  Bull  (o),  Gibbs  v.  Tait  (/?),  Blount  v. 
Bestland  {q)y  Eade  v.  Bade  (r),  UpweU  v.  Halsey  (s),  Chrant  v. 
Lynam,  {t) 

Mr.  J,  V,  Priory  for  the  next  of  kin  of  the  testator,  as  to  the 
meaning  of  the  word  '*  family,"  referred  to  Roper  on  Legacies, 
100.  107.  142. ;  and  as  to  the  construction  of  the  precatory 
words,  to  Huskisson  v.  Bridge  (u),  Doed,  Atkinson  v.  Pawcett(v), 
Fatocefs  Case  (tr),  Pettywood  v.  Cook  (or),  Behb  v.  Penoyre.  (y) 

Mr.  Bacon,    Mr.  James,    Mr.  Rogers,   and  Mr.  Stevens,    for    - 
other  parties  interested. 

The  Vice-Chancellor.     I  am  of  opinion  that  there  is  no- 
trust  created  in   this  case,  and  all  the  authorities  mentioned — 
have  only  the  more  strongly  convinced  me  of  the  fact.     Many — 
cases  have  been  cited  which  materially  bear  upon  the  points;^ 
and  if  I  had  thought  there   was  any  conflict  between  thei 


(a)  3  Ves.  7. 

(b)  2  Bro.  C.  C.  585. 

(c)  1  Bro.  C.  C.  179. 

(d)  3  Beav.  148. 

(e)  2  Myl.  &  Cr  684. 
(/)  1  Turn.  &  R.  157. 
(g)  9  Ves.  319. 

(h)  2  Bro.  C.  C.  226. 
(t)   2  Ves.  333. 
(k)  2  Vez.  162. 
(/)   9  Hare,  708. 
(w)  18  Ves.  476. 
(n)  1  Atk.  469. 


(o)  3  DeG.  &  Sm.  411. 

(p)  8  Sim.  132. 

(q)  5  Ves.  515. 

(r)  5  Madd.  118. 

(«)  1  P.  Wms.  651. 

(0   4Rus8.  292. 

(tt)  15  Jur.  738. 

(17)  3  C.  B.  Rep.  274. 

(w)  8  Vin.   Abr.    tit    "  Derise,'' 

L.  a.  11. 
(x)  Cro.  Eliz.  52. 
(j)  n  East,  160. 
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tnd  my  own  opinion,  I  should  have  reserved  mj  judgment; 

but  having  carefullj  examined  them,  I  have  come  to  the  con- 

duuon  that  I  should  have  determined  contrary  to  the  intention 

of  the  testator,  by  deciding  that  there  was  a  trust  in  this  matter. 

As  to  the  general  principle  governing  cases  of  this  sort  there  is 

no  doubt,  although  there  may  be  great  doubts  entertained  of  its 

wisdom.    There  is,  in  the  case  of  Knight  v.  Knight^  a  passage  in 

•vrhich  I  fully  coincide,  being  part  of  the  judgment  of  Chief 

J3axon  JRichards  in  Heneage  v.  Andover.  {a)     The  learned  Chief 

^^aion  there  said  that  he  thought  in  many  of  the  cases  the  con- 

g^tsn^Aon  had  been  adverse  to  the  real  intention  of  the  testator ; 

he  then  referred  to  the  expression  of  a  similar  opinion,  on 

part  of  Lord  Eldon^  in  Wright  v.  Atkyns  (b),  where  he  says 

^Imat  a  trust  of  this  sort,  is  generally  a  surprise  on  the  intention 

the  testator.     I  fully  concur  in  the  opinion,  that  it  is  strange 

.«  principle  has  been  carried  so  far  as  it  has  been,  and  confess 

if  the  matter  were  res  integral  I  should  not  have  myself 

me  to  the  same  conclusion.     In  Knight  v.  Knight  the  case 

simple  enough.  There  the  testator  used  the  words,  ^^  I  trust 

the  liberality  of  my  successors  to  reward  any  others  of  my  old 

B^Tvants  and  tenants  according  to  their  deserts,  and  to  their 

)  iA«tice  in  continuing  the  estates  in  the  male  succession  accord- 

ixi^  (o  the  will  of  the  founder  of  the  family." 

Lord  Langdale  in  that  case  says,  that  if  the  gift  was  in  such 

'^ords  as  showed  that  the  expression  of  the  wish  was  not  im- 

l^^rative,  or  if  that  meaning  could  be  implied  from  the  context, 

or  if  the  objects  were  not  ascertained  with  sufficient  certainty, 

then  no  trust  was  created.     "  Thus  the  words  *  free  and  un- 

f^&ttered,'  accompanying  the  strongest  expression  of  request,  were 

lield  to  prevent  the  words  of  request  from  being  imperative. 

Any  words  by  which  it  is  expressed,  or  from  which  it  may  be 

unplied,  that  the  first  taker  may  apply  part  of  the  subject  to 

his  own  use,  are  held  to  prevent  the  subject  of  the  gift  from 

being  considered  certain ;  and  a  vague  description  of  the  object^ 

■^  that  is,  a  description   by  which   the   giver  neither  clearly 

^fines  the  object  himself,  nor  names  a  distinct  class  out  of 

^hich  the  first  taker  is  to  select,  or  which  leaves  it  doubtful, 

^Juit  interest  the  object  or  class  of  objects  is  to  take, — will  pre- 

^^^t  the  objects  from  being  certain  within  the  meaning  of  the 

^le  ;  and  in  such  cases  we  are  told  (c)  that  the  question  never 

^Uttis  upon  the  grammatical  import  of  the  words :  they  may  be 

^pQrative,  but  not  necessarily  so.     The  subject  matter,  the 

Situation  of  the  parties,  and  the  probable  intent,  must  be  con- 
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(c)  Per  L.  C.  liOVghborough^  in 
M^^giion  v.  Moarey  2  Yes.  632, 633. 
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sidered ;  and  (a)  whenever  the  subject  to  be  administered  as 
trust  property,  and  the  objects  for  whose  benefit  it  is  to  be 
administered,  ore  to  be  found  in  a  will  not  expressly  creating  a 
trust,  the  indefinite  nature  and  quantum  of  the  subject^  and  the 
indefinite  nature  of  the  objects,  are  always  used  by  the  Court 
as  evidence  that  the  mind  of  the  testator  was  not  to  create  a 
trust ;  and  the  difficulty  that  would  be  imposed  upon  the  Court 
to  say  what  should  be  so  applied,  or  to  what  objects,  has  been 
the  foundation  of  the  argument  that  no  trust  was  intended ;  or, 
as  Lord  Eldon  expresses  it  in  another  case  (b\  where  a  trust 
is  to  be  raised  characterised  by  certainty,  the  very  difficulty 
of  doing  it,  is  an  argument  which  goes  to  a  certain  extent^, 
towards  inducing  the  Court  to  say,  it  is  not  sufficiently  cleacr 
what  the  testator  intended."  (c) 

Now,  to  these  authorities  I  must  subscribe,  but  I  shall  no 
go  a  step  beyond  them.     Applying  these,  then,  here  we  har 
two  distinct  gifts  to  the  testator's  wife,  of  different  parts  of  hi 
property,  with  words  precatory,  and  in  each  of  the  two  case 
the  words  are  precisely  the  same,  though  beyond  all  doubt 
Court  might  hold  that  a  trust  was  created  in  one  case  and  n 
in    the   other.     But  I  think   the   testator's  meaning   may 
arrived  at  in  the  one  case,  if  you  can  find  the  intention  cleai^Iy 
expressed  in  the  other.     Now,  I  will  follow  the  course  adopt  ^^ 
by  the  counsel  for  the  plaintiff.     The  second  clause  of  the  w^mll 
is  as  follows :  **  I  give  all  my  money  in  the  funds,  and  all  iWrkt 
money  to  which  I  may  be  entitled,  to  my  wife  to  and  for  Im^r 
sole  use  and  benefit ;  and  I  beg  and  request  her,  at  her  dea^li) 
to  give  and  bequeath,  what  shall  be  remaining,  in  such  sums   ^^ 
she  shall  think  proper,  to  such  members  of  her  own  and  ntsj 
family,  as  she  shall  think  most  deserving  and  entitled  to  tl>e 
same."     Now,  this  is  clearly  not  a  residuary  bequest,  and  tl»€ 
testator  may  have  supposed  it  would  pass  all  his  personal  pro- 
perty ;    for  which  purpose  the  gift  of  all  her  money  would 
in  fact,  have  been    sufficient.      But  the  testator,    either   on 
further  consideration,  doubted  that  it  would  have  this  eSec^i 
or  he   did  not   originally   intend   that   it   should;    for  by     > 
codicil,   a   few    days   afterwards,   he    creates  a  general  lesir 
duary  bequest,  by  which  he  gives  to  his  wife  all  his  hous^ 
hold  goods,  furniture,  and  other  effects,  and  all  the  rest,  residu^^ 
and  remainder  of  his  property,  whatsoever  and  wheresoever, 
that  he  might  die  possessed  of.     The  testator,  therefore,  havinS 
completed  his  testament  by  will  and  codicil,  clearly  did  n^^ 
mean  the  former  gift  to  be  a  general  residuary  bequest*    Tba* 
was  a  specific  gift  to  his  wife,  for  her  own  use  and  benefit,  h& 

(a)  Per  L.  C.  Eldan  in  Morice  v.  Bishop  of  Durham^  10  ye8.5S6. 

{b)  Wright  V.  Atkyns,  Turn.  &  Russ.  159.     (c)  Kmght  v.  Kinight,  ttpra- 
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lole  use  in  fact,  not  her  separate  use,  for  the  words  could  not 
have  that  effect;  but  his  meaning  was,  that  his   wife  should 
have  it,  solely  for  herself.     Then  he  adds  the  precatory  words, 
*'  I  beg  and  request  that,  at  her  death,  she  will  give  and  be- 
queath what  shall  be  remaining  in  such  shares  as  she  shall  think 
proper,  and  unto  such  members  of  her  own  family  as  she  shall 
think  most  deserving  of  the  same."     The  words  *^  what  shall  be 
remuning  "  clearly  refer  to  the  time  of  her  death;  from  which  it 
follows,  that  she  might  have  disposed  of  it  as  she  pleased,  either 
by  a  gift  inter  vivosy  or  by  will.     The  testator  did  not  command 
Iter  to  do  anything ;  he  merely  expressed  a  wish  that  she  should 
give  such  sums  as  she  should  think  proper  to  any  members 
of  her  family  she  chose.     After  the  cases   which   have   been 
ci^ed,  I  could  not  say  that  if  those  subsequent  words  were 
oextain,  and  not  merely  precatory,  that  they  might  not  create  a 
trxist    But  I  think  the  words  merely  denote  the  objects  the 
t^satator  wished  her  to  bestow  the  property  upon ;  carrying  on 
the  idea,  at  the  same  time,  that  she  should  have  the  entire 
discretion  of  saying  to  whom  she  should  give  it. 

Now,  the  word  ^^  family  "  has  received  a  certain  meaning 
even  where  precatory  words  are  used ;  but  this  Court  will  de^ 
temine  it  as  the  context  may  require.     It  may  mean  the  heir- 
at-law,  or  the  wife  and  children  of  the  testator,  or  the  next  of 
■^in  at  the  time  of  the  testator's  death,  or  not  at  the  time  of  his 
death,  or  according,  or  not  according  to  the  statute  of  distribu- 
tion.   Here  the  testator  has  mentioned  the  family  of  himself 
and  his  wife.     Then  comes  this  difficulty:   supposing  the  word 
family  to  mean  next  of  kin,  does  it  mean  the  next  of  kin  at  the 
^eath  of  the  testator,  or  at  that  of  his  wife  ?     Looking,  how- 
ever, at  the  context  here,  and  at  the  observations  of  Lord  Lang^^ 
^^  in  Knight  v.  Knight^  I  am  of  opinion  that  in  this  case 
dim  is  no  imperative  trust.     There  was  a  gift  to  the  wife  for 
her  life,  with  the  expression  of  a  wish  that  she  might,  at  her  own 
^li«cretion,  however,  give  it  to  some  one  else,  after  her  death. 

Then  as  to  the  freeholds  and  leaseholds^  the  Master's  report 
'^vtes,  that  the  testator  held  four-tenths  of  the  freeholds,  and 
four-tenths  of  the  leaseholds,  by  purchase ;  but  another  one- 
^^th  of  the  freeholds  as  the  property  of  his  wife,  as  long,  at  least, 
"^  the  marriage  continued. 

^ow,  the  testator,  in  giving  this  property,  treats  the  shares 
*•  his  own,  giving  them  to  his  wife,  for  her  sole  use  and  benefit; 
^^t  merely  as  in  Wood  v.  CWx,  her  use  and  benefit,  but  the  word 
*^^  was  used.  Then  come  the  same  precatory  words  as  in  the 
^^^nd  clause,  with  this  distinction,  that  in  the  latter  case,  the 
^^rds    "what  shall  remain"  render  the   subject  uncertain; 
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The  debts  due  from  the  testator  to  the  plaintiff  seem  to  have 
amounted  to  170/.,  on  part  only  of  which  interest  had  been 
paid  up  to  1845. 

The  plaintiff  now  presented  a  petition  praying  that  it  might 
be  declared  that,  notwithstanding  his  debt,  or  part  of  it,  was 
barred  by  the  Statute  of  Limitations,  he  was  entitled  to  retain 
the  amount  due  to  him  out  of  the  proceeds  arising  from  the  sale 
of  the  defendant's  estate. 

The  defendant  objected  that  the  plaintiff  was  estopped  from 
00  doing  by  the  Statute  of  Limitations. 

Mr*  IFebb  in  support  of  the  petition. 

The  Statute  of  Limitations  docs  not  prevent  an  executor  from 
retaining  a  debt  due  to  him,  where  personalty  of  his  testator  has 
come  into  bis  possession. 
-  It  is  contended  that  the  statute  of  3  &  4  W.  4.  c.  104.  places 
'the  executor  in  a  position  which  entitles  him  to  do  the  same  in 
the  present  instance.     Stalschmidt  v.  Lett,  (a) 

Mr.  (7.  M.  Boupell,  for  the  defendant,  contended  that  the  stat. 
3  &  4  Wm.  4.  did  not  apply  to  the  case  of  an  executor,  as  his 
^bt  was  only  payable  out  of  the  personalty.     Executors  of 

'erjus  y.  Gore  (6),  Burke  v.  Jones,  (c) 
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The  Vice-Chancellor.  An  executor  is  undoubtedly  jus- 
tified in  paying  out  of  the  personal  assets,  a  debt  which,  at  the 
^ime  of  the  testator's  death,  was  barred  by  the  Statute  of 
Ximitations.  In  the  same  manner  he  may  pay  a  debt  due  to 
Iiimself  out  of  the  personal  assets,  inasmuch  as  they  are  pro* 
perly  applicable  to  the  payment  of  simple  contract  debts. 

Let  us,  however,  put  the  case  of  a  debt  barred  by  the  statute 
at  the  time  of  the  testator's  death,  and  a  suit  to  administer  the 
estate.  In  that  case,  although  in  some  of  the  Masters'  offices  a 
different  opinion  was  entertained,  I  myself  always  refused  to 
Bet  up  the  statute  against  such  a  debt.  But  that  would  not 
preclude  any  other  party,  such  as  an  executor,  a  residuary  le* 
gatee,  or  another  creditor,  from  taking  advantage  of  the  bar. 
^t  is  the  course  where  a  stranger  creditor  is  concerned  ;  and 
^  same  rule  will  prevail  in  the  case  of  an  executor. 

Here  there  are  no  personal  assets  left,  inasmuch  as  the  special 
^^bt  has  exhausted  them.  There  is  an  estate  devised  to  the 
P'^intiff,  charged  with  the  payment  of  debts,  which,  if  devised 
^  a  stranger,  the  executor  might  have  claimed  to  have  sold, 
'^^d  out  of  the  proceeds  paid  himself.  Whether  in  such  a  case 
^^^  executor  could  have  retained  the  amount  of  his  debt,  in 
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priority  to  others^  is  a  question.  But  even  after  the  sale  of  tlie 
estate  charged  with  paymeut  of  debts^  there  is  a  deficiency,  and 
it  is  attempted  to  show  that  an  estate  devised  to  some  other 
person  is  liable^  under  the  3  &  4  Will.  4.  c.  104.,  to  make  good 
the  deficiency*  The  words  of  the  statute  are,  **  That  when 
any  person  shall  die  seised  of,  or  entitled  to,  any  estate  or  in* 
terest  in  lands,  tenements,  or  hereditaments,  corporeal  or  incor- 
poreal, or  other  real  estate,  whether  freehold,  customary-hold, 
or  copyhold,  which  he  shall  not  by  his  will  have  charged  with 
or  devised  subject  to  the  payment  of  lus  debts,  the  same  shall 
be  assets,  to  be  administered  in  Courts  of  Equity,  for  the  pay-— 
ment  of  the  just  debts  of  such  persons,  as  well  debts  due  oi^ 
simple  contract  as  on  specialty." 

It  seems  to  me,  considering  that  these  are  assets  to  be  ad 

ministered  by  a  Court  of  Equity,  that  if  in  the  case  of  persons^ 
assets  a  stranger  might  have  set  up  the  Statute  of  Limitatioirr: 
as  a  bar,  d  fortiori,  a  devisee  of  the  estate  sought  to  be  so! 
under  the  3  &  4  Will.  4.  c.  104.  ought  to  be  allowed  to  do 
I  am,  therefore,  of  opinion  that  there  is  nothing  to  prevent  t 
devisee  of  an  estate  from  setting  up  the  Statute  of  Limitati 
against  either  a  stranger  or  an  executor  creditor ;  and  such 
of  this  debt  as  was  barred  at  the  time  of  the  testator's  d 
cannot  be  allowed  as  agauist  the  estate  devised  to  the  defendi^^/. 
As  the  point  is  new,  the  petitioner  must  have  the  common  c^yets 
of  proving  a  debt,  and  the  defendant's  costs  must  come  out  of 
the  estate. 

Solicitors,  Capes;  Alger. 
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EVANS  V.  EVANS.    EVANS  v.  SAUNDERS,  (a) 
j5y  indentures  of  lease  and  release,  dated   respectively 
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May  26. 
June  1. 
Aug,  3. 

A.,  being  en- 
titled under  a 
setUement  to  a 
power  of  ap- 
pointment by 
deed  or  wiU, 
made  three 
taccessiTe  ap- 
pointments by 
deed,  reserving 
to  herself  each 
time  powers  of 

rerocation,  and  new  appointment  by  deed  only.  She  then  executed  a  deed-poll,  reyoking  die  oA 
appointment,  and  subsequently  made  a  will  purporting  to  be  in  exercise  of  the  power  originaOf 
given  to  her  by  the  settlement.  —  Held^  that  the  power  to  appoint  by  wilT  was  gone,  a&r  the 
execution  of  the  first  deed  of  revocation  and  new  appointment ;  and  that  the  will  of  A.  wsi  coo- 
sequenUy  inoperative. 


18th  and  19th  days  of  April,  1794,  (being  the  marriage  settle- 
ment of  John  Evans  and  Anne  Evans),  certidn  hereditaments 
were  settled  subject,  as  to  one  moiety,  to  the  trusts  of  a  term 
of  200  years  upon  certain  uses  during  the  life  of  the  siud  John 
!^vans  and  Anne  Evans,  with  remainder  to  their  children,  with 
remainder  to  the  use  of  such  person  or  persons  for  such  estate 

(a)  Reported  by  W.  Hackett,  Esq. 
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and  estates,  interest  and  interests,  to  take  effect  at  such  time  or 
times,  in  such  manner  and  form  as  the  said  Anne  Evans,  not- 
irithstanding  her  coverture,  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation,  to  be  sealed  and 
delivered  by  her  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  or  by  her  last  will  and  testament  in  writing, 
or  by  any  writing  or  writings  iu  the  nature  of  a  will,  or  by  any 
codicil  or  codicils  to  be  by  her  signed,  sealed,  and  published  in 
the  presence  of  and  attested  by  three  or  more  credible  witnesses, 
should,  frond  time  to  time,  and  as  often  as  she  should  think  fit, 
devise,  direct,  limit,  or  appoint,  and  in  default  of  such  devise, 
direction,  limitation,  or  appointment,  and  subject  thereto,  to  the 
use  of  Anne  Lewis,  widow,  for  her  life,  with  remainder  to  the 
use  of  the  second  son  of  Thomas  Saunders  in  tail  general,  with 
Temunder  oven     The  marriage  was  shortly  after  solemnised, 
imd  John  Ev^ins  died  on  the  7th  of  June,  1821,  intestate,  and 
without  issue.     By  an  indenture  of  the  5th  of  June,  1830,  after 
reciting  the  above-mentioned  power,  and  that  the  said  Anne 
Evans  was  desirous  and  had  determined  to  exercise  her  said 
power  of  appointment,  in   such   manner  as  was  thereinafter 
expressed,  subject  to  the  power  of  revocation  and  new  appoint- 
ment thereinafter  contained,  it  was  witnessed   that   the   said 
Anne  Evans,  in  pursuance  and  in  exercise  and  execution  of 
the  power  or  authority,  powers  or  authorities,  given  to  her  by 
the  said  indentures  of  settlement,  and  in  exercise  and  execution 
of  all  and  every  other  power  or  powers,  authorities  or  authority, 
enabling  her  in  that  behalf,  did  thereby  direct,  limit,  and  ap- 
point that  the  hereditaments  comprised  in  the  said  indenture 
of  settlement  should,  after  the  determination  of  the  estate  and 
interest,  limited  prior  to  the  said  power  of  appointment,  remain 
and  be,  to  the  uses,  upon  the  trusts,  and  for  the  ends,  intents, 
and  purposes  thereinafter  declared ;  and  it  was  thereby  provided 
that  the  said  Anne  Evans  did  thereby  reserve  to  herself  full 
power  and  authority,  at  any  time  or  times  thereafter,  by  any 
deed  or  deeds,  to  be  sealed  and  delivered  by  her,  in  the  presence 
of  and  to  be  attested  by  two  or  more  credible  witnesses,  to  alter, 
vary,  revoke,  determine,  and  make  void,  either  in  part  or  in  the 
whole,  the  direction  and  appointment  thereinbefore  made  by 
her,  and  all  or  any  of  the  uses  thereinbefore  limited,  of  and 
concerning  the  said  messuages,  lands,  and  hereditaments,  thereby 
appointed  or  intended  so  to  be,  or  any  of  them,  or  any  part 
thereof;  and  by  the  same  or  any  other  deed  or  deeds,  to  be 
sealed,  delivered,  and  attested,  as  last  therein  mentioned,  to  make 
any  other  direction  or  appointment  which  might  have  been 

nuide  under  and  by  virtue  or  means  of  the  power  of  appoint- 

oa  3 


1853. 


Ji 


Eyaks 

o. 
Evans. 
Evans 

V, 

Saunders 
Statement. 


446 


THE  EQUITY  REPOHTS. 


1853. 

' i ' 

Evans 

V. 

Etanb. 

Evans 

r. 

Saundbrs. 

Statement 


mcnt  reserved  to  her  as  therein  aforesaid  of  and  concerning  80 
nouch  and  such  part  of  the  said  messuages,  lands,  and  beredita* 
mcnts,  and  the  estate  and  interest  therein,  to  which  such  revo- 
cation should  extend.     By  an  indenture  of  the  5th  of  Julj, 
1833,  after  reciting  the  hereinbefore-mentioned  indentures  of 
the  18th  and  19th  of  April,  1794,  and  the  5th  of  June,  1830, 
that  the  said  Anne  Evans  had  not  In  anj  manner  exercised  the 
said  power  of  revocation  and  new  appointment  limited  to  her 
by  the  lastly  thereinbefore-recited  indenture,  and  that  she  was 
desirous  of  exercising  her  said  power  of  revocation  and  new 
appointment,  in  manner  and  to  the  eifect  thereinafter  expressed, 
and  also  of  substituting  Alfred  Thomas  as  a  trustee  in  place  of 
the  aforesaid  William  Davis,  It  was  witnessed,  that  by  virtue 
and  In  exercise  and  execution  of  the  power  and  authority  to 
her  for  that  purpose  given,  limited,  or  reserved,  by  the  said 
lastly  thereinbefore-recited  Indenture,  and  In  pursuance  and  in 
exercise    and  execution  of  every  other  power  and  authority 
enabling  her  In  that  behalf,  she  did  thereby  revoke,  determine, 
and  make  void,  all  and  every  the  use  and  uses,  estate  and 
estates,  trust  and  trusts,  powers,  and  limitations,  in  the  said 
thereinbefore  in  part  recited  indenture  of  appointment  contuned, 
or  thereby  limited  or  appointed,  of  and  concerning  all  and  every 
the  messuages,  lands,  and  hereditaments  thereby  appointed,  or 
Intended  so  to  be ;  and  she  thereby  reserved  to  herself  fall 
power  and  authority,  at  any  time  or  times  thereafter,  by  any 
deed  or  deeds  to  be  sealed  and  delivered  by  her,  in  the  presence 
of  and  to  be  attested  by  two  or  more  credible  witnesses,  to 
alter,  vary,  revoke,  determine,  and  make  void,  either  In  part  or 
In  the  whole,  the  direction  or  appointment  thereinbefore  made 
by  her,  and  all  and  every  or  any  of  the  uses,  trusts.  Intents, 
purposes,  powers,  provisoes,  limitations,  declarations,  and  agree- 
ments  thereinbefore  limited,  and  expressed,  and  declared,  of 
and  concerning  the  said  messuages,  lands,  and  hereditaments 
thereby  appointed,  or  intended  so  to  be;  and  by  the  same  or 
any  other  deed  or  deeds  to  be  so  sealed,  and  delivered,  and 
attested  as  therein  last  mentioned,  to  make  any  other  direction 
or  appointment  which  might  have  been  made  under,  or  by  virtue 
or  means  of,  the  original  power  of  appointment,  reserved  to 
her  as  therein  aforesaid,  of  and  concerning  so  much  and  sack 
part  of  the  said  messuages,  lands,  and  hereditaments,  and  the 
estate  and  interests  therein,  to  which  such  revocation  should 
extend.     By  an  Indenture  of  revocation  and  new  appointment, 
of  the  16th  of  July,  1835,  after  reciting  the  hereinbefore  men^ 
tioned  Indentures,  and  that  the  said  Anne  Evans  was  desirous 
of  exercising  the  said  last-mentioned  power  of  revocation  sad 
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lew  appointment^  in  the  manner  and  to  the  eiTect  thereinafter 
Jipressed^  it  was  witnessed,  that  by  virtue,  and  in  exercise  and 
zecution  of  the  power  and  authority,  to  her  for  that  purpose 
>ven,  limited,  or  reserved  by  the  therein  last-mentioned  inden- 
are,  and  in  pursuance  and  in  exercise  and  execution  of  every 
ther  power  and  authority,  enabling  her  in  that  behalf,  the  said 
Lnbe  Evans  did  thereby  revoke,  determine,  and  make  void  all 
nd  every  the  use  and  uses,  estate  and  estates,  trust  and  trusts, 
owers,  and  limitations,  in  the  said  lastly  thereinbefore  in  part 
dcited  indenture  of  appointment  contained,  or  thereby  limited 
r  appointed  of  and  concerning  all  and  every  the  messuages, 
mds,  and  hereditaments  thereby  appointed,  or  intended  so  to 
e^  and  did  limit,  declare,  and  appoint  that  immediately  there- 
fter,  all  the  said  messuages,  lands,  and  hereditaments  should, 
com  and  after  the  determination  of  the  estates  and  interests 
fior  to  the  said  appointment  of  the  said  Anne  Evans,  remain 
nd  be  to  the  uses,  upon  the  trusts,  and  for  the  ends,  intents, 
nd  purposes  thereinafter  limited  and  declared,  of  and  concern- 
ng  the  same ;  and  she  thereby  reserved  to  herself  full  power 
nd  authority  at  any  time  or  times  thereafter,  by  any  deed  or 
leeds  to  be  sealed  and  delivered  by  her,  in  the  presence  of  and 
tteated  by  two  or  more  credible  witnesses,  to  alter,  change, 
ary,  revoke,  determine,  and  make  void,  either  in  part  or  in  the 
rhole,  the  direction  and  appointment  thereinbefore  made  by 
ler,  and  all  and  every  or  any  of  the  uses,  trusts,  intents,  and 
tarposes,  powers,  provisoes,  limitations,  declarations,  and  agree- 
nents  thereinbefore  limited,  expressed,  and  declared,  of  and 
oncerning  the  said  messuages,  lands,  and  hereditaments  there- 
by appointed ;  and  by  the  same  or  any  other  deed  or  deeds  to 
le  80  sealed,  and  delivered,  and  attested  as  last  mentioned,  to 
oake  any  other  direction  or  appointment,  which  might  have  been 
oade  under  or  by  virtue,  or  by  means  of,  the  original  power  of 
^pointment  reserved  to  her  as  therein  aforesaid,  of  and  con- 
ieming  so  much  and  such  part  of  the  said  messuages,  lands,  and 
lereditaments,  and  the  estate  and  interest  therein,  to  which  such 
evocation  should  extend.  By  a  dee3  poll  of  26th  August, 
836,  under  the  hand  and  seal  of  the  said  Anne  Evans,  and 
luly  attested,  after  reciting  the  above-mentioned  indenture,  and 
hat  she  was  desirous  of  exercising  the  said  last-mentioned 
K>wer  of  revocation,  in  manner  and  to  the  effect  thereinafter 
aentioned,  it  was  witnessed,  that  by  virtue  and  in  exercise  of 
he  power  and  authority  to  her  given  by  the  last  therein-re- 
lited  indenture,  and  in  exercise  and  execution  of  every  other 
K>wer  and  authority  in  anywise  enabling  her  in  that  behalf,  she 

lid  absolutely  revoke,  determine,  and  make  void,  all  and  eyery 

Q  a  4 
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the  use  and  uses^  estate  and  estates^  trust  and  trustSt  powers 
and  provisoes,  declarations,  and  limitations,  in  and  by  the  said 
last  hereinbefore  recited  indenture  of  appointment  of  the  16th 
day  of  July,  1835,  contained,  concerning  the  several  messuages, 
lands,  tenements,  and  hereditaments  therein  particularly  de- 
scribed. 

Anne  Evans,  by  her  will,  dated  the  3rd  day  of  March,  18*48^ 
reciting  the  indentures  of  settlement  of  the  18th  and  19tb 
April,  1794,  respectively,  and  purportii^  to  be  in  exercise  and 
execution  of  the  power  or  authority  so  given  or  reserved  to 
her  as  therein  aforesaid,  and  of  every  or  any  other  power  or 
authority  enabling  her  in  that  behalf,  gave,  devised,  directed, 
limited,  and  appointed  all  the  said  messuages  or  tenem^itp, 
farm  and  lands,  unto  the  plaintifis  upon  the  trusts  therein  men- 
tioned.    Anne  Evans  died  on  the  28  th  of  May,  1848,  and  the 
plaintiffs,  as  her  executors,  duly  proved  her  will,  entered  info 
the  possession  of  the  property,  and  contracted  for  the  sale  of  s 
portion  of  it  to  Mr.  Samuel  Jones  Evans.     The  second  son  of 
Thomas  Saunders,  to  whom  the  estate  was  originally  limited  in 
tail  general,  in  default  of  appointment  by  Anne  Evans,  was » 
Mr.  David  Saunders,  and  he  dying  in  her  lifetime,  the  defend- 
ant>  Thomas  Jones  Saunders,  his  eldest  son  (the  estate  tiul  not 
having  been  barred),  claimed  as  tenant  in  tail,  on  the  ground  of 
the  will  of  Anne  Evans  being  no  valid  exercise  of  the  original 
power  in  the  settlement  of  1794.     The  plaintifis  insisted  tbt 
the  will  was  a  valid  appointment,  and  that  the  trusts  of  the  will 
ought  to  be  carried  into  effect.     A  special  case  was  then  pre- 
sented to  the  Court  for  its  opinion,  in  which  the  trustees  undef 
Anne  Evans's  will  were  plaintiffs,  and  T.  J.  Saunders,  who 
claimed  under  the  deed  of  1794,  and  the  purchaser,  were  de« 
fendants ;  the  principal  question  being,  whether  the  appoint** 
mcnt  made  by  the  said  Anne  Evans  by  her  will,  was  or  not  a 
good  and  valid  disposition  in  fee-simple,  of  the  estate  comprised 
in  the  indentures  of  the  18th  and  19th  of  April,  1794.    The 
case  came  on  to  be  heard  on  the  29th  and  31st  January,  1853. 

On  the  20th  February  the  Vice-Chancellor  delivei^  judg- 
ment, to  the  effect  that  the  appointment  purported  to  be  made 
by  the  testatrix,  Anne  Evans,  by  her  will,  was  not  a  good  and 
valid  disposition  in  fee-simple,  of  the  estate  comprised  in  the 
indentures  of  18th  and  19  th  April,  1794. 

Subsequently  to  this  decision,  the  cause  of  Evans  v.  EtoMSt 
which  was  a  suit  instituted  for  the  purpose  of  administering  the 
will  of  Anne  Evans,  came  on  for  hearing.  The  original  bill 
was  filed  in  December,  1849,  and  prayed  an  account  of  a  d^t 
due  to  the  plaintiff,  and  of  all  other  debts  due  by  the  said  Anne 
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,i  the  time  of  her  death  ;  It  also  prayed  that  the  trusts 
trill  might  be  carried  into  execution^  that  an  account 
»e  taken  of  the  rents  received  by  the  defendants,  the 

of  Anne  Evans's  will,  in  respect  of  the  estate  devised 
f  eale  of  the  estate  and  payment  of  the  creditors,  and 
dnistration  of  the  personal  estate  of  the  testatrix  in  the 
anner. 

defendants  put  in  their  answer,  and  the  Vice- Chan- 
ade  an  order  of  reference  to  the  Master,  on  the  24th 
)50.  The  Master  made  his  report  on  the  25th  June, 
nd  the  cause  now  came  on,  on  further  directions ;  wlien 
agreed  by  the  parties  that  the  special  case  should  be 

at  the  same  time,  when  the  defendant,  Thomas  Jones 
re,  was  to  present  a  petition,  praying  that  the  pro- 
8  to  enforce  the  sale  of  the  property  might  be  stayed, 
t  petitioner  himself  let  into  possession,  which  petition 
ordingly  presented. 

Solicitor' General,  Mr.  C  P.  Cooper,  and  Mr.  Tripp,  for 
ntiffs,  the  creditors,  contended  that  Anne  Evans  had,  at 
3  of  making  her  will,  full  power  under  the  settlement  to 

The  Court  would  decide  the  case  on  a  construction  of 
ruments  themselves,  according  to  the  evident  intention 
parties  making  them.  Now,  the  settlement,  in  creating 
rer,  evidently  contemplated  two  distinct  and  totally  dif- 
K)wers.  There  was  no  resemblance  between  them.  A 
ntary  power  was  quite  distinct  from  one  to  appoint  by 
:he  former  was  only  mortis  cavsd,  and  so  far  much  more 


1853. 
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V, 

Evans. 
Evans 

V, 

Saundbrs. 
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>  the  effect  of  the  deeds,  which  purported  to  be  executed 
le  Evans  on  several  occasions,  they  were  only  imperfect, 
8  attempts,  never  ripened  into  maturity.  They  were  all 
1  swept  away  and  obliterated  by  the  last  deed,  as  much 
By  had  never  existed. 

0  the  power  of  disposing  by  will,  up  to  the  time  of  the 
on  of  the  last  deed  it  had  never  been  exercised,  nor  had 
een  the  exhibition  of  any  intention  to  exercise  it. 

i£,  as  is  contended,  one  power  is  quite  distinct  from  the 
-if,  in  fact,  they  are  collateral  powers,  then  the  attempted 
3. of  the  one  cannot  in  the  slightest  degree  affect  the 

from  which  it  would  follow,  that  the  donee  had  full 
to  make  her  wilL 

1  the  reservation  of  a  power  of  new  appointment  is  not 
egarded  as  the  reservation  of  a  new  power,  but  as  the 
I  the  old  power  in  being. 

in,  what  was  the  effect  of  the  revocation ?    It  was  com- 
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pletclj  to  annul  the  act  of  execution,  and  thus  reveal  the  origi* 
nal  power.  Eilbeck  v.  Wood{a)y  Slieffield  v.  Van  Danop  {b), 
Montagu  v.  Kater  (c),  Grange  v.  Tiving  (d),  Langley  v. 
Brawn  {e)y  TaUet  v.  TaUet  (/),  Roscamman  y.  Fawke  {g\  2 
Prest.  Abstr.  273. ;  and  1  Cha.  Pow.  475.  were  referred  ta 

Mr.  Rait,  Mr.  Matins,  and  Mr.  Pitman  for  the  trustees  under 
Anne  Evans's  will. 

Mr.  Glasse  and  Mr.  Bevir  appeared  for  the  purchaser. 

Mr.  Daniel  and  Mr.  Greene,  for  Thqmas  Jones  Saundei% 
contended  that  the  execution  of  the  deed  of  1830  was  a  com- 
plete execution  of  the  power  given  to  Anne  Evans  bj  the 
original  settlement.  She  had  only  one  power, — a  power,  it  is 
true,  in  the  alternative,  but  still  only  one.  Then  as  she  chose 
to  exercbe  it  in  one  of  the  ways  pointed  out,  she  had  no  right 
to  resort  afterwards  to  the  original  power,  and  say,  '*  I  will 
exercise  the  power  in  another  manner."  Hele  v.  Bond  (A)  de- 
cided, that  where  a  party  executed  a  power  of  revocatioSf 
without  reserving  a  similar  one  in  the  deed  executing  the 
power,'  he  was  completely  functus  officio,  because,  when  once 
executed,  the  power  was  gone  for  ever. 

Now,  that  case  is  quite  analogous  to  the  presenL  Here  a 
power  of  appointment,  given  by  the  original  instrument,  has 
been  fully  exercised ;  and,  what  is  of  no  small  importance,  as 
showing  the  intentions  of  the  parties  themselves,  new  powers 
were  reserved  by  the  instrument  executing  the  original  power. 

If  this  be  not  so,  and  if  the  original  power  is  not  comi^etdy 
gone,  then  we  have  this  state  of  things :  we  have  two  poiren 
in  the  same  person,  affecting  the  same  estate,  at  the  same 
moment.  1  Sugd.  Pow.  117.  460.  470.  et  seg.,  Brudenett  T. 
Elwes  (i),  IFard  v.  Lenthal  (A),  and  Harris  v.  Bessie  (J),  were 
also  cited. 


AuqbX 
JudgmenU 


On  the  3rd  of  August  the  Yice-Chakoellob  delivered 
judgment,  and  after  stating  the  nature  of  the  question  and  tlie 
circumstances  of  the  case,  proceeded  thus :  — 

These  being  the  facts  of  the  case,  the  principal  argnmeot 
of  the  learned  counsel  who  support  the  title  is,  in  sub- 
stance, thb :  they  contend  that,  by  the  original  settlemeot  of 
1724,  the  testatrix  had  two  distinct  powers;  one,  a  power  to 


(a)  1  Rus8.  564. 
h)  7  Hare,  42. 

c)  8  Exch.  Rep.  507. 

d)  Bridg.  107. 

e)  2  Atk.  195. 
(/)  2  P.  Wins.  489. 


(g)  6  Bro.  P.  C.  158. 
(A)  Su;rcL  Pow.  App.,  Ko.5.  7* 
edit. 

0   1  £a8t»  442. ;  7  Yes.  383. 

k)  1  Sid.  343.  ;  2  Keb.  869. 
(0  1  Keb.  347. 
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it  by  deed,  and,  in  default  of  appointment  by  deed,  another 
st  power  to  appoint  by  will ;  that,  having  these  two 
.te  and  distinct  powers,  she  did,  by  the  deed  of  appoint- 
of  1830,  exercise  the  former  power,  that  is,  the  power  to 
it  by  deed,  and  left  the  latter,  that  is,  the  power  to 
it  by  will,  still  subsisting ;  that  this  power  to  appoint  by 
ontinued  to  subsist,  unaffected  by  the  deeds  of  revocation 
ew  appointment  of  1833  and  1835;  and  that  the  deed  of 
having  simply  revoked  the  uses  appointed  by  the  deed  of 
without  appointing  any  new  uses,  the  power  to  appoint 
Qy  created  by  the  original  settlement  of  1794,  which  had 
ed  the  operation  of  all  the  several  appointments  by  deed, 
led  in  full  force,  and  capable  of  being  exercised,  and  was 
xerciscd  by  the  will  of  1848.  I  think  I  have  endeavoured 
to  represent,  in  a  few  words,  the  substance  of  the  principal 
lents,  at  least,  on  which  the  Solicitor' General  in  particular 
ained  the  validity  of  the  will. 

w,  this  argument  is  based  exclusively  upon  this  proposi- 
that  a  power  to  appoint  by  deed  or  will,  is  not  a  single 
r,  but  two  separate  and  distinct  powers.  That  proposition 
sole  foundation  for  the  whole  of  this  argument  in  support 
I  will,  and  unless  that  proposition  can  be  maintained,  the 
\  argument  fails.  After  a  second  careful  consideration  of 
ise,  and  examination  of  all  the  authorities  I  can  find  on 
abject,  I  am  compelled  to  declare  my  entire  dissent  from 
proposition.  I  will  state  the  reasons  for  which  I  have 
d  at  this  conclusion. 

the  first  place,  I  may  observe  that  no  sort  of  authority, 
?en  a  dictum  in  any  case,  ancient  or  modem,  or  in  any 
K>ok,  has  been  (or,  as  far  as  I  am  aware,  can  be)  cited  in 
rt  of  the  proposition.  It  is  true  there  is  an  equal  absence 
thority  the  other  way ;  but  I  believe  the  fact  is,  that  the 
has  never  before  been  suggested.  The  idea  does  not  seem 
ve  occurred  to  the  mind  of  Lord  St.  Leonards,  or  Mr. 
U,  or  Mr.  Chance,  or  any  other  text-writer  whose  works 
e  had  an  opportunity  of  consulting ;  and,  I  confess,  that 
the  proposition  was  mentioned  on  the  former  argument 
3  special  case,  I  was  struck  by  its  novelty.  But  it  does 
berefore  follow  that  it  is  unworthy  of  attention ;  and  I 
ed  to  consider  it  minutely. 

e  proposition  involves,  and,  indeed,  must  be  founded  upon 
irindple :  that  every  separate  species  or  form  of  instru- 
.  by  uhich  the  donee  of  a  power  is  authorized  to  exercise 
institutes  a  separate  and  distinct  power.  Consider  the 
quences  of  such  a  principle.     Suppose  the  latter  reserves 
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a  power  to  appoint  by  deed,  or  will,  or  other  writing,  which 
not  an  uncommon  form  of  power,  the  principle  now  und 
consideration  would  require  me  to  hold,  that  in  such  case  tl 
donee  bad,  not  one  power  of  appointment,  but  three  powen 
one  to  appoint  by  deed,  and  in  default,  &c.,  another  distln^ 
power  to  appoint  by  will,  and  in  default,  &c.,  a  third  distint 
power  to  appoint  by  mere  writing,  not  being  either  deed  < 
will.  So,  again,  if  a  power  of  appointment  were  reserve 
without  specifying  any  particular  instrument,  it  would  equall 
follow,  that  the  donee  had  three  distinct  powers  of  appointmenl 
because  it  is  well  established  that  such  a  power,  when  n 
special  instrument  is  mentioned,  may  be  exercised  either  Ir 
deed,  or  by  will  or  by  a  mere  writing  signed  by  the  party 
being  neither  deed  nor  will.  I  must,  then,  hold  in  that  case 
that  a  power  to  appoint,  saying  nothing  more,  constitutes  three 
distinct  powers.  Suppose,  again,  a  power  to  appoint  by  deed, 
attested  by  A.  and  B.,  or  the  survivor  of  them,  here  the  donee 
must  be  held,  according  to  this  principle,  to  have  two  distinci 
powers ;  one  to  appoint  by  deed  attested  by  A.  and  B.,  and  in 
default,  &c.,  another  distinct  power  to  appoint  by  deed  attested 
by  the  survivor  of  A.  and  B.  So,  again,  a  power  to  appobt 
by  deed  attested  by  A.  or  B.  or  C.  must  be  three  distinct 
powers,  and  not  a  single  power.  And  upon  the  same  priaci[^ 
in  the  case  of  the  power  which  gave  rbe  to  the  case  of  Harrii 
V.  Bessie  (a),  which  was  a  power  to  a  woman  to  make  a  will 
in  the  presence  of  her  husband,  or  of  J.  S.,  or  of  such  two 
persons  as  she  should  appoint,  she  had  power  to  make  a  will) 
either  in  the  presence  of  her  husband,  or  in  the  presence  of  J.  S.| 
or  in  the  presence  of  any  other  two  persons  she  might  think 
proper  to  appoint  for  that  purpose.  Indeed,  if  the  question  oi 
the  unity  or  plurality  of  the  power,  is  to  depend  upon  the  nom- 
ber  of  different  kinds  or  forms  of  instruments,  by  which  the 
donee  is  authorized  to  exercise  it,  I  do  not  see  how  you  cooU 
stop  short  of  saying,  that  a  general  power  of  appointment,  noi 
specifying  at  all  the  sort  of  instrument  by  which  it  most  h 
exercised,  is,  I  know  not  what  number  of  distinct  powers ;  see- 
ing  that  it  may  be  exercised  by  will,  or  by  mere  writing,  or  bj 
deed  unattested,  or  by  deed  attested  by  one  witness,  or  by  deec 
attested  by  two  witnesses,  and  so  on,  in  infinitum.  These  cod 
sequences,  which  necessarily  follow  from  the  principle  or  sap 
posed  principle  I  am  now  considering,  are,  to  say  the  least 
somewhat  startling ;  and  their  very  novelty  and  strangenes 
would  seem  to  suggest,  that  there  can  be  no  soundness  in  tin 
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principle  wliich  would  produce  them.     But  I  think  that  the 
fidlacy  of  the  proposition  is  made  most  apparent  by  considering, 
tiiat  the  specifying  any  particular  instrument  by  which  a  power 
18  to  be  exercised,  so  far  from  being  the  creation  of  a  power,  is, 
in  truth,  nothing  else  but  a  restriction  on  the  exercise  of  the 
power.     If  a  power  of  appointment  is  given,  and  nothing  is 
nid  as  to  the  instrument  by  which  it  is  to  be  exercised,  the 
power  may  be  exercised  by  any  instrument  whatever,  even  by 
tmere  writing.     There  is  no  restriction  whatever,  in  that  case, 
on  the  exercise  of  the  power.     But  if  the  donor  of  the  power, 
ipecifies  any  particular  kind  or  form  of  instrument,  by  w  hich 
the  appointment  must  be  made,  that  specification  of  the  parti- 
cular instrument,  operates  merely  ns  a  restriction  imposed  upon 
ike  exercise  of  the  power.     If  the  donor  of  the  power  requires 
it  to  be  exercised  by  deed  or  will,  he  excludes  its  being  exer- 
eued  by  a  mere  writing,  which  is  neither  a  deed  nor  a  will. 
If  he  requires  it  to  be  exercised  by  deed  only,  he  restricts  it  still 
more;  that  is,  he  excludes  its  being  exercised  by  will  or  by 
writing  not  being  a  deed.     If  he  requires  it  to  be  exercised  by 
ideed  attested  by  two  witnesses,  he  restricts  it  again  still  fur- 
ther; that  is,  he  excludes  its  being  exercised  by  will  or  by 
writing  not  being   a  deed,  or  by  a  deed  attested  by  only  one 
witness,  or  not  attested  at  all ;  and  in  like  manner  the  donor 
ittj  irnpose  still  further  restrictions,  as  by  naming  the  parti- 
cular individuals  by  whom  the  deed  exercising  the  power  must 
he  attested,  or  by  requiring  that  the  deed  shall  be  executed 
with  the  consent  of  A.,  and  so  on.     But  the  specification  by  the 
donor,  of  the  particular  kind  or  form  of  instrument  by  which  the 
power  must  be  exercised,  only  operates  to  impose  a  greater  or 
Imb  degree  of  restriction  in  the  exercise  of  the  power;  and  such 
greater  or  less  degree  of  restriction  cannot  alter  or  affect  the 
wuty  of  the  power.     The  power  is  single,  whether  the  donee  of 
the  power  be  restricted  to  one  particular  kind  or  form  of  instru- 
ntent  in  exercising  it,  or  is  allowed  to  choose  between  two 
ipedfied  kinds  or  forms  of  instruments,  by  which  he  may  exer- 
ciaeit,  oris  altogether  unrestricted  in  its  exercise.     The  Ian- 
guage  of  Lord  St.  Leonards  is  this  :   "  When  several  modes  of 
ttecuting  a  power  are  stated,  the  donee  may,  in  the  absence  of 
•  direction  to  the  contrary,  execute  it  in  which  of  the  ways  he 
pleases;" (a)  and  he  proceeds  to  illustrate  this,  by  the  instance  of 
we  very  power  I  have  before  mentioned  as  occurring  in  Harris 
^»  £e$sie.     Now,   this   language   of  Lord  St  Leonards  could 
"^J^ly  have  been  used  by  one  who  had  the  least  notion  that 
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the  option  to  the  donee,  of  exercising  the  power  in  which  of 
two  or  more  different  ways  he  pleased,  conferred  on  him  two  or 
more  distinct  powers.     I  conclude,  therefore,  that  a  power  to 
appoint  bj  deed  or  will  at  the  option  of  the  donee,  does  not 
constitute  two  distinct  powers^  but  is  a  single  power,  with  this 
restriction  on  its  exercise,  namelj,  that  it  must  be  exercised,  if 
exe^ised  at  all,  by  deed  or  by  will,  leaving  to  the  donee  the  option 
of  choosing,  within  the  limits  of  that  restriction,  which  of  these 
two  kinds  of  instrument  he  will  use  in  exercising  it ;  and  that 
there  is  no  foundation  for  the  proposition  insisted  upon  by  the 
counsel  in  support  of  the  will.     And,  as  that  proposition  is  the 
foundation  of  the  whole  of  this  argument,  I  cannot  assent  to 
any  of  the  conclusions  attempted  to  be  deduced  from  it. 

In   considering  the  effect   of  the    several  deeds  executed 
by  Mrs.  Evans,  it  is  necessary  to  keep  in  mind  that  the  original 
power  of  appointment  given  to  her  by  the  settlement  of  1794, 
was  a  general  power,  by  the  exercise  of  which  she   might 
appoint  and  dispose  of  the  fee  to  any  person,   or  in  aoj 
manner  she  might  think  fit,  even  to  herself;   and  this  kind 
of  general  power  is  often  said  in  the  text- books,  and  in  the 
dicta  of  judges,  to  be  equivalent  or  tantamount  to  the  owner- 
ship of  the  fee.     And  this  designation  of  it,  though  not  strictly 
true  in  every  respect,  is  true  in  this  sense  —  that  it  enables 
the  donee,  provided  he  keeps  within  the  restrictions  imposed  <» 
its  exercise,  to  dispose  of  liie  fee  as  completely  and  effectually, 
according  to  his  own  uncontrollable  discretion,  as  he  could  do 
if  he  were  the  actual  owner  of  the  fee :  and  it  enables  him,  if 
he  is  so  minded,  to  acquire  the  fee  himself.     He  may  impoee 
any  terms  or  conditions,  or  reserve  any  powers  he  pleases,  just 
as  an  owner  might  do.     In  this  respect  it  differs  widely  from 
a  special  power,  which  is  to  be  exercised  only  in  favour  of  par- 
ticular objects,  and  for  special  purposes,  —  such  as  a  power  in  a 
marriage  settlement  to  appoint  among  children,  or  a  power  to 
jointure  a  wife;   and  although  some  of  the  rules  respcctii^ 
powers,  are  equally  applicable  to  both  a  general  power  and  a 
special  power,  yet  it  is  obvious,  that  the  one  Idnd  of  powermaj 
be  subject  to  and  governed  by  principles  and  rules,  which  would 
not  necessarily  be  applicable  to  the  others.     At  the  time,  then, 
when  Mrs.  Evans  was  about  to  execute  the  deed  of  1830,  the 
first  of  the  several  deeds  she  executed,  this  was  her  pomtion 
with  respect  to  the  lands  in  question :  all  the  estates  limited  by 
the  settlement  of  17d4,  preceding  the  power  of  appointm^t,  bad 
ceased  and  determined,  except  her  own  life  estate.     She  wtf 
then  tenant  for  life  with  a  general  power  of  appointment  of  the 
fee,  in  remainder  or  reversion,  expectant  on  her  life  estate; 
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which  power,  however^  she  could  only  exercise  bj  deed  attested 
by  two  witnesses,  or  by  will  attested  by  three  witnesses :  in 
default  of  appointment  the  lands  were  limited  to  certain  uses 
amounting  to  the  fee.  That  was  the  condition  of  things,  when 
she  executed  the  deed  of  1830.  What,  then,  was  the  effect  of 
the  deed  of  1830  ?  Having  the  right  of  choice  between  the 
two  modes  prescribed  for  the  exercise  of  her  power,  she  chose 
to  do  it  by  deed,  and  by  this  deed  of  1830  she  fully  and  com- 
pletely exercised  it,  by  appointing  and  declaring  uses,  amount- 
ing to  the  fee,  to  take  effect,  of  course,  after  the  determination 
of  her  own  life  estate ;  but  she  reserved  to  herself  a  power  by 
deed,  attested  by  two  witnesses,  to  revoke  these  uses,  and  a  power 
by  the  same  or  by  any  other  deed  similarly  attested,  to  appoint 
other  uses. 

It  appears  to  me  unnecessary,  with  a  view  to  the  decision 
of  this  case,  to  enter  into  a  minute  discussion  of  the  qucs- 
^n,  what  would  have  been  the  effect,  if  Mrs.  Evans  had  re- 
served, by  the  deed  of  1830,  only  a  power  of  revocation,  without 
reserving  any  power  of  new  appointment,  and  had  afterwards 
exercised  such  power  of  revocation.  That  is  a  question,  upon 
which  learned  and  eminent  writers  have  entertained  different 
opinions.  The  difHculties  which  present  themselves  upon  that 
question,  do  not  exist  in  the  case  now  before  me ;  because,  by 
the  deed  of  1830,  Mrs.  Evans  secured  to  herself,  besides  the 
power  of  revocation,  a  new  power  of  appointment.  It  was  per- 
fectly competent  to  her  to  reserve  what  powers  she  pleased,  and 
to  be  exercised  in  any  form  she  pleased  to  prescribe.  She  might 
haTO  rteserved  a  power  of  appointment,  without  any  restriction  at 
all  on  its  exercise,  or  with  any  greater  or  less  restriction  she 
^eaaed  on  its  exercise.  She  might  have  reserved  a  power  of 
i^ipoiiitment  to  be  exercised  by  any  instrument  whatever,  or  to 
be  exercised  only  by  deed  or  will,  or  to  be  exercised  by  deed 
only  or  by  will  only,  or  by  deed  attested  by  any  prescribed 
number  of  witnesses,  or  without  any  specification  as  to  the  num- 
ber of  witnesses  who  were  to  attest  it.  But  whatever  greater 
or  leas  d^ee  of  restriction,  she  chose  to  impose  upon  her  exer- 
ttse  of  the  power  of  appointment,  which  she  created  and  reserved 
by  the  deed  of  1830,  it  was  still  a  new  power,  newly  created  by 
the  deed  of  1830,  and  was  not  the  original  power  created  by  the 
settlement  of  1794.  It  would  not  have  been  the  less  a  new 
power,  even  if  she  had  thought  fit  to  impose  precisely  the  same 
d^ree  of  restriction  on  its  exercise,  as  had  been  imposed  on  the 
exercise  of  the  original  power,  created  by  the  settlement  of  1794 ; 
that  is,  if  she  had  reserved  it  to  be  exercised  at  her  option  by 
deed  attested  by  two  witnesses,  or  by  will  attested  by  three 
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Witnesses;  it  would  have  been  equally  a  new  power,  even  if  that 
had  been  the  case.     She  thought  fit,  however,  to  impoee  upon 
the  exercise  of  this  newly-created  power  of  appointment,  reserved 
by  the  deed  of  1830,  a  greater  degree  of  restriction  than  that 
which  had  been  imposed  on  the  old  power  in  the  settlement  of 
1794 ;  for  whereas  the  old  power  was  capable  of  being  exercised 
either  by  deed  or  will  at  her  option,  she  made  the  new  power 
exercisable  by  deed  only.     In  another  respect  also,  she  thought 
fit  to  create,  by  the  deed  of  1830,  a  different  form  of  power 
from  the  old  power  contained  in  the  settlement  of  1794 ;  for 
the  old  power  was  what  Lord  St.  Leonards  calls  a  primary  power ; 
that  is,  a  power  of  appointment  superseding  the  uses  declared  by 
the  instrument  creating  the  power,  which  uses  are  to  take  effect 
in  default  of  appointment.     That  was  the  power  in  the  deed  of 
1794 ;  a  primary  power,  and  that  power  of  such  a  nature,  as  that 
the  exercise  of  such  a  power  operates  not  to  revoke  the  uses  de- 
clared, but  to  supersede  them  by  the  appointment  of  new  uses ; 
and  Mrs.  Evans  might,  if  she  pleased,  have  created  by  the  deed 
of  1830  a  similar  primary  power,  by  appointing  to  such  uses  as 
she  should  thereafter  by  deed  appoint,  and,  in  default  of  such 
appointment,  to  the  uses  which  she  thought  fit  to  declare  by  the 
deed  of  1830 :  that  would  have  been  a  primary  power.     She 
might  have  done  that ;  but  she  thought  fit  by  the  deed  of  1830 
to  create  a  different  form  of  power,  instead  of  a  primary  power, 
by  first  declaring  uses,  and  then  reserving  a  power  to  revoke 
those  uses,  and  a  power  to  appoint  new  uses*     In  every  pcunt  of 
view,  and  in  every  sense,  the  power  of  appointment  created  by 
the  deed  of  1830  was  a  new  power,  newly  created  by  that  deed, 
and  not  the  old  power  contained  in  the  settlement  of  1794. 
And  not  only  was  this  a  new  power  of  appointment,  but,  so  long 
as  it  subsisted,  the  old  power  of  appointment  had  no  existence 
In  exercising  the  old  power,  she  had  appointed  and  declared 
uses  amounting  to  the  fee  so  as  completely  to  exhaust  the  power; 
and  if  she  had  reserved  no  new  powers  of  revocation  and  new 
appointment  at  all,  it  is  obvious  that  the  old  power  could  never 
again  exist.     But  she  reserved  powers  of  revocation  and  new 
appointment ;  and  whatever  might  have  been  the  efifect  if  she 
had  reserved  only  a  power  of  revocation  without  reserving  any 
power  of  appointment, — and  even  supposing  that  in  that  case,  if 
a  power  of  revocation  only  had  been  reserved,  the  exercise  of 
such  power  of  revocation  would  have  had  the  effect  of  restoring 
the  old  power  of  appointment  (though  that  may  be  questionable)^ 
— still  it  appears  to  me  clear,  that  the  express  reservation  of  the 
new  power  of  appointment,  must  have  the  effect  of  preventiiig 
the  restoration  of  the  old  power,  so  long  as  that  new  power 
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sabsisted.  So  long  as  the  powers  of  revocation  and  new  ap- 
pointmenty  reserved  by  the  deed  of  1830,  remained  unexercised, 
there  cannot,  I  conceive,  be  a  doubt  that  Mrs%  Evans  could  not 
have  nuuie  an  appointment  by  virtue  of  the  old  power.  She  no 
longer  retained  the  old  power;  it  had  been  fully  exercised. 

Having,  then,  only  the  powers  of  revocation  and  new  appoint- 
ment  reserved  by  the  deed  of  1830,  and  it  being  competent  to 
Inert  by  the  very  terms  of  the  revocation,  to  exercise  those  two 
ponren  either  at  the  same  moment  and  by  the  same  deed,  or  at 
different  limes  and  by  different  deeds,  if  she  had  thought  fit  to 
exienaBe  first  the  power  of  revocation  by  deed,  that  would  not 
have   discharged  or  affected  the  new  power  of  appointment. 
On  the  contrary,  that  power  would  have  still  continued  in  full 
operation^  and  capable  of  being  exercised  when  she  chose ;  and 
I  cannot  comprehend  how  the  old  power  of  appointment  should, 
in  that  case,  if  she  had  only  exercised  the  power  of  revocation, 
have  been  revived  so  as  to  co- exist  with  the  new  power  of  ap- 
pointment.    To  test  this  point,  let  us  suppose  that  the  old  power 
had  been  a  power  to  appoint  only  by  deed  attested  by  two  wit- 
nesses, and  that  in  exercisingthatpowerby  the  deed  of  1830,  she 
bad  reserved  power  to  revoke  by  deed  attested  by  three  witnesses, 
and  by  the  same  deed  or  any  other  deed  similarly  attested,  to  ap- 
point new  uses,  and  she  had  first  exercised  the  power  of  revocation 
mly,  could  that  have  had  the  effect  of  restoring  the  old  power, 
•o  that  she  would  then  have  two  powers  of  appointment ;  one, 
the  new  power  to  appoint  by  deed  attested  by  three  witnesses, 
and  the  other  the  old  power  to  appoint  by  deed  attested  by  two 
witnesses  ?  Suppose,  again,  that  the  old  power  had  been  a  power 
to  appoint  by  deed,  and  that  in  exercising  that  power  by  the 
deed  of  1830,  she  had  reserved  a  power  by  deed  to  be  executed 
wiA  Ae  consent  of  A.,  to  revoke  the  uses,  and  by  the  same  or 
any  olher  deed,  vnth  the  like  consent  of  A.,  to  appoint  new  uses, 
and  she  had  first  exercised  the  power  of  revocation  only  by  deed 
made  with  A/s  consent,  the  new  power  of  appointing  with  A.'s 
eonsent  would  clearly  remain  capable  of  being  subsequently 
exerdsed.    Could  it  then  be  contended  that  the  old  power  would 
in  that  case  be  restored,  the  effect  of  which  would  be  this, 
that  besides  the  new  power  to  appoint  by  deed  with  the  consent 
of  Ai,  she  had  at  the  same  time  a  co-existing  power  to  appoint 
by  deed  without  the  consent  of  A.  ? 

Kow,  I  have  put  these  as  supposed  cases  for  the  purpose  of 
ihowing  that  the  power  newly  created  by  the  deed  of  1830  is 
iU)t  the  old  power,  and  not  only  not  the  old  power,  but  the  old 
power  cannot  co^exist  with  it.  But  it  signifies  nothing  what 
^  the  terms  of  restriction  imposed  on  the  new  power  or 
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on  the  old  power — whether  they  be  the  same  or  different, 
still  the  new  power,  while  it  exists,  prevents  the  continuance 
of  the  old  power.     Surely  the  reservation  in  the  deed  of  1830 
of  the  new  power  of  appointment  in  connection  with  the  power 
of  revocation  amounts  to  a  declaration — a  tacit  declaration  — 
that  if  she  should  exercise  the  power  of  revocation^  she  should 
retain  only  the  new  power  of  appointment  which  she  had  created 
for  herself,  and  that  she  should  be  enabled  to  make  a  new  ap- 
pointment only  by  means  of  such  instrument,  and  to  be  ezecutel 
with  such  forms  and  circumstances  as  she  had  thought  fit  to  pre- 
scribe by  way  of  restriction  on  the  power  which  she  had  thus 
created  for  herself.     Indeed,  the  learned  counsel  in  support  of 
the  will  did  not  venture  to  carry  this  argument  so  fiur  an  to  coo«* 
tend  that  the  old  power  would  have  been  continued  or  restored,^ 
so  far  as  it  was  a  power  to  appoint  by  deed;  but  feeling  the  im- 
possibility of  maintaining  that  the  old  power  was  altogether 
restored,  they  resorted  to  the  suggestion,  which  I  have  already 
noticed,  that  there  were  two  distinct  powers  in  the  settl^nent  of 
1794,  the  one  a  power  to  appoint  by  deed,  and  the  other  a  power 
to  appoint  by  will ;  and  that  it  was  the  latter  power  which  con- 
tinued to  subsist  and  remained  capable  of  being  exercised,  not- 
withstanding the  reservation  of  the  new  power  of  appointment 
So  that  the  very  argument  advanced  in  support  of  the  will  in*" 
volves  a  tacit  admis^on  that,  unless  the  proposition  can  be  main- 
twied  that  a  power  to  appoint  by  deed  or  will  constitutes  two 
separate  and  distinct  powers,  which  I  am  clearly  of  opinion,  6a 
the  reasons  I  have  stated,  it  could  not«  the  reservation  of  the 
new  power  of  appointment  prevented  the  continuance  (or  re- 
storation) of  the  old  power. 

And  here  I  must  advert  to  the  case  of  Montoffue  v.  KaUr  (a\ 
which  was  cited  in  the  course  of  the  argument.     I  may  ob- 
serve, that  the  power  in  that  case  was  not  a  general  power 
of  appointment,  but  a  special  power  reserved  under  the  mar* 
riage  settlement  to  appoint  among  children;  but  I  will  treat  it 
as  if  it  were  a  general  power :  that  is,  as  if  it  stood  on  the  saint 
footing  as  a  general  power,  which  is  all  in  favour  of  the  aigu- 
ment  in  support  of  the  will  in  the  case  oi  Evans  v.  Evans.  Not 
in  the  case  of  Montague  v.  Kater,  by  a  marriage  settiement,  laidk 
were  settled  to  the  use  of  the  husband  and  wife  successively  fiv 
life,  with  remainder  to  the  use  of  all  or  any  one  or  more  of  die 
children  of  the  marriage,  in  such  shares,  and  for  such  ostites, 
and  in  such  manner,  as  the  husband  and  wife  should  jointlj  bj 
deed,  with  or  without  power  of  revocation  and  new  appobtmeot 

(a)  8  £xch.  Bep.  507. 
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appoint;  and,  in  default  of  such  joint  appointment,  then  as  the 
surYivor  of  them  should  bj  deed  or  will  appoint;  and,  in  default 
of  appointment,  then  to  certain  uses  under  which  the  eldest  son 
of  the  marriage  would  have  become  entitled.     There  were  two 
children  of  the  marriage,  Henry  and  Edward.     The  husband 
and  wife,  bj  deed,  dated  in  October,  1832,  jointly  appointed, 
aulgeot  to  their  own  life  estates,  to  Edward,  the  youngest,  in 
ttftf  and  by  that  deed  they  reserved  a  power  of  joint  revocation 
by  Afiedy  and  a  power  of  joint  appointment  by  deed  among  the 
ehildrea — a  power  of  revocation  and  new  appointment  reserved 
to  them  jointly.     By  a  subsequent  deed  they  exercised  the  joint 
power  of  revocation  without  making  any  new  appointment. 
The  wife  afterwards  died,  and  then  the  husband,  as  the  survivor, 
by  hiB  will,  appointed  to  Edward,  the  younger  son,  in  fee,  pur- 
porting to  act  in  execution  of  the  power  reserved  in  the  original 
settlement  to  the  survivor  to  appoint  by  deed  or  will.     The 
foestion  was,  whether  this  appointment  by  the  survivor  was 
valid,  which,  of  course,  depended  on  the  question  whether  the 
power  of  appointment  reserved  by  the  original  settlement  to  the 
sorvivor  of  the  husband  and  wife  was  subsisting  and  capable  of 
bong  exercised.     The  Court  of  Exchequer  determined,  after 
anieh  consideration,  that  it  was ;  and  in  the  propriety  of  that 
decitton  I  entirely  concur.     I  cannot,  however,  concur  in  some 
of  the  observations  which  fell  from  the  learned  Baron  who  deli- 
vered the  judgment  of  the  Court.     He  expressed  an  opinion 
that  the  effect  of  the  joint  revocation  was  to  restore  the  settle- 
ment entirely,  including  the  joint  power  of  appointment  con- 
tuned  in  that  settlement.     He  does  not  say  what  had  become 
of  the  new  joint  power  of  appointment  reserved  by  the  deed  of 
Oefcober,  1832.     There  is  not  the  least  allusion  to  it.     It  is  not 
that  this  power  was  destroyed  or  lost,  merely  by  the 
of  the  power  of  revocation ;  so  that  if  the  old  joint 
powor  of  appointment  was  restored,  the  husband  and  wife  must 
Lave  had  two  ^distinct  co-existing  joint  powers  of  appointment ; 
the  old  power  under  the  settlement,  and  the  other  the 
power  under  the  deed  of  1832;  and  both  powers,  as  it 
hippened,  to  be  exercised  by  the  same  kind  of  instrument, 
tnd  with  the   same  formalities,  and  in   favour  of  the  same 
tihjecte.    Now,  it  is  to  be  observed,  that  the  whole  judgment 
in  Manioffue  v.  Kater  professes  to  be  founded  on  what  is  lidd 
down  in  tiie  first  volume  of  Lord  St.  Leonards'  book  on  Powers, 
^  469.  (which  corresponds  with  p.  481.  of  the  6  th  edition), 
^  the  subsequent  pages.     His  (the  learned  Baron's)  language 
n  this:— '<  We  think  that  in  so  doing,"  (that  is,  by  the  hus- 
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band  and  wife  simply  exercising  their  power  of  revocation, 
without  exercising  the  power   of  new  appointment),    **they 
restored  the  original  settlement  entirely,  and  we  find  it  thus 
stated  by  Lord  St.  Leonards  in  his  Treatise  on  Powers,  vol.  L 
p.  459.,  citing  as  his  authority,  with  approbation,  Mr.  Preston's 
very  learned  book  on  Abstracts^  p.  277.,  and  which  citation  is 
this, — '  That  when  a  man  has  a  power  of  appointment,  and  he 
exercises  that  power  with  the  addition  of  a  power  of  revocation, 
this  power  of  revocation  is  annexed  to  the  uses  introduced  mto 
the  appointment,  and  by  revoking  the  uses  contained  in  the  deed 
of  appointment  there  will  be  a  renewal  of  the  original  uses,  and, 
amongst  them,  of  the  power  of  appointment.  The  effect  of  revoca- 
tion  will  be  to  revive  the  original  power,  so  that  it  may  be  exer- 
cised again  and  again.' "    I  only  observe  in  passing,  that  that  is 
where  a  power  of  revocation  only  is  reserved :  but,  however,  that 
is  not  the  point  at  which  I  wish  to  arrive.  Now,  that  is  the  quo- 
tation made,  which  appears  in  Lord  St.  Leonards'  work,  from 
Mr.  Preston's  book,  and  which  the  learned  Baron  says  Lord  St 
Leonards  cites  as  his  authority,  and  with  approbation.    Lord 
St.  Leonards  afterwards  states  (and  we  cannot  do  better  than 
quote  his  very  words),  —  **  If  the  original  power  be  a  general 
primary  one,  and  the  estate  be  settled  only  in  de&ult  of,  and 
until  its  execution,  a  new  appointment,  with  a  power  of  revocation 
only,  and  a  subsequent  exercise  of  that  power,  would,  it  is  ap* 
prehended,  restore  the  original  settlement,  and  with  it  the  power 
of  appointment."      Now,  with   all  deference  to  the   learned 
Baron,  he  has,  in  the  first  place,  fallen  into  a  misapprehension 
in  supposing  that  Lord  St.  Leonards  cites  the  passage  from  Mr. 
Preston's  book  as  his  authority,  or  with  approbation.  I  apprehend^ 
with  all  deference,  that  that  is  a  misapprehension  of  the  learned 
Baron ;  for  a  close  examination  of  the  whole  of  what  precedes 
and  follows  that  [citation  will  show,  beyond  a  doubt,  that  Lord 
St.  Leonards  cites  Mr.  Preston's  proposition  for  the  purpose  of 
pointing  out  that  though  that  proposition  is  true  as  r^ards  a 
power  of  revocation  reserved  in  a  deed  exercising  a  primary 
general -power  of  appointment,  it  is  wholly  unfounded  as  regards 
a  power  of  revocation  reserved  in  a  deed  exercising,  itself,  a 
power  of  revocation.     But  (what  is  of  much  more  importance) 
the  learned  Baron  has  altogether  overlooked  thb,  that  not  oaly 
the  proposition  quoted  from  Mr.  Preston's  book,  but  the  whole 
of  Lord  St.  Leonards'  reasoning  and  observations  upon  the  sub- 
ject are^  in  the  most  express  and  distinct  terms,  confined  to  the 
case  where  the  donee  of  a  power,  exercising  that  power,  re- 
serves only  a  power  of  revocation,  without  reserving  any  new 
power  of  appointment.    Lord  St.  Leonards  having  in  the  pre- 
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V10126  pages  dkcossed  the  case  of  JVard  v.  Lenthal^  iu  which  it 
was  resolved  that  when  the  donee  of  a  power  of  revocation  and 
new  appointment  exercises  these  powers^  reserving  only  a  power 
of  revocation,  and  afterwards  exercises  such  power  of  revocation, 
he  cannot  limit  new  uses.  After  discussing  that  case,  where  that 
reaolation  is  found,  his  Lordship  proceeds  thus  —  (and  it  must 
be  observed  that  the  passage  I  am  about  to  quote  from  Lord  St 
Leonards'  book  is  the  introduction  —  the  commencement  of  the 
very  paragraph  from  which  the  passage  is  cited  in  the  judgment  in 
the  Exchequer  on  which  the  learned  Baron  founds  his  judgment), 
— "There  appears  to  be  no  authority  to  oppose  to  the  resolution 
in  Ward  v.  Lenthaly  and  the  decision  there  referred  to ;  and  the 
principle  upon  which  the  decisions  have  proceeded  is  not  opposed 
to  that  resolution.  It  should  be  borne  in  mind  that  the  ques- 
tion can  arise  only  upon  an  appointment  under  a  power  with 
the  reservation  of  a  power  of  revocation  only."  He  says,  the 
question  can  only  arise  when  the  party  exercising  the  power  has 
chosen,  under  the  deed  exercising  it,  to  reserve  only  a  power  of 
revocation,  without  reserving  a  power  of  new  appointment. 
Then  he  goes  on.  I  am  quoting  the  passage — "  What,  then,  is 
the  effect  of  a  revocation  by  force  of  the  power  so  reserved?" 
He  then  states  Mr.  Preston's  opinion  on  the  subject  of  what  is 
the  effect  of  the  exercise  of  the  power  of  revocation  where  a 
power  of  revocation  only  had  been  reserved.  And  he  states  from 
Mr.  Preston's  Book  of  Abstracts  two  propositions :  the  one  is 
Mr.  Preston's  proposition,  that  a  power  to  revoke  will  not  au- 
thorize a  new  appointment,  and  the  other  is  the  proposition 
referred  to  by  the  learned  Baron,  and  which  he  erroneously 
supposed  to  have  been  cited  by  Lord  St.  Leonards  *^  as  his 
authority  and  with  approbation."  And  after  stating  those  two 
propositions  from  Mr.  Preston's  book,  to  show  what  Mr.  Pres- 
ton*! opinion  was  upon  the  subject.  Lord  St.  Leonards  proceeds 
to  deal  with  each  of  those  two  propositions  of  Mr.  Preston's 
in  succession.  He  first  says,  with  respect  to  the  first  proposi- 
tion^  which  was  that  a  power  to  revoke  will  not  authorize  a  new 
appointment,  —  "  Now  we  have  seen  that  a  power  to  revoke  in 
an  original  instrument  does  authorize  a  new  appointment."  So 
he  combats  the  universality  of  that  proposition,  and  then  proceeds 
to  discuss  the  second  proposition  of  Mr.  Preston,  which  is  a  pro- 
position referred  to  in  the  judgment  of  the  Exchequer;  and  he 
proceeds  to  show  that  that  proposition  is  true,  as  applied  to  a 
power  of  revocation  reserved  in  a  deed  exercising  a  primary 
power — but  w  not  true  as  applied  to  a  power  of  revocation  re- 
served in  a  deed  exercising  a  power  of  revocation.    But  he  again 
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and  again,  in  the  oouise  of  the  disciuaon  of  that  proportion} 
carefully,  and  in  the  most  explicit  terms,  states  that  he  is  only 
dealing  with  the  case,  in  which  a  power  of  reyocation  only  is 
reserved,  without  reserving  a  power  of  new  appointment;  — in 
fact,  the  proposition,  that  when  a  donee,  exercising  his  general 
power  of  appointment,  reserves  a  power  of  revocation,  and  also 
a  power  of  new  appointment,  the  exercise  of  the  power  of  revo- 
cation, will  have  the  effect  of  restoring  his  original  power.  That 
proposition  does  not  receive  any  countenance  from  a  single  line 
throughout  the  whole  of  Lord  St  Leonards'  work.  On  the 
contrary,  I  think  it  is  impossible  to  study  carefully  the  part  at 
that  work  which  has  been  referred  to,  and  the  cases  which  are 
there  discussed,  without  coming  to  the  condudon  that  the  noUe 
and  learned  author  would  have  been  of  opinion,  that  when  the 
donee  of  a  general  power  exercises  that  power,  and,  in  the  deed 
exercising  it,  reserves  a  power  of  revocation  with  a  fiesh  power 
of  new  appointment,  that  if  he  were  then  to  exercise  the  power 
of  revocation,  his  opinion,  I  am  persuaded,  would  be,  that  in 
that  case  the  old  power  was  not  restored,  but  that  the  new  power 
existed  as  a  substitution  for  it, 

I  have  ventured  thus  to  state  my  opinion  that  the  grounds 
for  the  decision  in  Montague  v.  Kater,  as  stated  in  the  judg- 
ment, are  quite  imtenable,  and  that  there  is  no  foundation  for 
the  assumption  that  the  exercise  of  the  first  power  of  revocation 
by  husband  and  wife  had  the  effect  of  restoring  the  old  joint 
power  of  appointment,  and  when  the  parties  had  expressly  re- 
served to  themselves  a  new  joint  power  of  appointment.  But 
in  truth,  it  was  altogether  unnecessary  to  resort  to  this  assump- 
tion in  order  to  arrive  at  the  decision  in  Montague  v.  Kater.  T\» 
question  in  controversy  there  was,  not  whether  the  old  joint 
power  created  by  the  original  settlement  was  restored  or  sub- 
sisting, but  whether  the  other  power  of  appointment,  given  by 
that  settlement  to  the  survivors  of  the  husband  and  wife,  was 
restored  or  subsisting ;  and  for  the  decision  of  that  question  it 
was  immaterial,  whether  the  old  joint  power  was  subusting  or 
not.  The  decision  that  the  separate  power  to  the  survivor  was 
subsisting  after  the  exercise  of  the  power  of  revocation,  was 
perfectly  right,  in  my  humble  judgment ;  but,  as  it  appears  to 
me,  it  was  right  for  very  different  reasons.  The  joint  power  of 
appointment,  given  by  the  setdement  to  the  husband  and  wife^ 
and  the  separate  power  to  the  survivor,  were  clearly  two  several 
and  distinct  powers.  They  were  not  powers  to  A.  to  appdnt  by 
deed  or  will,  which  is  one  power,  but  they  were  powers  given  to 
different  donees;  and  they  were  as  completely  two  distinct 
powers,  as  a  power  of  appointment  to  A.,  and,  in  defiuilt  of  qn 
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pmntment  by  A.^  a  power  of  appointment  to  B. ;  that  would  be 
two  distinct  powers.   Nowj  if  lands  are  settled  to  such  uses  as  A. 
shall  hj  deed  appoint,  and,  in  default  of  appointment,  to  certain 
specified  uses,  and  A.  exercises  his  power  by  deed,  and  thereby 
reserves  to  himself  only  a  power  to  revoke  the  uses  he  has  ap- 
pointed, and  afterwards  revokes,  the  effect  of  such  revocation  in 
ibat  case  is,  that  all  the  uses  created  by  the  original  settlement 
are  restored,  including  A.'s  original  power  of  appointment,  pro- 
tided  it  was  a  primary  power,  as  Lord   St.  Leonards  says* 
Ifr.  Fteston  says,  in  all  cases ;  Lord  St.  Leonards  says,  not  in  all 
eases^but  only  in  the  case  where  it  is  a  primary  power ;  and  the 
power  in  the  settlement  of  1794  having  been  a  primary  power,  if 
Mra.  Evans  had  simply  reserved  the  power  of  revocation  by  the 
deed  of  1830,  and  then  exercised  the  power  of  revocation,  no 
doobtf  then,  according  to  Mr.  Preston  and  Lord  St.  Leonards,  all 
the  uses  included  in  the  old  power  would  have  been  restored. 
But  if  A.,  in  exercising  his  power  under  the  settlement,  reserves, 
not  only  a  power  of  revocation,  but  also  a  fresh  power  of  new 
appointment  to  be  exercised  by  the  same  or  any  other  deed,  and 
afterwards  exercises  the  power  of  revocation  only,  the  effect  then 
is,  that  all  the  uses  created  by  the  original  settlement  are  re- 
stored, except  A.'s  original  power  of  appointment.    That  original 
power  is  not  restored,  because  A.  has  thought  fit  to  create  and 
reserve  [to  himself  a  new  power  of  appointment,  which  [new 
power  of  appointment  is  still  subsisting,  and  which  has  thus 
beoome  substituted  for  his  old  power ;  and  then  the  lands  stand 
in  efS&ot  limited  thus :  to  such  uses  as  A.  shall,  under  his  new 
power,  appoint,  and  in  default  of  such  appointment,  to  the  uses 
dadared  by  the  original  settlement,  which  had  been  restored. 
And  the  same  principle  will  apply  to  the  case  where,  by  the 
original  settlement,  lands  are  settled  to  such  uses  as  A.  shall 
appoint,  and,  in  default  of  appointment  by  A.,  to  such  uses  as 
B.  shall  appoint,  and,  in  default  of  appointment  by  either,  to 
oertun  specified  uses.     If  A.  exercises  his  power  by  deed,  re- 
•erving  a  power  of^revocation,  and  also  reserving  to  himself  a 
fresh  power  of  new  appointment,  and  afterwards  exercises  the 
power  of  revocation  only,  the  effect  is,  that  the  new  power  of 
«pp(Hntment  which  A.  has  thus  created  and  reserved  for  himself, 
becomes  substituted  for  his  old  power  of  appointment,  and  the 
lands  then  stand  in  effect  limited  thus :  to  such  uses  as  A.  shall 
iqypoint  under  or  by  virtue  of  his  new  power,  and  in  defiiult  of 
appointment,  to  such  uses  as  B.  shall  appoint  under  the  power 
leaenred  to  him  under  the  original  settlement,  which  has  now 
become  restored ;  and,  in  default  of  any  appointment,  to  the  old 
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uses  declared  hj  the  original  settlement.  And  this  is  exactly 
what  occurred  in  Montague  v.  KcUer.  The  husband  and  wife 
havings  when  they  exercised  their  joint  power  of  appointment, 
reserved  to  themselves,  not  only  a  joint  power  of  revocation,  but 
also  a  new  joint  power  of  appointment ;  when  they  exercised 
their  power  of  revocation  only,  their  new  joint  power  of  ap- 
pointment still  continued  to  subsist,  and  they  might,  have  exer- 
cised it  at  any  time  thereafter.  It  thus  becomes  substituted  for 
their  original  joint  power  of  appointment  in  the  settlement,  but 
not,  of  course,  substituted  for  the  other  power  of  appointment 
in  the  settlement,  which  was  given  to  the  survivor ;  and  the 
lands  then  stood  in  effect  limited  thus :  to  such  uses  as  the  hus- 
band and  wife  should  jointly  appoint,  under  their  new  joint 
power,  which  they  had  created  by  the  deed  of  October,  1832 ; 
and,  in  default  of  appointment  by  them  jointly,  to  such  uses  as 
the  survivor  of  them  should  appoint  by  deed  or  will  (which  was 
the  original  reservation) ;  and,  in  default,  to  the  uses  declared 
by  the  original  settlement,  all  of  which  became  restored;  so 
that,  as  they  never  afterwards  exercised  their  joint  power,  upon 
the  death  of  the  wife,  the  power  to  the  survivor  came  into 
operation,  and  was  well  exercised  by  the  surviving  husband. 
This  appears  to  me  to  be  the  true  groimd  for  the  decision  in 
Montague  v.  Kater ;  and  not  only  was  there  no  necessity,  in 
order  to  arrive  at  that  decision,  to  resort  to  the  reason  assigned 
in  the  judgment,  but  that  reason  is  made  to  rest  entirely  upon  a 
foundation  which,  when  examined,  proves  not  to  afford  it  the 
least  support,  and  altogether,  as  I  conceive,  founded  on  a  mis- 
apprehension. 

Now,  I  have  hitherto  been  considering  what  would  have  been 
the  effect,  if  Mrs.  Evans,  having  by  the  deed  of  1830  reserved 
to  herself  a  power  of  revocation,  and  also  a  power  of  new  ap- 
pointment, had  afterwards  executed  a  deed  exercising  the  power 
of  revocation  only.  But,  in  fact,  by  the  next  deed,  whidi  was 
that  of  1833,  she  exercised  both  the  power  of  revocation  and 
new  appointment  simultaneously ;  and  she  thereby  (by  the  deed 
of  1833)  again  reserved  to  herself  powers  of  revocation  and  new 
appointment  by  deed  only.  It  is  obvious  that  all  the  observa- 
tions I  have  made,  as  to  the  effect  of  the  reservation  of  the 
powers  of  revocation  and  new  appointment  in  the  deed  of  1830, 
are  equally  applicable  to  the  similar  reservation  in  the  deed  of 
1833.  But  this  further  observation  arises  with  respect  to  the 
effect  of  the  deed  of  1833,  which  is  not  applicable  to  the  deed 
of  1830,  though  it  is  hardly  necessary  to  resort  to  it  in  support 
of  my  decision  of  the  case,  namely,  that  the  deed  of  1833  was 
not,  like  the  deed  of  1830,  an  exercise  of  a  primary  power^— that 
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09  a  power  preceding  the  uses  declared, — but  was  an  exercise  of 
power  of  revocation  and  new  appointment  reserved  hj  the  deed 
of  1830.    Kow  Lord  SL  Leonards  is  of  opinion^  that  even 
where  a  power  of  revocation  onlj  is  reserved — if  that  had  been 
the  case  under  the  deed  of  1833 — in  a  deed  exercising  a  power, 
and  Buch  power  of  revocation  is  afterwards  exercised,  although 
such  revocation  will  have  the  effect  of  restoring  the  original 
power^  if  the  deed  which  reserved  the  power  of  revocation,  was 
made  in  exercise  of  a  primary  power,  yet  such  will  not  be  the 
effect  if  the  deed  reserving  the  power  of  revocation,  was  itself 
made  in  exercise,  not  of  a  primary  power,  but  of  powers  of  re- 
vocation and  new  appointment ;  so  that,  according  to  this  very 
high  authority,  even  if  the  deed  of  1833  had  reserved  only  a 
power  of  revocation,  without  reserving  any  power  of  new  ap- 
pointment, the  subsequent  exercise  of  such  power  of  revocation^ 
would  not  have  had  the  effect  of  restoring  the  original  power. 
But  as  I  have  said,  it  appears  to  me  unnecessary  to  resort  to 
that;   because,  whatever  would  be  the  effect  if  a  power  of 
revocation  only  is  reserved,  I  am  satisfied  and  convinced  that 
when  a  power  of  revocation  is  reserved,  as  well  as  a  power  of 
new  appointment,  that  prevents  the  restoration  or  continuance 
of  the  original  power.     By  the  deed  of  1835,  which  was  the 
next  deed,  Mrs.  Evans  repeated  the  same  process  as  she  had 
done  by  the  deed  of  1833 ;  that  is,  she  reserved  (as  she  had 
done  by  the  former  deeds)  fresh  powers  of  revocation  and  new 
iqipointment.     After  she  had  executed  the  deed  of  1835,  she 
retained  no  power  whatever  of  new  appointment,  except  the 
fresh   power  of  new  appointment,  which  she  had  expressly 
created  and  reserved  by  the  deed  of  1835,  which  was  a  ]^wer 
la  appoint  by  deed  only.     She  retained  no  power  to  appoint  by 
will.      Having  the  new  powers  of  revoking  and  appointing 
bf  deed,  which  she  had  reserved  by  the  deed  of  1835,  she  might 
eftber  (as  she  had  done  on  former  occasions)  exercise  them  both 
innultaneously  by  one  deed,  or  she  might,  if  she  pleased,  exer- 
ciae  them  by  different  deeds,  executed  at  different  times;  first 
exercising  the  power  of  revocation  by  one  deed,  and  afterwards, 
at  any  interval  of  time,  exercising  the  power  of  new  appoint- 
ment by  another  deed.     In  fact,  she  was  authorized  to  do  this 
by  the  express  terms  of  the  reservation  of  these  powers  in  the 
deed  of  1835,  as  well  as  in  each  of  the  two  prior  deeds.     The 
power  of  new  appointment  might  be  exercised  by  the  same  or 
any  other  deed  as  the  power  of  revocation ;  and  if  she  chose  to 
adopt  this  course,  and  exeipised  by  one  deed  her  power  of  revo- 
cation, without  exercising  by  the  same  deed  her  power  of  new 
appointment,  which  she  had  reserved  by  the  deed  of  1835j  she 


1858. 


'^jJudgwtenU 


ttft  IBB  EQumr  BBFOBT81 

>  ^^^*  ,  would  rtill  retain  this  power  of  new  appointment^  and  she 

Erjjrt  would  retain  no  other  power  of  new  appointment. 

STAm.  Now^  what  she  did  subeequently  to  1835^  waa  just  adopting 

ETAiit  ^®  course  I  have  been   suggesting   throughout.     HaTing» 

a^imKBA.  ^^^^  ^^  ^^  ^^  1836,  the  two  powers,  one  to  revoke  the 
existing  uses,  and  the  other  to  appoint  new  usesi,  and 


the  right,  if  she  pleased,  to  exercise  the  first  of  these  by  one 
deed,  leaving  the  second  to  be  exercised  by  any  aubeequeot 
deed,  but  by  deed  only,  she  executed  the  deed  of  1836,  by 
which,  in  exerdse  of  the  first  of  these  two  powers,  she  revdrad 
the  existing  uses,  leaving  still  subsisting  in  her  the  second  of 
these  two  powers,  namely,  the  power  to  appoint  new  uses  by 
another  deed,  but  only  by  deed.    Now,  I  am  utterly  at  a  loss 
to  understand,  how  or  why  this  state  of  circumatanoea  should 
have  the  effect  of  reviving,  or  recreating,  or  restoring  the 
original  power  of  appointment  reserved  by  the  settlement  of 
1794.     The  eflfect  of  the  revocation  by  the  deed  of  1836  wm^ 
as  I  apprehend,  simply  this,  that  the  new  power  of  appoints 
ment  which  Mrs.  Evans  had  created  and  reserved  to  herself  by 
the  deed  of  1835,  became  substituted  for  the  original  form  of 
appointment  contained  in  the  settiement  of  1794,  and  all  the 
uses  which  she  had  appointed  and  declared  by  the  several  deeds 
of  1830,  1833,  and  1836  having  been  revoked,  the  lands  thsa 
atood  in  effect  limited  to  such  uses  as  she  should  appoint 
under  and  by  virtue  of  the  new  power  of  appointment,  which 
was  created  and  reserved  by  the  deed  of  1835,  and  which 
was  still  a  subsisting  and  operative  power,  and  in  defimlt  of 
such  appointment  to  the  uses  declared  by  the  original  settle* 
ment  of  1794.     And  as  by  the  terms  of  the  reservation  of  tfaii 
new  power  of  appointment,  she  had  expressly  restricted  bensK 
to  the  exercise  of  it  by  deed,  she  had  no  power  to  appoint  by 
will;  and  I  may  add,  that  as  the  deed  of  1835  was  an  easraise, 
not  of  a  primary  power,  but  of  the  powers  of  revocation  and  new 
appointment,  reserved  by  the  deed  of  1853,  according  to  the 
authority  of  Lord  St  Leonards^  even  if  the  deed  of  1835  had 
exercised  only  a  power  of  revocation,  without  reserving  vxj 
power  of  new  appointment,  the  exercise  of  that  power  c^  revo- 
cation by  the  deed  of  1836,  would  not  have  the  effect  of  reviving 
or  restoring  the  original  power  of  appointment  reserved  by  the 
settiement  of  1794:  ifortioriy  it  cannot  have  that  eflfect  when 
the  deed  of  1835  expressly  reserves  a  new  power  of  appoint- 
ment to  be  exercised  by  deed  only. 

Now,  to  prevent  any  misapprehenrion  as  to  the  grounds  sad 
reasons  of  my  decision  in  this  case,  I  will  here^  at  the  riakof 
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repetition^  recapitulate  my  grounds  and  reasons  for  the  four 
propositions. 

First,— That  a  power  to  appoint  by  deed  or  will,  does  not  con- 
stitnte  two  separate  and  distinct  powers,  but  is  a  single  power, 
with  a  restriction  on  its  exercise,  requiring  it  to  be  exercised 
by  one  or  other  of  those  two  instruments,  but  leaving  to  the 
donee  the  option,  within  the  limits  of  that  restriction,  to  de- 
vise wUch  instrument  he  will  use  in  exercising  the  power.  I 
have  dready  stated  my  reasons  for  this  proposition. 

Seoondly, — That  powers  of  revocation  and  new  appointment, 
are  two  separate  and  distinct  powers.  This  is  clearly  laid  down 
by  CSuef  Justice  Bridgman  in  Grange  v.  Tiving  (a),  is  assumed 
in  Lamgley  v.  Brawn{b\  and  is  adopted  and  coufirmed  with- 
out hesitation  by  Lord  St.  Leonards  in  his  Treatise  on  Powers ; 
and  I  believe  is  not  disputed  anywhere.  And  further,  that  when 
by  the  terms  of  the  reservation  of  the  powers  of  revocation  and 
new  appointment,  the  donee  is  authorized  to  exercise  them  at 
Ins  option,  either  by  the  some  or  by  different  deeds,  if  he  first 
exennsed  by  deed  the  power  of  revocation  only,  the  power  of 
new  appointment  still  continues  to  subsist  as  a  valid  operative 
power,  capable  of  being  exercised  by  any  subsequent  deed ; 
that  is,  any  subsequent  deed  executed  according  to  the  form 
,  praecribed  by  the  power.  And  admitting  that  it  is  competent 
to  the  donee  of  such  powers,  when  he  exercises  only  the  power 
of  levocation,  to  release  or  extinguish  or  destroy  the  power  of 
i^pointment  which  was  reserved  to  him,  yet  the  mere  exercise 
of  the  power  of  revocation  alone  will  not  per  se  have  any  such 
sibet. 

Thirdly, — That  where  a  person  has  a  general  power  of  ap- 
fomtment  by  deed,  whether  it  be  what  is  called  by  Lord 
8L  Leonards  a  primary  power  (that  is,  a  power  preceding  the 
msiedared  in  default  of  appointment),  or  be  a  power  of  ap- 
pontment  connected  with  a  power  of  revocation,  and  following 
the  usee  declared  by  the  instrument  creating  the  power, — and 
emcieeo  such  power  of  appointment,  and  by  the  deed  exercising 
that  power  reserves  to  himself  a  new  power  of  appointment — 
ihether  he  reserves  that  new  power  in  the  form  of  a  primary 
power,  or  reserves  it  as  connected  with  a  power  of  revocation 
(for  be  may  do  either),  such  power  which  he  so  reserves,  is  to 
dl  intents  and  purposes  a  new  power,  newly  created  by  him, 
ttd  is  not  the  old  power  wluch  he  has  exercised,  and  that  it  is 
•^oaDy  a  new  power,  whatever  be  the  kind  or  degree  of  re- 
■trietion  which  he  has  thought  fit  to  impose  on  its  exercise. 
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and  whether  he  imposes  on  it  precisely  the  same  kind  and  dc« 
gree  of  restriction^  which  was  imposed  on  the  exeroisc-  of  the 
old  power^  or  a  greater  or  less  degree  of  restriction. 

Fourthly, — That  there  is  a  wide  difference,  between  the  case 
where  the  donee  of  a  general  power  of  appointment,  exerciang 
it  by  deed,  reserves  to  himself  a  power  of  revocation  only,  and 
the  case  where  he  reserves  to  himself  not  only  a  power  of  revo- 
cation, but  also  a  power  to  appoint  new  uses ;  and  that,  what- 
ever may  be  the  effect  of  the  subsequent  exercise  of  the  power 
of  revocation,  when  a  power  of  revocation  only  has  been  re- 
served, the  effect  is  very  different  when  a  new  power  of  ap- 
pointment is  reserved,  as  well  as  a  power  of  revocation,  and  the 
power  of  revocation  only  is  exercised ;  and  that  even  assuming 
that  in  the  former  case,  where  the  power  of  revocation  only  is 
reserved,  the  effect  of  the  revocation  would  be  to  restore 
alt<^ther  the  old  uses  included  in  the  original  power,  yet,  in 
the  latter  case  the  creation  and  reservation  of  the  new  power 
of  appointment,  effectually  prevents  the  restoration  of  the 
original  power. 

Besides  the  arguments  which  I  have  already  been  consider- 
ing, another  argument  was  suggested  by  one  of  the  learned 
counsel  in  support  of  the  will,  to  this  effect :  that  when  Mrs. 
Evans  executed  the  deed  of  1836,  and  revoked  the  uses  which 
she  had  created  by  the  deed  of  1835,  she  revoked  also  the 
power  of  appointment  which  she  had  reserved  by  the  deed 
of  1835 ;  and  that  the  revocation  by  the  deed  of  1836  re- 
voked the  power  of  appointment  newly  reserved  by  the  deed 
of  1835.  Now,  upon  examining  the  language  of  each  of  the 
deeds,  it  is  obvious,  that  no  such  effect  was  produced;  thit 
the  language  of  the  deed  of  1836,  so  far  as  it  is  a  revocation 
of  the  uses  created  by  the  deed  of  1836  is,  I  believe  I  may 
say,  verbatim  et  literatim,  precisely  the  same  as  the  language  of 
the  revocation  in  the  deed  of  1835,  by  which  she  revoked 
the  uses  created  by  the  deed  of  1833 ;  and  precisely  the  same 
as  the  language  used  in  the  revocation  clause  of  the  deed  of 
1833,  by  which  she  revoked  the  uses  created  by  the  deed  of 
1830.  But  in  neither  of  these  cases  did  she  think  she  was  re- 
voking the  power  of  appointment ;  because,  by  the  very  same 
deed,  she  is  exercising  it.  But  when  we  come  to  look  at  the 
language  of  the  deed  of  1836,  although  it  is  perfectly  true  that 
in  the  language  of  the  revocation  she  professes  to  revoke  all  the 
uses,  estates,  interest,  and  so  on ;  and  uses,  among  other  words, 
the  word  "  powers,"  it  is  the  powers,  which  by  the  power  of 
revocation  in  her  deed  of  1835,  she  had  reserved  to  herself  to 
revoke;  and  by  the  language  of  the  deed  of  1835  the  uaea  and 
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powers  which  she  reserved  power  to  revoke,  are  the  uses  and 
powers  preceding  the  reservation  of  the  power  of  revocation ; 
whereas  the  power  of  new  appointment  comes  aft^r  it ;  and 
therefore,  either  in  good  sense  and  fair  construction,  or  in  the 
most  technical,  rigid,  and  accurate  construction  of  the  words  — 
the  most  literal  construction  of  the  words — there  is  not  a  ground 
for  suggesting  that  she  revoked,  or  intended  to  revoke,  or  had 
the  least  notion  that  she  was  revoking,  by  the  deed  of  1836,  the 
new  power  of  appointment  which  she  had  specially  and  care* 
fiilly  created  by  the  deed  of  1835.  Another,  and  the  only  re- 
maining argument  which  I  think  I  have  to  consider,  is  an 
argument  by  one  of  the  learned  counsel,  that  assuming  she  had 
not  in  fact  had  power  to  appoint  by  will,  she  had  power  to 
appoint  by  deed,  and  this  was  nothing  more  than  a  defective  exe- 
cution of  the  power.  Now  the  short  answer  to  that  is.  Equity 
will  not  aid.  If  I  am  to  consider  it  as  a  defective  execution, 
assuming  that  Equity  will  not  aid  a  defective  execution  on  be- 
half of  mere  volunteers,  that  is  a  conclusive  answer. 

Upon  the  whole  of  the  case,  I  confess,  after  very  anxious  and 
careful  consideration,  not  only  of  the  case  itself,  but  of  all  the 
authorities  that  I  have  been  able  to  find  on  the  subject,  I  have 
come  to  the  same  conclusion  to  which  I  had  arrived  when  I 
heard  the  special  case.  I  really  can  come  to  no  other  conclu- 
sion than  this,  that  whereas  the  whole  doctrine  of  powers  being 
of  the  most  artificial  kind,  if  you  attempt  to  disturb  what  may 
be  called  in  one  sense  technicalities,  or  to  deviate  from  pre- 
scribed rules,  you  then  disturb  the  whole  theory  and  the  whole 
doctrine  of  powers ;  and  I  must  say,  it  does  appear  to  me  that 
all  the  difliculties  which  exist  upon  questions  of  this  sort, 
with  regard  to  powers,  have  arisen  from  this  :  that  in  some  of 
the  older  cases,  perhaps  in  some  of  the  modern,  there  has  not 
been  that  due  attention  to  strict  principles  which  there  might 
have  been ;  and  if  those  strict  principles  had  been  more  adhered 
to,  many  of  the  difficulties  which  now  exist  woidd  not  have 
e»8ted.  And  one  great  labour  of  Lord  St.  Leonards,  through- 
out bis  work,  is,  to  endeavour,  out  of  these  authorities,  ap- 
parently conflicting,  to  deduce  some  distinct,  clear,  and  tangible 
rules,  which  should  coincide  with  all  the  authorities.  Mr. 
Preston's  course  is,  more  suo,  very  much  to  disregard  authority, 
and  to  lay  down  what  he,  from  his  great  learning,  considered  to 
be  the  principle.  Upon  the  whole  of  the  case  I  am  compelled 
to  come  to  the  conclusion,  that  Mrs.  Evans,  after  she  had  exe- 
cuted all  these  different  deeds,  including  the  deed  of  1836, 
which  was  the  last  she  executed,  had  in  her  no  power  whatever 
to  appoint  by  will ;  that  she  had  only  power  to  appoint  by 
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,  ^^^'  ,  ,  deed,  and  that  her  will,  therefore,  is  wholly  inoperative  as  an 

Eyams  '  exercise  of  any  power  vested  in  her. 

^yIxs.  Solicitors,  TraU;  Trinder  §•  JEyre ;  and  fFauffh  §•  MUchdl 
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CHi;ru>.  EDWARDS  ..  TUCK  {a) 

(LoBD  Cban-     m 

woBTH),  and  X  HE  question  in  this  cause  turned  upon  the  construction  to 

Justices  ^  P^^  upon  certain  parts  of  the  will  of  the  testator,  William 

^£°^  "*^  Chapman ;  and  the  case  is  important,  as  embracing  a  consideia- 

•/ii^2o.27.30.  ^^^^  ^^  ^^  various  former  decisions  upon  the  Thellusson  Act 

A  testator  de-  against  accumulations. 

^[^^^tdT'  ^^^  testator  by  his  will,  bearing  date  the  21st  October, 

his  real  and  1826,  after  bequeathing  to  his  grand-daughter,  Frances  Ed- 

w  te^e^^^  wards,  and  to  other  parties,  certain   specific  legacies,  gave, 

upon  trust  (as  devised,  and  bequeathed  unto  his  then  trustees  and  executors, 

cifi? parts'^'  their  heirs,  executors,  administrators,  and  assigns,  certain  free- 

his  real  estate)  hold,  copyhold,  and  leasehold  estates,  houses,  and  premises, 

rente  and  pro-  shares  in  the  Auction   Mart  and  Stroud  Water  Navigation 

f"r  d"^^^  Company,  and  all  his  moneys  in  the  public  funds,  or  due  upon 

her  life,  for  her  Securities  or  otherwise,  and  all  rents  and  dividends  due  or 

anduSer'her  ^w^^uing  due  at  the  time  of  his  decease,  and  all  the  rest,  rea- 

death  to  seU 

Sf^^d  (a)  Reported  by  W.  H.  Bennet,  Esq. 

divide  the  pro- 
ceeds between  and  amongst  her  children  upon  their  respectlTely  attaining  their  age  of  tweiitj-<M 
years,  with  renudnder  over  to  the  children  of  his  nephew,  C  W.  C,  in  like  manner  as  he  hsi 
bequeathed  unto  them  a  moiety  of  the  residue  of  his  estate  and  effecte ;  and  as  to  the  residat  d 
his  real  and  personal  estates,  he  empowered  his  trustees  to  sell  and  conyert  the  same  respe^hflf  < 
and,  subject  to  the  payment  of  his  debte  and  legacies,  he  directed  them  to  invest  the  proceeds,  ik 
to  accumulate  the  mcome,  and  to  divide  the  principal  and  accumulations  into  two  equal  parts; 
and  to  pay  or  transfer  one  of  such  parte  unto  and  amongst  the  children  of  the  said  F.  £.,  the 
share  of  each  child  to  be  paid  at  the  age  of  twenty-one,  if  sons ;  and  if  daughters,  at  that  age  or 
marriage,  or  to  the  executors  or  administrators  of  such  child,  if  dying  under  that  age,  and  leanag 
issue ;  the  shares  of  the  sons  to  be  considered  as  vested  at  twenty-one,  or  dying  under  that  age 
and  leaving  issue ;  and  of  the  daughters  at  twenty -one  or  marriage ;  and  that  if  any  such  chSd 
died  without  having  attained  a  vested  interest,  the  share  of  such  child  should  accrue  to  the  sor* 
vivors  of  the  said  children ;  and  if  no  child  of  either  the  said  F.  £.  or  C.  W.  C,  the  trosi  pro- 
perty to  be  held  in  trust  for  the  testetor's  heir-at-law  and  next  of  kin,  according  to  the  natnrei 
thereof. 

The  testator  died  in  1826.  In  1847,  F.  £.  (never  having  been  married,  and  being  nearly  sixtj 
years  of  age,)  filed  her  bill  to  obtain  the  opinion  of  the  Court  as  to  the  disposition  of  the  accoma- 
lated  moiety  of  the  residuary  Amd  left  to  her  children. 

Htld,  (L.  J.  Bruce,  dubitante,  affirming  the  decision  of  the  Master  of  the  Rolla),  that  tbe 
direction  for  accumulation  beyond  the  period  of  twenty-one  years  from  the  testator's  death  wsi 
void  under  the  Thellusson  Act,  39  &  40  Geo.  3.  c  98.  s.  1.,  and  that  the  accumulatioos  tiibseqiMBt 
to  1847  were  undisposed  of,  and  went  in  their  proportions  to  the  testetor's  heir-at-law  and  next 
of  kin. 

Held,  also,  that  a  direction  to  accumulate  residue  for  the  benefit  of  an  in&nt  child,  is  Ml  t 
**  portion"  within  the  meaning  of  the  second  section  of  the  Act 

Held,  also,  that,  on  the  deaUi  of  F.  E.  without  children,  the  moiety  bequeathed  to  her  ehiUKii 
(if  any)  would  not  devolve  upon  the  children  of  the  nephew,  G.  W.  C. 

Remarks  on  the  decision  of  Lord  St  Leonards,  in  Barringtm  t.  Lidddit  2  De  G.  H'N.  k  0. 
480.    That  decision  approTed  by  the  Lord  ChanceUor. 
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due,  and  reouunder  of  his  estate  and  effects,  both  real  and 
personal,  not  otherwise  specifically  disposed  of  by  lus  will  upon 
the  trosts  thereinafter  mentioned.  *  The  testator  then  directed 
his  trostees  either  to  let  and  demise,  or,  after  the  period  of 
twelve  months  from  his  decease,  to  sell  his  estates  and  premises, 
excepting  certain  tenements  at  Stratford,  Snaresbrook^  and 
in  Fenchurch  Street,  which  he  devised  to  his  trustees  upon 
tnut  that  they  should,  during  the  natural  life  of  his  said  grand- 
daughter, Frances  Edwards,  let  and  demise  the  same,  and  re- 
odve  the  rents  and  profits  thereof,  and  pay  them  to  her  for  her , 
sqNurate  use ;  and  after  her  decease  to  sell  and  dispose  of  the 
said  tenements,  and  divide  the  proceeds  equally  between  and 
amongst  all  and  every  the  children  and  child  of  the  said 
Fiances  Edwards,  as  tenants  in  common,  upon  their  respec* 
tively  attaining  their  age  of  twenty-one  years ;  and  if  only  one 
diiidf  then  to  pay  the  whole  to  such  one,  his  or  her  executors, 
administrators,  or  assigns ;  but  in  case  there  should  not  be  any 
ehild  or  children  of  his  said  grand*daughter,  or,  there  being 
sach,  all  should  die  without  having  attained  a  vested  interest 
therein,  then  upon  trust  for  the  benefit  of  the  child  or  children 
of  his  nephew,  Charles  William  Chapman,  in  like  manner  as 
he  had  thereinbefore  bequeathed  unto  them  a  moiety  of  the 
residue  of  his  estate  and  effects.    The  testator  then  empowered 
his  trustees  to  let  and  demise,  or  to  sell  and  dispose  of,  all  his 
other  real  estates,  and  to  convert  his  personal  estate  into  money,* 
and  receive  the  rents  and  profits  of  the  estates  not  sold,  and 
after  paying  his  debts,  and  the  legacies  and  annmties  which  he 
had  bequeathed  to  different  persons  and  charities,  to  invest  the 
•orplus  in  the  manner  therein  directed.     The  will  then  pro- 
eeeded  as  follows :  —  '*  And  as  to  and  concerning  the  residue 
or  aorplus  of  the  rents,  issues,  and  profits  of  my  said  freeholdi 
eopjhold,  and  leasehold  estate,  and  of  the  moneys  to  arise  by 
the  aale  of  such  parts  thereof  as  shall  be  sold  as  aforesaid,  and 
of  my  said  personal  estate  and  effects,  and  the  produce  thereof 
fiom  time  to  time  remaining  over  and  above  what  shaU  be 
suffident  to  answer  the  several  purposes  aforesaid,  I  will  that 
they,  my  said  trustees,  and  the  survivors  and  survivor  of  them, 
and  the  heirs,  executors,  and  administrators  of  such  survivor, 
do  and  shall  from  time  to  time  permit  and  suffer  the  same  to 
accumulate  for  the  benefit  of  the  several  persons  to  and  in 
trust  for  whom  the  said  estates  and  premises  are  hereinafter 
devised  and  bequeathed ;  and  do  and  shall  for  that  purpose  lay 
out  and  invest  the  same  from  time  to  time,  as  and  when  the 
aame  shall  be  received  in  the  joint  names  of  themi  the  said 
trnatees,  and  the  survivorB  and  survivor  of  them,  and  of  the 
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executors  and  administrators  of  such  survivor^  in  some  of  the 
public  stocks  or  funds,  or  in  government  or  real  securities  in 
England ;  and  do  and  shall  from  time  to  time  receive  and  take 
the  dividends,  interest,  and  annual  profits  thereof,  and  ngaia 
place  out  and  invest  the  same  in  such  or  the  like  stocks,  fund^ 
and  securities,  and  so  from  time  to  time,  as  occasion  shall  be 
or  require,  until  the  period  of  distribution  hereinafter*menti(nied 
and  expressed,  and  with  full  power  for  them,  my  said  trustees, 
and  the  survivors  and  survivor  of  them,  and  the  heirs,  exe^H 
tors,  and  administrators  of  such  survivor  from  time  to  time, 
and  when  and  as  they  think  proper,  to  call  in,  alter,  and  vary 
any  of  the  stocks,  funds,  or  securities  in  or  upon  which  my 
said  estate  and  eifects,  or  the  produce  thereof,  or  any  part  or 
parts  thereof,  are  or  shall  or  may  be  at  any  time  invested. 
And,  subject  to  the  several  trusts  aforesaid,  I  will  and  direct 
that  they,  my  said  trustees,  and  the  survivors  and  survivor  of 
them,  and  the  heirs,  executors,  and  administrators  of  such  sur- 
vivor, shall  stand  seised  and  possessed  of,  and  interested  in  all 
and  every  my  said  freehold,  copyhold,  and  leasehold  estates 
hereinbefore  devised  and  bequeathed,  or  intended  so  to  be,  and 
of  and  in  the  moneys  to  arise  and  be  received  from  the  sale  of 
such  parts  thereof  as  shall  be  sold  under  the  aforesaid  trusts, 
and  of  and  in  my  said  personal  estate  and  effects,  and  the  pro- 
duce thereof,  and  of  and  in  all  accumulations  of  my  said  real 
and  personal  estate  and  effects,  and  the  rents,  issues,  dividends, 
and  profits  thereof,  and  all  other  my  estate  and  effects  whatso- 
ever ;  the  whole  of  which  I  direct  shall,  for  the  purpose  of  £s- 
tribution,  be  considered  as  personal  estate  in  trust,  to  di^de 
the  same  into  two  equal  half-parts  or  shares,  and  to  pay  or 
transfer  one  of  such  half*parts  or  shores  unto  and  amongst  all 
and  every  the  child  or  children  of  my  said  grand-daughter, 
Frances  Edwards,  and  their  respective  executors,  administrators, 
and  assigns  in  equal  shares  and  proportions,  as  tenants  in  com- 
mon ;  and  if  but  one,  the  whole  to  such  one,  his  or  her  execu- 
tors, administrators,  or  assigns ;  and  also  to  pay  or  transfer  the 
remaining  half*part  or  share  thereof  unto  and  amongst  all  and 
every  the  child  or  children  of  my  said  nephew,  Charles  Wil- 
liam Chapman,  and  their  respective  executors,  administraton^ 
and  assigns  in  equal  shares,  as  tenants  in  common ;  and  if  bat 
one,  the  whole  to  such  one,  his  or  her  executors,  administraton^ 
and  assigns,  the  share  of  each  child  of  my  said  grand-daughter 
and  of  my  said  nephew  who  shall  be  a  son,  to  be  conveyed, 
paid,  or  transferred  to  him  at  his  age  of  twenty-one  yean,  or 
to  his  heirs,  executors,  or  administrators  if  he  shall  die  under 
the  age  of  twenty-one  years,  leaving  issue ;  and  the  share  of 
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each  ohildy  being  a  daughter,  to  be  conveyed,  psdd,  and  trans* 
ferred  to  her  at  her  age  of  twenty-one  years,  or  on  the  day  of 
her  marriage,  whichever  should  first  happen,  in  case  such  ages 
or  days  shall  not  arrive  in  my  lifetime ;  but  if  such  ages  or 
days  shall  arrive  in  my  lifetime,  then  as  soon  as  conveniently 
may  be  after  my  .decease,  with  the  accumulated  rents,  interest^ 
dividends,  and  profits  thereof,  from  tbe  time  of  my  decease ; 
and  I  do  hereby  declare  that  all  and  every  the  share  and  shares 
hemnbefore  by  me   provided  for  the  said   children  of  my 
nephew,  Charles  William  Chapman,  and  of  my  said  grand- 
daagfater,  Frances  Edwards,  respectively,  shall  be  considered 
as  rested  interests  in  such  of  them  who,  being  a  son  or  sons, 
shall  live  to  attain  the  age  of  twenty-one  years,  or  die  before 
that  age,  leaving  issue,  and  being  a  daughter  or  daughters,  shall 
live  to  attain  that  age  or  be  married.     And  I  do  hereby  fur- 
ther declare,  that  if  any  such  child  or  children  shall  depart  this 
life  without  having  attained  a  vested  interest  in  his  or  her 
share  of  the  said  trust  estate,  and  premises,  the  share  of  each 
such  child  so  dying  shall  accrue  and  belong  unto  the  survivors 
or  survivor  of  the  said  children,  and  the  heirs,  executors,  and 
administrators  of  such  survivors,  if  more  than  one,  in  equal 
shares,  and  shall  become  vested,  and  be  conveyed,  paid,  and 
transferred  at  such  ages  or  times,  and  in  such  manner,  as  is 
hereinbefore   directed   concerning  his,  her,  or   their  original 
share  or  shares  respectively ;  and  also  that  all  and  every  the 
share  or  shares  which,  by  virtue  of  this  proviso,  shall  accrue  to 
any  each  surviving  child,  in  case  any  such  surviving  child  shall 
depart  this  life  without  having  attained  a  vested  interest  in  his 
or  her  accruing  share  or  shares,  shall  from  time  to  time  be  sub- 
ject to  such  and  the  like  right  of  accruer  or  survivorship  unto 
or  for  the  benefit  of  the  survivors  or  survivor  of  the  said  chil- 
dfoit  as  hereinbefore  is  declared  concerning  the  original  share 
and  shares  of  such  child  or  children  so  dying  as  aforesaid. 
And  I  do  hereby  further  direct  and  declare,  that  in  case  there 
shall  not  be  any  children  or  child  of  the  said  C.  W.  Chapman, 
and  of  my  said  grand-daughter,  Frances  Edwards,  or  of  either 
of  them,  or,  being  such,  if  all  such  children  shall  depart  this 
Ufe  without  having  attained  any  vested  estate  and  interest  in 
my  said  trust  estate,  and  premises,  or  any  part  thereof,  then 
and  in  such  case  they,  my  said  trustees,  and  the  survivors  and 
survivor,  and  the  heirs,  executors,  and  administrators  of  such 
sorvivor,  shall  stand  seised  and  possessed  of,  and  interested  in, 
my  said  real  and  personal  estate  and  effects,  or  so  much  thereof 
aa  shall  not  have  been  applied  for  the  purposes  aforesaid,  in 
trust  for  my  own  right  heirs  and  next  of  kin,  according  to  the 
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respective  natures  and  qualities  thereof,  and  to,  for  and  upon 
no  other  trust  and  purpose  whatsoever." 

The  testator  appointed  C.  Priest*  W.  Tuck,  and    George 
Yeatherd  executors  of  his  said  wilL 

The  testator  died  on  the  19th  November,  1826.     The  tes- 
tator's nephew,  C.  W.  Chapman,  died  on  the  10th  September, 
1836,  leaving  four  children,  three  of  whom  were  born  in  the 
testator's  lifetime,  and  one  shortly  after  his  death. 

Frances  Edwards,  the  grand-daughter,  never  married* 

The  bill  was  filed  in  October,  1847,  (at  the  expiration  of 
the  twenty-one  years  after  the  testator's  death),  by  the  grand- 
daughter, Frances  Edwards,  who  was  at  that  time  between  fifty 
and  sixty  years  of  age,  against  the  heir-at-law  and  next  of  kin 
of  the  testator,  and  the  children  of  C.  W.  Chapman,  raising  the 
question  whether  the  trust  for  accumulation  contained  in  the 
testator's  will  of  the  moiety  of  the  freehold,  copyhold,  and 
leasehold  estate,  and  the  residuary  personal  estate,  and  the  pro- 
duce thereof  devised  and  bequeathed  for  the  benefit  of  the 
children  of  the  plaintiff,  Frances  Edwards,  was  or  not  void, 
so  far  as  the  period  of  accumulation  exceeded  twenty-one 
years  from  the  testator's  death,  and  whether  the  rents,  &c.  from 
the  said  moiety,  and  the  accumulations  from  the  expiration  of 
the  twenty- one  years  until  the  moiety  was  disposed  of,  did  not 
belong,  as  to  the  personalty,  to  the  parties  who  were  next  of 
kin,  and  as  to  the  realty,  to  the  heir-at-law  of  the  testator. 

The  cause  was  heard  in  May,  1849 ;  and  the  inquiries  nsuil 
at  that  time,  were  directed.  The  Master  had  made  his  report 
in  August,  1852,  finding,  amongst  other  things,  the  facts  bdTois 
stated. 

The  cause  came  on  for  further  directions  before  the  3fiiibr 
of  the  Rolls y  on  the  10th  March,  1853,  when  his  Honour  pro- 
nounced a  decree,  declaring,  amongst  other  things,  that  the 
trusts  for  accumulation  as  to  a  moiety  were  void,  {a) 


(a)  The  following  Is  the  important 
part  of  the  jiidjjnient  of  the  Master 
of  the  RoUs  (Sir  John  RomiUy):  — 

**  Now,  independently  of  any  ques- 
tion as  to  the  operation  of  the  Thel- 
lusson  Act,  I  am  of  opinion  that 
those  accumulations  were  expressly 
directed  to  go  on  until  one-naif  of 
them  could  be  given  to  the  children 
or  child  of  Frances  Edwards,  in  equal 
shares  and  proportions.  Then  the 
question  comes,  and  this  produced 
considerable  embarrassment  in  my 
mind  as  to  how  I  can  reconcile  the 
two  cases  cited  of  Barrington  v. 
Liddell  and  Middleton  v.  Losh  with 


the  cases  relied  on  there,  and  othen 
which  are  to  be  found  in  the  books. 
I  confess  it  seems  to  me  impossible 
to  do  so.     I  think  Loi^eUm  t.  SiMUOUt 
12  Yes.  295.,  scarcely  an  anthority 
upon  the  point    The  difficult  I  fed 
is,  as  beinff  desirous  not  to  express 
any  decided  opinion  as  to  what  ougbt 
to  have  been  originally  the  construc- 
tion of  the  statute ;  but  holdings  u  I 
do,    that    the    present    case  comes 
within  it,  I  shall  do  the  tame  ts 
Lord  Eldon  did  in  many  cases,  thtt 
is,  to  say  it  is  doubtful  whether  I 
should  or  should  not  disaj^iroTe  of 
what  was  the  original  decision ;  bat 
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From  this  decree  or  order  on  further  directions^  the  children 
of  the  nephew,  C.  W.  Chapman,  appealed,  and  the  case  was 
directed  to  be  heard  before  the  full  Court  of  AppeaL 

Mr.  Roundell  Palmer  Q.  C.  and  Mr.  Surrage  appeared  for  the 
appellants,  and  urged  two  points.  First,  that  the  direction 
to  accumulate  was  for  the  benefit  of  infants,  and  therefore  was 
to  be  considered  as  portions  for  younger  children,  and  as  such 
came  within  the  exception  contained  in  the  2nd  sect,  of  the  Thel- 
\unon  Act,  as  to  portions,  there  being  a  provision  also  for  the 
parents ;  and  second,  that  the  effect  of  the  residuary  clause  of 
tiie  will  (assuming  the  Thellusson  Act  to  affect  the  direction  to 
aooomulate)  was,  that  the  moiety  was  for  the  benefit  of  the 
whole  of  the  children  of  the  grand-daughter  and  nephew  collec- 
tively, and  that,  on  failure  of  the  children  of  the  one,  the  fund 
would  survive  for  the  benefit  of  the  children  of  the  other,  and 
therefore,  in  the  events  which  had  happened,  the  children  of  the 
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that  it  is  now  too  late  to  alter  it.  It 
would  be  one  of  the  most  serious  evils 
which  could  arise  in  this  Court, 
should  a  series  of  decisions  be  un- 
settled because  the  Court  came  to  a 
different  conclusion  as  to  what  ought 
Or  oufht  not  to  have  been  the  original 
decision  in  any  given  case.  In  Forth 
V.  Chapman^  1  P.  Wms.  G04.,  the 
Court  dad  held  that  the  words  used 
in  the  will  were  as  applicable  to  real 
as  to  personal  estate.  Lord  Kenyoih 
was  80  much  struck  with  the  sin- 
gularity of  that  decision,  that  he 
attempted  to  alter  its  effect;  but 
Lord  MldoHy  when  he  found  what 
had  been  done,  said,  it  was  unsettling 
settled  rules,  and  most  serious  con- 
Muences  might  arise;  and  that 
whether  it  would  have  been  ri^ht  to 
tnre  decided  differentlj  originally  he 
waild  not  say,  but  that  it  was  then 
foo  late  to  alter  it.  It  is  possible 
that  judges  might  think  that  the 
dedsions  which  have  been  come  to 
oo  the  Statute  of  Mortmain  were 
wrong,  and  that  the  true  construction 
of  tliat  statute  is  not  that  which  this 
Court  has  put  upon  it ;  but  conceive 
the  effect,  if  those  decisions  were  now 
to  be  unsettled,  by  saying  that  they 
ought  not  now  to  govern  the  deci- 
sions of  the  Court.  Lord  Eldon  was 
of  opinion  that  the  decisions,  in  cases 
of  equitable  mortgage,  had  gone  a 
great  way  to  repeal  the  Statute  of 
Frauds,  but  it  would  be  dangerous  for 
the  Courts  now  to  unsettle  those  de- 
cisions, and  to  say,  after  so  ^eat  a 
length  of  time,  that  those  which  had 
been  adopted  were  wrong.   I  repeat, 


that  I  find  it  impossible  to  reconcile 
the  two  cases  before  mentioned  with 
the  previous  decisions,  unless,  indeet^ 
one  of  them  can  be  reconciled  upon 
the  notion  of  some  definition  being 
applied  to  the  word  *  portion,*  in  the 
2nd  sect,  of  the  statute,  which  I  am 
unable  to  find  in  any  of  the  existing 
cases ;  nor  do  I  believe  there  is  any 
case  in  which  the  word  has  been  ac- 
curately defined.  If  it  were  said  to 
be  given  to  the  persons  in  the  cha- 
racter of  children,  that  would  only 
be  creating  a  new  source  of  technical 
definition,  which  would  probably  em- 
barrass the  Court.  Being,  therefore, 
of  opinion  that  most  serious  evils 
would  arise,  if  the  decisions,  which 
are  considered  to  have  settled  the 
construction  of  a  statute  in  a  parti- 
cular case,  were,  after  a  considerable 
length  of  time,  held  to  have  been 
wrong,  and  that  the  effect  of  altering 
them  would  be  to  unsettle  titles  and 
property  to  a  great  extent,  I  pro- 
pose to  adhere  to  the  decisions  ns 
they  existed  prior  to  the  case  of  Bar" 
rington  v.  LiddeU;  and  shall  hold, 
that  in  this  case  the  statute  applies, 
and  that  consequently  there  has  been 
a  void  direction  for  accumulation  — 
void,  for  excess,  with  respect  to  one- 
half  of  the  testator's  residue.  I  think 
it  of  great  importance  that  the  ques- 
tion should  be  settled,  and  with  that 
view  I  express  a  desire  that  the 
matter  may  be  carried  further,  and 
that,  if  f)Ossible,  the  opinions  of  the 
Lord  Chancellor  and  the  Judges  of 
the  Court  of  Appeal  should  be  ob- 
tained." 
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nephew,  C.  W.  Chapman,  were  entitled  to  the  whole  fund.  That 
the  case  of  Barrington  v.  Liddell{a)  was  one  precisely  in  point 
as  to  the  construction  to  be  put  upon  the  will  as  to  '^  portions," 
and  therefore  the  accumulation  was  legaL     In  the  course  of 
their  argument,  the  following  cases  were  also  cited  and  relied 
upon.     Mtddleton  v.  Losh  (b),  Eyre  v.   Mar$den  (c),   Shaw  r. 
Rhodes  (d)y  S.  C.  on  Appeal,  nom.  Evans  v.  Hellier  (e),  Baune 
V.  Buckton(f\  Halfardv.  Stains {g\  Beach  v.  Earl  St  Fm- 
cents  (A),  Jones  v.  Ma^gs  (t),  Morgan  v.  Morgan.  {K)     They 
admitted  that  the  whole  of  the  cases  had  been  carefully  re- 
capitulated by  the  Master  of  the  Rolls,  but  submitted  that  he 
had  overstated  the  general  result  of  them  as  to  the  effect  of  the 
Thellusson  Act. 

Mr.  Roupell  Q.  C.  and  Mr.  Sheffield,  for  the  plaintiffs  in 
support  of  the  decision  of  the  Court  below,  contended  that, 
assuming  the  accumulation  directed  to  be  void^  the  heir-at-law 
and  next  of  kin  of  the  testator  were  the  parties  entitled.  As 
to  the  question  on  the  word  **  portion,"  they  said  the  parent, 
Frances  Edwards,  could  not  be  said  to  have  an  interest  in  the 
fund  directed  to  be  accumulated,  as  it  was  part  of  the  residue ; 
and  the  bequest  to  her  was  quite  distinct  from  residue.  That 
there  was  a  well-known  technical  sense  in  which  the  word 
'^  portion "  was  used,  and  so  acknowledged  in  several  cases. 
[  Trimmer  v.  Bayne  (f),  J^m  v.  Lockyer  (m)  Exparte  Pye  re 
Dubost  («),  Wetherby  v.  Dixon  {o\  Powis  v.  Mansfield  {p\ 
Monk  V.  Monk,  (y)]  A  mere  provision  for  a  person  could  not, 
under  any  form  of  words,  be  considered  as  a  **  portion ; "  that 
word  must  mean  a  part  or  share  of  something  larger,  not  a  sub- 
stantive gift  or  integral  part  of  the  thing  itself.  He  com- 
mented on  the  several  cases  quoted  by  the  counsel  for  the  ap* 
pellants,  and  also  referred  to  Elborne  v.  Good{r\  Wildes  i^ 
Davis (s).  Turner  v.  Frederick (t)  sluH  Burt  y.  Sturt(u)  On 
the  question  as  to  the  right  of  the  heir-at-law  and  next  of  kin, 
they  cited  Ellis  v.  Maxtoell  (x),   Skrymshire  v.  Northcote.  (y) 

[Lord  J.  K.  Bruce,  in  the  course  of  the  argument,  said  he 
had  not  been  able  to  find  any  correct  definition  of  the  word 


(a)  2  De  G.  M'N.  &  G.  480. 

(b)  17  Jur.  175. 

(c)  2  Keen,  564. 

(d)  1  Myl.  &  C.  135. 

(e)  5  CI.  &  Finn.  114. 
(/)2Sim.  N.S.  91. 
(g)  16  Sim.  488. 

(h)  3  De  G.  &  Sin.  678. 
(i)   9  Hare,  605. 
(k)  20  Law  J.  109.  Ch. 
(0   7Ve8.508. 


(in)  5  Mvl.  &  C.  29. 

(n)  18  Ves.  140. 

(o)  19  Vea.  406. 

(p)  3  Uyl  8c  C.  359. 

(q)  1  BaU.  &  B.  298. 

(r)  14  Sim.  165. 

(s)  22  Law  J.  (N.  S.)  Ch.  495. 

(/)  5  Sim.  466. 

(u)  17  Jur.  728. 

(x)  3  Beav.  587. 

(y)  1  Swan.  566^ 
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*•  portion."  He  thought  the  word  "  share  "  was  a  Saxon  word, 
denoting  a  portion.  He  also  called  attention  to  McDonald  y. 
Bryce  (a),  and  to  the  fact  of  the  word  **  raising  "  being  in  the 
2nd  sect,  of  the  Act] 

Mr.  Stevens  appeared  for  the  trustees  of  the  will. 

Mr.  G.  Simpson  for  the  heir-at-law. 

Mr.  B,  Palmer^  in  reply.  The  intention  of  the  statute  was 
clearly  illustrated  by  the  case  of  Powis  v.  Mansfield  (b)y 
vnd  was  the  same  as  to  a  person  in  loco  parentis ;  and  an  interest 
h&ng  given  to  the  parent  of  the  children  designed  to  be 
benefited  was  a  compliance  with  the  requisition  of  the  Thel- 
luBSon  Act. 


1853. 


The  Lord  Chancellor  said  that  this  was  one  of  the  cases 
in  which  the  greatest  difficulty  arose  from  the  loose  and  un- 
satisfi&ctory  way  in  which,  in  modem  times,  at  least,  the  Legis- 
lature had  been  in  the  habit  of  expressing  its  will.  Nothing, 
indeed,  could  be  imagined  less  creditable  to  legislation  than  the 
wording  of  the  Act  brought  in  by  Lord  Loughborough^  and 
generally  known  as  the  Thellusson  Act. 

The  testator  in  the  present  case  by  his  will  gave  certain  real 
estate  for  the  benefit  of  his  grand-daughter,  Frances  Edwards, 
for  life,  then  for  her  children,  with  remainder  over  to  the  chil- 
dren of  his  nephew,  C.  W.  Chapman,  in  the  same  way  as  he  had 
given  them  a  share  of  his  residuary  estate.  He  then  gave  an 
annuity  of  200/.  to  his  nephew,  and  bequeathed  other  legacies. 
Then,  after  directing  that  as  to  the  annuity,  if  there  should  be 
"no  children  of  C.  W.  Chapman  it  should  form  part  of,  and  sink 
into  the  residue,  disposes  of  his  residuary  estate  in  the  follow- 
ing manner :  —  **  And  as  to  and  concerning  all  the  residue,  &c" 
^His  Lordship  read  the  residuary  clause,  and  the  other  passages 
of  the  will  before  stated.] 

The  testator  died  in  1826,  at  which  time  the  grand-daughter, 
Frances  Edwards,  was  about  thirty  years  of  age.  The  nephew 
(C.  W*  Chapman)  married,  and  had  several  children,  all  of 
whom  lived  to  take  a  vested  interest ;  but  as  to  their  shares,  no 
question  was  now  raised.  The  present  question  raised  in  this 
suit  had  relation  solely  to  the  moiety  given  to  Frances  Edwards 
and  her  children,  if  she  had  had  any.  She  was  still  unmarried, 
and  in  her  fifty-fifth  year, — a  period  of  life  when  it  may  be  said 
to  be  impossible  that  she  can  have  children.  The  question  then 
was,  what  was  to  be  done  with  that  moiety,  —  twenty-one 
years  of  the  accumulation  having  ended  in  1847  ? 
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The  1 8t  sect,  of  the  Thellu8son  Act  declared  ^'  that  no  person 
shall^  after  the  passing  of  the  Act,  by  any  deed  or  deeds,  sur- 
render or  surrenders,  will,  codicil,  or  otherwise  howsoever,  settle 
or  dispose  of  any  real  or  personal  property  so  and  in  such  man- 
ner that  the  rents,  issues,  profits,  or  produce  thereof  shall  be 
wholly  or  partially  accumulated  for  any  longer  term  than  tbe 
life  or  lives  of  any  such  grantor  or  grantors,  settlor  or  settloR, 
or  the  term  of  twenty-one  years  from  the  death  of  any  eiidi 
grantor,  settlor,  devisor,  or  testator."  If  the  matter  stopped 
there,  no  question  could  have  arisen,  because  the  twenty-one 
years  expired  in  1847.  But  then  comes  the  2nd  sect.,  which 
has  caused  so  much  litigation  :  —  '^  Provided  always,  and  be  it 
enacted,  that  nothing  in  this  Act  contained  shall  extend  to  any 
provision  for  payment  of  debts  of  any  grantor,  settlor,  or  de- 
visor, or  other  person  or  persons,  or  to  any  provision  for  raising 
portions  for  any  child  or  children  of  any  grantor ^  settlor^  or 
devisor,  or  any  child  or  children  of  any  person  taking  an  interest 
under  such  conveyance,  settlement,  or  devise.^ 

The  first  question  to  be  determined  was,  whether  the  direction 
in  the  present  will  was  a  provision  for  raising  portions  for  the 
children  of  a  person  taking  an  interest  under  this  devise.  The 
provision  was  for  the  children  or  possible  children  of  Frances 
Edwards,  and  the  nature  of  the  provision  is  an  accumulation 
during  her  life,  till  those  possible  children  attained  the  age  of 
twenty-one. 

Two  objections  were  made :  first,  that  this  is  no  direction  to 
raise  a  portion  at  all ;  and  secondly,  that  it  is  not  a  provision  for 
raising  portions  for  a  child  of  a  person  taking  an  interest  under 
the  devise ;  for  although  Frances  Edwards  does  take  an  int^csC 
under  the  devise,  it  is  an  interest  not  in  that  portion  of  the 
testator  s  property  directed  to  be  accumulated,  but  in  another 
estate. 

Now,  how  did  the  question  stand,  independent  of  authority  ? 
In  his  Lordship's  opinion,  it  was  impossible  to  say  that  the  will 
contained  a  direction  for  raising  portions.  If  asked  to  define 
what  the  raising  of  portions  was,  he  confessed  himself  in  a 
difiScuIty  not  easy  to  surmount.  It  might,  however^  be  more 
easy  to  define  what  a  thing  is  not.  He  was  not  now  required 
to  decide  whether,  under  any  circumstances,  the  gift  of  a  residue 
should  be  called  giving  a  portion ;  but  he  thought  that  a  direc- 
tion to  accumulate  all  a  person's  property  to  be  given  to  some 
child  or  children  when  he  or  they  attained  twenty-one,  was  not 
raising  a  portion  at  all :  it  was  giving  everything.  His  Lord- 
ship did  not  know  that  a  gift  of  a  whole  might  not  in  some 
sense  be  a  portion,  but  he  clearly  thought  that  in  the  present 
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case  it  did  not  come  within  the  2nd  sect,  of  the  statj  which 
pointed  to  the  raising  of  something  out  of  something  else.  This 
was  oertainlj  a  negative  definition,  but  it  was  suflScientlj  satis* 
factory  to  enable  him  to  act  on  the  present  occasion ;  and  he  was 
therefore  of  opinion,  that  the  gift  of  the  residue  to  accumulate 
was  not  a  provision  for  raising  portions  within  the  meaning  of  the 
2nd  sect  of  the  Act  If  every  direction  for  accumulation  for 
a  child  was  a  portion,  the  intention  of  the  Legislature  would  be 
entirely  defeated.  Then  it  has  been  said  that  it  must  be  for  the 
children  of  a  person  taking  an  interest  in  the  same  property : 
t>Qt  it  was  clear  that  where  residue  is  directed  to  accumulate,  if 
the  parent  take  an  interest  in  anything,  they  do  take  an  interest 
in  the  same  property  in  the  only  possible  sense  to  be  attributed 
to  the  words ;  because  what  is  directed  to  be  accumulated  is  all 
except  the  interest  given  to  the  parent.  He  could,  therefore, 
eome  to  no  other  conclusion  but  this,  that  a  direction  to  accumu^ 
late  residue  for  the  benefit  of  an  infant  was  not  a  provision  for 
raising  portions  for  the  child  within  the  meaning  of  the  2nd 
sect.  That  was  the  view  taken  by  Vice-chancellor  Kindersley 
in  Bourne  v.  Buchton{d)y  a  view  to  which  his  Lordship  gave  his 
full  accession,  as  a  rule  of  good  sense. 

But  then  it  was  said  that  the  decision  of  the  Master  of  the 
Rolls  m  this  case  militated  against  the  high  authority  of  Lord 
St  Leonards,  who  is  supposed  to  have  decided  the  contrary  in 
Barrinffton  v.  Liddell{b\  and  his  Lordship  observed  that  the 
McLster  of  the  Rolls  appeared  to  be  of  opinion  that  Barrington 
V.  LiddeU  was  opposed  to  a  long  series  of  authorities  in  a  con- 
trary direction;  that  it  was  a  dangerous  thing  to  unsettle  a 
long  course  of  decisions;  and  that  it  was  infinitely  better  to 
adhere  to  them  than  to  consider  whether  the  original  decision 
upon  the  point  was  the  right  one.  Now,  without  going  the 
whole  length  of  those  remarks,  his  Lordship  thought  that 
Barrington  v.  LiddeU  was  a  perfectly  right  decision,  but  that 
the  present  case,  in  the  view  which  he  took  of  it,  did  not 
come  within  the  same  class  of  cases.  As  to  the  case  of  Bar-- 
ringtan  v.  LiddeU  he  did  not  speak  with  the  greatest  confidence, 
knowing  the  difference  of  opinion  which  existed  on  it,  —  the 
Lord  Justice  Turner  having  taken  one  view  of  that  case,  and 
liord  St  Leonards  another.  His  Lordship  (after  stating  the 
facts  of  that  case)  said,  what  Lord  St  Leonards  decided  in  that 
case  was,  that  there,  in  the  first  place  there  was  a  provision  made 
by  the  devisor  for  the  benefit  of  the  children  of  a  parent  who 
took  an  interest,  and  that  it  was  a  direction  for  the  purpose  of 
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nusing  portions.     On  that  point  his  Lordship  had  no  doubt.    It 
had  previously  been  decided  by  yice-Chancellor  Shadwell^  in 
Halford  y.  Stains  (a),  that  portions  meant  portions  already  ex- 
isting.    Lord  St  Leonards  in  the  former  case  was  clearly  of 
opinion  that  the  30^000^  given  to  be  expended  on  a  mansion 
house  as  improving  the  estate,  settled  as  I  have  mentioned,  was 
an  interest  under  the  devise  within  the  meaning  of  the  statate. 
It  seemed  to  him  (the  Lard  Chancellor)  that  the  Master  of  tke 
Rolls  in  the  present  case  was  not  embarrassed  by  the  decision 
in  Harrington  v.  Liddell, — in  a  case  where,  as  he  (the  Lord  Chan* 
cellar)  interpreted  the  statute,  it  was  quite  clear  there  were  not 
portions,  that  being  the  very  foundation  of  the  case  of  BaP' 
rington  v.   LiddelL     His    Lordship,   therefore,   had   come  to 
the  conclusion  that  the  present  was  not  a  case  within  the  ex- 
ception of  the  2nd  sect,  of  the  statute,  and  that,  consequently, 
the  period  of  accumulation  must  be  held  to  have  terminated 
in  1847. 

His  Lordship  also  thought  that  the  decision  of  the  Master  of 
the  Rolls  was  right  as  to  the  subsequent  rents  and  profits  from 
the  year  1847. 

The  Master  of  the  Rolls  considered  that  those  rents  and 
profits  went  to  the  next  of  kin  and  heir-at-law  as  undisposed  of 
parts  of  the  residue,  and  his  Lordship  came  to  the  same  con- 
clusion upon  precedent  and  authority,  beginning  in  the  time  of 
Lord  JEldon,  The  first  question  is,  whether  there  are  here  any 
cross  reminders ;  that  is,  whether  on  the  failure  of  issue  of 
Frances  Edwards,  if  she  should  die  without  having  any  child 
who  should  attain  twenty-one,  her  share  in  that  portion  of  the 
accumulation  which  was  to  have  been  made  for  the  benefit  of  lier 
children  was  to  go  over  to  the  children  of  the  nephew,  C.  W. 
Chapman.  If  there  were  no  cross  limitations  cadet  gu4Bstio,  (at 
then,  the  income  after  1847  must,  under  any  view  of  the  case, 
go  to  the  heir-at-law  and  next  of  kin ;  if  it  is  undisposed  of,  it 
goes  to  them  as  undisposed  of  residue ;  and  if  the  ulterior  dis- 
position, which  is  to  the  testator*s  heir-at-law  and  next  of  kin,  is 
accelerated,  it  goes  to  them  by  virtue  of  that  disposition.  If 
there  are  cross  limitations,  the  children  of  the  nephew  take,  in 
case  Frances  Edwards  should  die  without  a  child  attaining  a 
vested  interest. 

For  the  purpose  of  construing  the  limitation,  it  must  be 
looked  at  as  if,  instead  of  Frances  Edwards,  it  had  been  to  John 
Edwards, — a  man  instead  of  a  woman;  and  it  must  be  recollected 
that,  whether  at  the  date  of  the  testator's  will  Frances  Edwards 
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would  have  a  child  could  not  be  ascertained  until  after  her 

deaths  unless   she  had  a  child  taking  a  vested  interest  in  her 

lifetime.     It  is  an  executory  bequest  to  the  children   of  the 

nephew,  C.  W.  Chapman,  in  case  the  plaintiff  Frances  Edwards 

should  die  and  have  had  no  child  attaining  twenty-one  years. 

This  is  clearly  good  to  carry  the  corpus  of  the  fund  whenever  the 

event  happens ;  that  is>  on  the  death  of  the  plaintiff,  she  never 

having  had  a  child  attaining  twenty-one.    His  Lordship  assumed 

that,  on   the  true  construction  of  the  will  there  were  cross 

Umitalions,  and  that  the  corpus  would  go  over  to  the  children 

of  the  nephew.     How  would  it  be  then  as  to  the  interest?   He 

thooght,  upon  the  authorities,  that  the  will  must  be  read  as  if 

it  had  directed  first,  that  the  income  should  be  accumulated 

for  twenty -one  years,  and  then  added  to  the  corpus  y  which  would 

be  good,  and  then  had  directed  that  the  accumulation  should 

go  on  until  the  event  happened,  the  happening  of  which  was 

to  carry  over  the  corpus  to  the  ultimate  legatees.     That  would 

be  bad ;  and  the  will  must  be  construed  as  if  there  were  no 

such  direction:  and  the  consequence  was,  that  there  was  an 

intestacy.     This  seemed  clearly  to  have  been  the  opinion  of 

Lord  Eldon  in  Griffiths  v.  Vere.  (a)     [His  Lordship  here  read 

the  judgment  of  Lord  Eldon  in  that  case.]  So  also  of  Lord  Lang* 

dale  in  McDonald  v.  Bryce  (J),  and  Eyre  v.  Marsden  (c),  in  both 

of  which  cases  he  directed  the  excess  of  accumulation  to  go  as 

in  the  case  of  an  intestacy.     Li  a  subsequent  case  of  Ellis  v. 

Maxwell  (d)^  the  excess  went  to  the  residuary  legatee,  there 

being  in  that  case  a  gift  of  everything  not  effectually  disposed 

of  by  the  prior  clauses  of  the  wilL     In  the  present  case,  the 

iccnmulations  are  undisposed  of,  and  consequently  go  in  certain 

pfoportions  to  the  heir-at-law  and  next  of  kin.     His  Lordship 

intimated  this  to  be  his  opinion  with  the  less  hesitation  because 

it  fid  not  appear  to  him  to  militate  against  the  decision  of  Lord 

8L  Leonards^  to  which  reference  had  been  made.     It  appeared 

to  him  that  both  decisions  were  right. 

The  Lord  Justice  Knight  Bruce  (after  shortly  stating 
the  facts)  said,  what  he  should  have  done  if  the  case  had  been 
originally  argued  before  him,  and  not  by  way  of  appeal,  he  knew 
not ;  for  after  closely  attending  to  the  able  arguments  of  the 
counsel  who  had  debated  it  in  this  Court,  and  the  relative  au- 
thorities of  importance,  so  far  as  he  was  aware  of  them,  he  had 
found  it  impossible  to  satisfy  his  mind  whether  the  present 
obscure  will  was  affected  by  the  still  darker  Act  of  Parliament, 
which  it  was  contended  did  affect  it ;  or  whether,  if  in  that 
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contention  the  appellants  are  wrongs  the  decree  under  appeal 
had  proceeded  upon  an  accurate  view  of  the  mode  and  direction 
in  which  the  statute  operated,  and  accordingly  had  correctly 
dealt  with  so  much  of  the  income  of  the  testator's  property  as 
fell  within  it ;  or  whether,  if  Miss  Edwards  were  now  to  di^ 
not  haying  married,  the  Edwards'  moiety  at  the  end  of  the 
twenty-one  years  would  go  to  the  Chapmans.     This  failure  on 
his  Lordship's  part  had  not  been  for  want  of  considering  the 
case  thoroughly.     He  had  considered  it  so  thoroughly  as  to  be 
convinced  that  he  could  not  for  any  useful  purpose  consider  it 
longer ;  and  that,  doubting  the  correctness  of  the  decision  under 
appeal,  he  was  not  so  persuaded  of  its  incorrectness  as  to  be  able 
with  propriety  to  give  a  voice  for  reversing  or  varying  it,  which 
therefore,  he  necessarily  declined  to  do. 

The  Lord  Justice  Turner  said  that  whether  looked  at 
with  reference  to  the  construction  of  the  will,  or  to  that  of  the 
statute,  the  case  presented  considerable  diflSculty ;  and  if  it  were 
necessary  for  him  to  express  an  opinion  upon  the  construction 
of  the  statutes  and  the  effect  of  the  decisions  upon  it,  his  opinion 
concurred  with  that  of  the  Lord  Chancellor,  to  the  extent  that 
the  interests  in  the  present  question  were  not  '* portions" 
within  the  meaning  of  the  Act.  [His  Lordship  here  stated  the 
two  questions  which  had  been  raised,  and  read  the  clauses  in 
the  will].  He  then  said, — There  is,  therefore,  a  division  of  the 
residue  into  moieties,  and  a  gift  of  one  moiety  to  the  children  of 
Frances  Edwards,  and  of  the  other  to  the  children  of  C.  W. 
Chapman.  This  was  not  altered  by  the  direction  that  the  sharei 
should  be  transferred  to  sons  at  twenty-one,  and  to  daughten 
at  that  age  or  marriage ;  or  by  the  direction  that  they  should  be 
vested  in  sons  at  twenty-one  or  earlier  death,  leaving  issue,  tad 
in  daughters  at  twenty-one  or  marriage,  these  directions  still 
applying  to  the  original  shares ;  viz.,  to  the  moieties.  He 
observed  that  the  word  ^^  respectively  "  occurred  in  the  direction 
as  to  vesting,  but  that  did  not  alter  the  case.  The  word 
'^  respectively  "  might  mean  either  the  respective  shares  of  the 
children,  or  the  shares  of  the  children  of  Miss  Edwards  and  Mr. 
Chapman  respectively.  He  thought  it  must  mean  their  respee- 
tive  shares.  Thus  far,  therefore,  the  moieties  were  kept  separate. 
But  then  came  the  clause,  that  if  any  such  child  or  children 
should  die  unthout  having  attained  a  vested  interest  in  his  or  her 
sharey  the  share  of  every  such  child  so  dying  should  accrue  and 
belong  "  to  the  survivor  or  survivors  of  the  said  children.^  The 
question  then  arose,  whether  this  clause  was  to  be  read  distribu- 
tively,  thus :  —  the  shares  of  the  children  of  Frances  Edirards 
should  accrue  to  the  survivors  or  survivor  of  her  children,  and 
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the  shiires  of  the  children  of  C.  W.  Chapman  to  the  survivors 
or  survivor  of  his  children :  and  in  his  Lordship's  opinion  the 
clause  was  to  be  so  read. 

The  words  **  any  such  child  or  children  "  must  mean  any  child 
or  children  of  Miss  Edwards  or  of  Mr.  Chapman ;  and  the  words 
"  the  said  children^  are  referential  to  the  words  "  any  such  child 
or  children.^  The  words  **  survivors  or  survivor  of  the  said 
children,"  therefore,  meant  the  survivors  or  survivor  of  the 
childmi  of  Miss  Edwards,  or  of  Mr.  Chapman.  This  construe- 
tioB  was  fortified  by  the  consideration  that  there  was  a  distinct 
gift  in  moieties,  and  that  something  must  be  found  equally 
distinct  to  alter  it.  The  construction  which  would  give  any 
part  of  the  share  originally  bequeathed  to  a  child  of  one  family 
to  the  children  of  the  other  would  seem  to  be  foreign  to  the 
intention  of  the  testator.  The  effect  of  such  a  construction 
would  be  that  if  each  had  one  child,  and  one  had  a  second  child, 
wUch  lived  only  an  hour,  the  estate  which,  if  the  second  child 
had  not  been  bom,  would  have  been  divisible  in  moieties  between 
the  two  children  would  become  divisible  in  three  eighths  and 
five  eighths,  —  such  was  apparently  inconsistent  with  the  tes- 
tator's intention. 

The  moieties  were  clearly,  therefore,  to  be  kept  distinct  It 
remained  to  be  considered  whether  the  last  clause  altered  this 
eondusion.  After  much  consideration  of  that  clause,  his  Lord- 
•hip  thought  that  it  did  not  alter  the  distributive  character  of 
the  previous  dispositions.  He  thought  that  the  word  '^  either  " 
in  it  must  be  construed  **  one.^^  For  there  were  not  only  the 
words  *^  shall  not  have  been  applied  or  disposed  of  for  the  purposes 
aforeuLxd^  but  there  were  also  the  words  "  or  any  part  thereof  ^ 
in  the  clause  having  reference  to  the  death  of  children  with- 
out attaining  a  vested  interest;  and  upon  no  other  construction 
duHH  that  of  applying  the  clause  to  the  several  moieties  did  he 
see  how  a  child  could  attain  a  vested  interest  in  part,  without 
attuning  a  vested  interest  in  the  whole.  His  construction, 
therefore,  of  the  will  was,  that  all  the  clauses  of  the  will  were 
to  be  read  distributively,  and  that  if  Miss  Edwards  died  without 
children,  her  moiety  would  go  to  the  heir  and  next  of  kin,  and 
not  to  the  Chapmans. 

As  to  the  construction  of  the  statute,  this  question  was 
confined  to  Frances  Edwards's  children's  moiety,  there  being  no 
dispute  as  to  the  Chapmans'  moiety.  The  question  was  whe- 
ther Miss  Edwards,  having  no  children,  what  became  of  the 
income  of  the  moiety  given  to  her  children,  which  accrued  after 
the  expiration  of  the  twenty-one  years  from  the  testator's 
death,  and  of  the  income  of  the  fund  accumulated  from  that 
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moiety  during  the  twenty-one  years  ?  It  seemed  to  his  Lordship 
that  in  any  event  the  heir  and  next  of  kin  must  be  entitled 
Either  the  statute  applied,  or  it  did  not.     If  it  applied,  one  or 
other  of  these  consequences  must  follow,  —  either   its  effect 
must  be  to  strike  the  trust  for  accumulation  out  of  the  wiO,  as 
in  Eyre  v.  Marsden  and  McDonald  v.  Bryce^  or  it  must  con- 
stitute a  statutory  disposition  of  the  income  in  favour  of  the 
persons  entitled,  subject  to  the  trust  for  accumulation.    In  the 
former  case,  the  heir  and  next  of  kin  must  take  as  upon  in 
intestacy,  in  the  latter  they  must  take  under  the  statutory 
disposition';  for,  there  being  no  child  of  Miss  Edwards  there  is 
no  person  who  can  take  before  them.     The   income   cannot 
remain  to  abide  the  event  of  Miss  Edwards  having  children; 
because  the  Act  says  it  shall  go  to,  and  be  received  by,  the 
person  who  would  be  entitled  if  there  was  no  trust  for  acra- 
mutation.     There  was  no  person  but  the  heir-at-law  and  next 
of  kin  to  whom  it  could  go,  or  by  whom  it  could  be  received. 

But  if  the  statute  did  not  apply,  or  in  other  words,  if  there 
are  portions  within  the  meaning  of  the  exception  in  the  2od 
sect.,  then  there  was  a  valid  trust  for  accumulation  during  the 
life  of  Frances  Edwards.  But  as  there  was  no  possibility  of 
her  having  children,  the  trust  is  to  accumulate  for  the  benefit 
of  the  heir  and  next  of  kin;  that  is  to  say,  they  have  vested 
interests  subject  to  be  divested  only  in  an  event  which  cannot 
happen.  Having  vested  interests  in  the  capital  to  be  accumu- 
lated, they  are  entitled  to  present  payment ;  and  he  concuned 
in  affirming  the  decree  of  the  Mcister  of  the  Rolls. 

Appeal  dismissed.     Costs  of  all  parties  out  of  the  estitei 

Solicitors,  Fry  §•  Loxley  ;  Hoppe  §•  Boyle  ;  and  SheffieUL 
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BLISSET  V.  DANIEL  AND  OTHERS,  (a) 

IN  the  year  1839,  the  plaintiff  became  a  partner  in  a  firm  called 
'^  John  Freeman  and  Copper  Company,"  which  was  possessed 
of  very  extensive  copper  works  at  Swansea  and  elsewhere,  and 
had  for  many  years  carried  on  the  business  of  melting  and 
making  copper,  brass,  and  mixed  metals,  and  buying  and  selling 
the  same.  The  partnership  had  been  carried  on  for  upwards  of 
a  century  under  articles  for  the  most  part  similar  to  those  hereiih' 
after  mentioned,  and  which  were  drawn  up  in  1844,   and  to 

(a)  Reported  by  R.  H.  Hurst,  Esq. 
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which  the  plaintiff  and  four  of  the  defendants  were   parties.      ,  ^^^^'  , 
These  articles,  after  reciting  that  the  business  had  been  carried       Busset 
on  for  many  years  under  the  above  title,  and  that  the  parties       daniel 
thereto  were  the  sole  surviving  partners,  and  were  possessed  of   and  Otuers. 
considerable  property  which  was  vested  in  Richard  Brickdale      Statement, 
Ward,  as  trustee  for  the  company,  witnessed  that  the  partners  ment  of  the 
aineed  that  the  partnership  should  continue  for  fourteen  years  ^"»inefs»  a"d 

^,  ,,  ...        several  other 

determinable  as  thereinafter  mentioned.    That  the  capital,  joint  clauses  requir- 
ctock,  debts,  and  effects  of  and  belonging  to  the  said  parties,  ^^1^^^^^^^" 
indiii£]^  the  said  freehold  and  leasehold  hereditaments,  should  should  ouiy  be 
form  part  of  the  capital  to  be  employed  in  the  said  trade,  and  mittee  m<^™" 
should  be  estimated  and  taken  as  being  of  the  value  of  72,000/.  ings.    The 
That  the  capital  to  be  employed  in  carrying  on  the  said  trade  ^n^tned^a 
should  be  112,500/.,  to  be  considered  as  divided  into  twenty-  power  of  ex- 
five  shares  of  4500/.  each,  sixteen  only  of  which  (being  at  that  m^ority, 
rate  equivalent  to  the  value  of  the  plant,  stock-in-trade,  debts,  ^^»c^  .^*?  *^ 
and  effects,  as  the  same  stood  on  the  30th  day  of  June  last)  terms.  —  HeU, 
should  be  considered  as  belonging  to  the  several  parties  to  the  ^^jW^L^^®"^ 
articles;  the  remaining  nine  being  held  in  suspense  until  re-  cised  without 
quired  to  be  allotted  to  any  party  to  be  admitted  thereafter  to  asXmXand^ 
the  said  partnership,  or  to  any  partner  who,  with  the  consent  of  without  any 
a  majority  of  the  partners,  might  be  permitted  to  increase  the  mittee  mcalng. 
number  of  his  shares.     The  deed  then  stated  how  the  sixteen  But^«W,  that 
•hares  were    then  held,   and   provided  for  the  allotment  of  must  be  excr- 
additional  shares  to  the  then  partners,    or  to  new  partners.  c»8ed^n« /^/^^ 
Then    followed    provisions  for  drawing    out  the    profits  and  benefit  of  the 
bearing  the  losses  of  the  business ;  and  then  it  was  provided  an*d  not  for'the 
that  the   partners  should  meet   in  committee   at  such   times  benefit  of  indi- 
and  places  as  the  holders  of  a  majority   of    the    shares  for  And^w'hen'a"' 
the  tinae  being  should  appoint,  for  the  purpose  of  inspecting,  managing  part- 
lesolving,    and    determining   on    the    conduct    and  manage-  sonai  grounds, 
meni  of   the    affairs   of   the    partnership,    and    for    makins^  suggests  and 

--,  .  ,  ...  ^,  .,         procures  the 

any  additions  to  or  alterations  ;n  the  terms  of  the  articles,  majority,  by  a 
Tbcn  followed  the  usual  provision  that  the  partners  would  be  j^^Jij^s  If  *r" 

sign  a  notice  of 
ezpolfxoo  against  another  partner,  and  in  his  absence,  such  conduct  will  be  considered  by  a  Court 
of  Kqmty  as  fraudulent,  and  the  notice  so  signed  as  void. 

Futnerthip  articles  contained  a  clause,  requiring  an  annual  valuation  of  the  property,  for  the 
parpose  of  ascertaining  the  shares  of  the  partners,  the  amount  of  which,  when  so  ascertained,  was 
to  be  carried  to  their  respective  separate  accounts,  and  certain  books  signed,  after  which  the  ac- 
cmmt  was  to  be  binding  on  all  parties.  Deceased  partners  were  to  be  paid  the  value  of  their 
shares  aa  the  same  stood  at  the  time  of  the  last  preceding  settlement ;  and,  by  a  subsequent  clause, 
this  prorision  was  to  extend  to  the  shares  of  bankrupt,  insolvent,  or  expelled  partners.  No  annuiiJ 
TaluaUon  was,  in  fact,  ever  made ;  but  the  amount  was  entered  year  by  year,  as  it  was  fixed  at  the 
date  of  the  deed,  and  which  was  much  below  the  real  value.  On  a  particular  occasion,  imme- 
diatdj  after  the  books  were  signed,  and  without  any  previous  intimation,  a  partner  was  served 
with  notice  of  expulsion.  — Held*  that  although  the  power  of  expulsion  given  by  the  articles  was 
an  absolute  power,  yet,  no  valuation  having  been  made  in  pursuance  of  the  articles,  the  power 
could  not  be  carried  into  effect ;  and  that  the  partner  whom  it  was  intended  to  expel  was  not 
V>nnd  by  his  having  signed  the  books ;  and  it  was  so  held,  although  he  had  himself,  on  several 
occasions,  settled  with  deceased  partners  on  that  footing. 


486  THE  EQUITY  BEPORTS. 

,  ^^^  ^     true  and  faithful  to  each  other  in  all  transactions  relative  to 
BLI88ET       their  said  partnership,  and  would  from  time  to  time  make  and 
Danikl       S^^®  a  just  and  true  account  and  disclosure  to  and  consult  and 
AND  Othsbi.    advise  with  each  other  in  and  about  the  business  and  concerns 
SiaiemmL      thereof,  wheu  and  so  often  as  there  should  be  occasion.    Then 
followed  the  provisions  for  taking  the  accounts  and  asoertun- 
ing  the  profits,  which  were  as  follow : — *'  That  the  said  ptfties 
shall  and  will  yearly  and  every  year  during  the  continuance  of 
the  said  partnership,  upon  or  within  sixty  days   next  after 
the  30th  of  June,  meet  together  in  the  counting-house  of  the 
sud  partnership,  and  then  and  there  state,  settle,  and  finally 
adjust  all  the  accoutits  of  the  partnership,  and  make  a  rest  or 
settlement  therein,  up  and  home  to  the  30th  day  of  June ;  to 
which  end  the  said  parties  shall  and  will  make  an  inventoij, 
estimate,  and  valuation,  of  all  their  joint  stock-in-trade,  gooda^ 
wares,  merchandises,  utensils,  and  implements  of  trade,  moneys^ 
securities  for  moneys,  and  other  efiects,  and  shall  and  will  make 
an  inventory  of  all  debts  and  sums  of  money  which  shall  be 
then  due  and  owing  to  the  said  partnership,  taking   out  of 
such  inventories,  estimates,  and  valuations,  all  proper  deduc- 
tions, and  all  due  and  reasonable  allowances  for  loss  by  decay, 
&c,  and  of  all  debts  which  shall  be  bad,  desperate,  or  doobtfuly 
and  shall  likewise  make  an  inventory  of  all  such  debts,  dutiesi 
and  sums  of  money  as  shall  be  then  due  or  owing  by  or  from 
the  said  partnership,  and  shall  and  will  bring  the  same  ac» 
counts  to  a  balance  so  as  ^o  ascertain  the  capital  joint  stock  tf 
the  said  partnership y  and  the  net  clear  gains  and  profits  which 
shall  have  been  made  thereby,  or  the  net  and  clear  losses  tfait 
may  have  been  incurred  therein ;    and  also  the   sevend  and 
respective  shares  of  the  said  parties  of  and  in  the  said  esfAtl 
joint  stock,   and  gains  and  profits  or  losses  respectively,  and 
shall  and  will  thereupon  carry  such  shares  to  the  debit  or  credit 
sides,  as  the  case  may  be,  of  the  respective,  private,  or  sepanUe 
accounts  of  the  said  parties  with  the  said  partnership^  whidi 
said  private  or  separate  account  shall   also   be  brought  to  a 
balance,  so  that  the  true  state  and  condition  of  the  said  partner- 
ship or  joint  trade,  and  the  respective  shares  and  interests  of 
the  said  parties  therein,  may  clearly  and  plainly  appear.     And 
that  when  such  rest  or  settlement  shall  be  so  made  as  aforesaid, 
the  same  shall  be  signed  and  subscribed  by  the  said  parties 
respectively,  in   testimony  of  their   having   approved   of  and 
allowed  the  same ;  after  which  no  such  rest  or  settlement  ^1 
be  opened  or  controverted  unless  some  error  shall  plainly  and 
manifestly  appear  on  the  face  of  the  same  to  the  amount  of 
1000^  or  upwards,  and  shall  be  detected  within  eix  calendar 
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months  next  after  such  rest  or  settlement  shall  have  been  so      .  . 

signed  and  subscribed,  and  then  only  for  the  correction  of  such       Blissst 
error."     The  deed  then  provided,  that  if  any  partner  should       daniel 
refuse  or  neglect  to  sign  the  account  for  three  months  without    Axm  Othkbs. 
assigning  his  reason  in  writing  it  should  be  taken  as  binding      Staumenu 
Bpon  him  in  the  same  manner  as  if  he-  had  signed  it.     That  if 
any  partner  should  be  desirous  of  retiring,  and  the  partners 
Iwlding  a  majority  of  the  shares,   exclusive  of  those  of  the 
wishing  to  retire,  should  consent  thereto  in  writmg  by 
in  the  committee  book  at  a  committee  meeting,  then 
sadi  partner  should  have  a  right  to  retire;  and  all  the  partners, 
except  such  retiring  partner,  should  take  to  his  share  of  and  in 
the  stock-in-trade,  moneys,  debts,  and  effects  of  the  partner- 
ship, and  should  pay  to  him  the  amount  of  his  share  as  the 
tame  stood  at  the  time  far  making  tJie  yearly  rest  or  settlement 
next  preceding  such  retirement  with  interest  thereon,  at  the  rate 
of  42.  per  cent,  from  that  time  up  to  the  time  of  payment,  together 
with  such  money  as  he  should  have  advanced  and  brought  into 
the  partnership  subsequently  thereto,  and  interest  thereon  at 
the   like  rate,  deducting  moneys  drawn  out,  to  be  made  in 
two  equal  instalments,  with  provisions  as  to  security  and  re- 
leases.    That  if  any  partner .  should  die  before  the  30th  of 
June  then  next  ensuing  the  date  of  the  deed,  the  survivors 
should  take  to  the  whole  partnership  property,  and  should  pay 
the  executors  of  the  deceased  partner  his  share  as  the  same  stood 
on  the  30th  of  June  preceding ;  and  that  if  any  partner  should 
kqipen  to  die  after  the  30th  of  June  next  ensuing  the  date  of 
the  articles,  and  before  the  determination  of  the  partnership, 
then  the  surviving  partners  should  take  hb  share,  and  pay  his 
•secotors  as  the  same  stood  at  the  time  of  making  the  yearly 
fast  or  settlement  next  preceding  such  death,  with  interest,  &c, 
vnik  provisions  for  security  until  the  share  was  paid,  and  for 
ideases  and  conveyances  to  the  executors. 

The  deed  then  provided  that  it  should  be  lawful  for  the 
kdders  of  two  thirds  or  more  of  the  shares  for  the  time  being 
finHn  time  to  time  to  expel  any  partner,  by  giving  to,  or  leaving 
for  lum  at  his  then  or  last  place  of  abode  in  England  or  Wales, 
a  notice  in  writing,  under  their  hands,  of  such  expulsion,  which, 
in  that  event,  should  operate  from  and  at  the  time  of  giving  or 
leaving  such  notice,  and  should  be  in  the  following  form :  — 

*•  We  do  hereby  give  you  notice  that  you  are  expelled  from 
the  partnership  carried  on  under  the  firm  of  John  Freeman 

and  Copper  Company.     Witness  our  hands,   this day  of 

in  the  year,"  &c 
Provitton  was  then  made  for  giving  notice  of  dissolution  of 
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,  ^^^^'  ,  partnership^  so  far  as  related  to  the  expelled  partner.  That 
BLI88ET  in  case  any  or  either  of  the  said  partners  should  become  bank- 
jy  ^'  rupt,  or  take  the  benefit  of  any  Act  passed  or  to  be  passed  for 

jDn>  OTHEB8.  the  benefit  of  insolvent  debtors,  during  the  said  partnership. 
Statement  or  should  be  expelled  therefrom,  the  interest  or  share  of  such 
bankrupt,  insolvent,  or  expelled  partner  should  cease  as  to  the 
profit  and  loss  in  the  same  manner  as  if  he  had  died  on  the 
day  when  he  was  declared  bankrupt,  applied  for  his  discharge* 
or  had  been  expelled.  And  the  same  arrangements  should  be 
adopted  for  ascertaining  the  amount  of  his  share,  and  for  secur- 
ing payment  thereof  with  interest,  and  otherwise,  as  would  ha?e 
been  applicable  to  the  event  of  his  decease. 

That  the  shares  of  the  deceased  bankrupt,  insolvent,  or  ex- 
pelled partners,  should  be  disposed  of  in  such  way,  either  to  or 
between  some  or  all  the  continuing  partners,  or  by  the  admis- 
sion of  a  new  partner  or  partners,  as  the  holders  of  the  majority 
of  the  shares  which  should  belong  to  partners  present  at  auy 
such  meeting  as  aforesaid  might  determine;  one  calendar 
month's  notice  in  writing,  signed  by  any  one  or  more  of  the 
continuing"  partners,  having  before  been  delivered  to  or  left  at 
the  then  or  last  place  of  abode,  in  England  or  Wales,  of  each 
of  the  other  partners,  signifying  his  desire  that  such  shares 
should  be  disposed  of;  and  until  they  were  so  disposed  of, 
they  should  continue  at  the  joint  risk,  profit,  or  loss  of  all  the 
continuing  partners,  in  proportion  to  the  interest  they  should 
respectively  hold  in  the  concern,  who  should  direct  an  entry  in 
the  committee  book,  and  should  forthwith  bring  into  the  siud 
concern  such  amount  of  capital  which  should  thus  be  deficient 
in  the  proportions  in  which  they  were  respectively  interestect 
and  should  respectively  be  charged  in  their  respective  accoimts 
current,  with  interest  on  the  amount  which  should  respectivdj 
be  brought  in,  until  the  same  was  repaid.  The  deed  then 
contained  provision  for  dissolution  of  partnership  on  resolution 
of  the  holders  of  three  fourths  of  the  shares,  due  notice  of  in- 
tention to  propose  such  resolution  being  given,  and  for  valuation 
of  the  property. 

In  June,  1850,  the  plaintiff  was  the  owner  of  three  shares  in 
the  said  partnership ;  and  the  defendant,  Philip  Yaughan,  was 
the  owner  of  five  shares,  and  was  also  manager,  at  a  salary  of 
800/.  per  annum,  and  a  further  gratuity  of  250L  per  annum. 
And  at  a  meeting  then  held,  Philip  Henry  Yaughan,  the  son  of 
Philip  Yaughan,  was  admitted  as  a  partner  in  respect  of  one 
share.  On  the  26th  of  August  there  was  a  meeting  of  all  the 
partners  for  the  purpose  of  ascertaining  the  profit  and  loss  for 
the  year  ending  June  30th  preceding,  and  the  accounts  were 


THE  EQUITY  REPORTS.  -489 

then  agreed  to.  It  was  then  proposed  by  Vaughan  the  elder  ,  ^^^^'  , 
that  his  son  should  be  appointed  as  an  additional  managing  Blisset 
partner,  with  a  salary  of  1501.  per  annum.  Daniel 

Tlie  plaintiff  objected  to  this,  on  the  ground  that  it  was  better  and  OTHEsa, 
only  to  have  one  partner  responsible  for  the  management  of  the  StatemenL 
afikirs  of  the  partnership ;  some  discussion  ensued,  and  the 
meeting  was  adjourned  to  the  29th  for  the  purpose  of  signing 
the  books.  On  that  day  the  plaintiff  attended  the  adjourned 
meeting,  and  signed  the  general  balance  book,  and  the  private 
aoooant  book,  and  other  documents ;  immediately  after  which 
Daniel  and  Cave,  the  two  principal  partners,  produced  letters 
written  to  them  by  the  defendant  Vaughan,  stating  that  plain- 
tiff's conduct  was  such,  that  either  himself  or  plaintiff  must  retire 
from  the  concern.  Plaintiff  thereupon  requested  explanation, 
bat  Vaughan  refused  to  give  any.  Plaintiff  said  he  should  not 
retire,  but  in  the  evening  of  the  same  day  he  was  served  with 
notice  of  expulsion  in  the  form  required  by  the  articles  of  part- 
nership. This  was  the  case  as  stated  by  the  bill.  The  case, 
as  stated  by  the  joint  answer  of  the  defendants,  was,  that  the 
plaintiff  had,  during  a  considerable  period  prior  to  20th  of 
August,  systematically  conducted  himself  towards  Vaughan  in 
a  rude,  uncourteous,  and  insulting  manner,  and  had  availed 
himself  of  every  opportunity  of  manifesting  his  ill-feeling 
towards  him  (Vaughan),  and  had  rendered  the  discharge  of 
bis  duties  as  manager,  on  the  occasions  when  he  was  brought 
in  contact  with  him,  disagreeable  and  irksome  to  the  last 
degree ;  and  on  the  occasion  in  question  had  expressed  himself 
in  terms  so  exceedingly  offensive  and  insulting,  as,  in  the 
defendant  Vaughan*s  opinion,  to  preclude  the  possibility  of 
farther  intercourse,  and  to  lead  to  an  immediate  determination 
by  Vaughan  to  continue  no  longer  associated  with  him  in  busi- 
noB ;  and  that  accordingly,  after  Daniel  and  the  plaintiff  had  left 
the  room,  Vaughan  called  the  attention  of  Cave  to  plaintiff's 
ecmduct  towards  him,  and  stated  that  it  had  now  become  so 
gross  and  insufferable,  that  he  could  bear  it  no  longer,  and  that 
either  he  or  plaintiff  must  leave  the  firm ;  whereupon  Cave,  who 
had  himself  witnessed  and  been  much  annoyed  at  the  conduct 
and  manner  of  the  plaintiff  towards  the  defendant,  Vaughan,  at 
the  meeting  and  on  other  occasions,  considering  that  the  deter- 
mination of  the  defendant,  Vaughan,  might  lead  to  the  partner- 
ship losing  the  benefit  of  his  services,  and  that  he  being  the  only 
partner  conversant  with  the  said  trade,  his  retirement  would  be 
highly  injurious,  said,  "I  wish  we  could  get  rid  of  him;"  mean- 
ing thereby  to  intimate  his  opinion  that  the  plaintiff  rather  than 
Vaughan  should  retire ;  but  that  at  that  time  he  did  not  re- 
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J     member  the  clause  of  expulsion  in  the  articles,  but  this  speech  re- 
BLI88ET       minded  Vaughan  of  that  clause ;  whereupon  they  sent  for  the 
Daniel       articles,  and  then  Cave  suggested  that  Daniel,  the  senior  partner, 
AND  Others,   should  be  consulted,  which  was  done,  and  then  Vaughan,  at  their 
Statement      request,  wrote  to  them  the  letter  stating  his  determination; 
that  when  the  parties  met  on  the  29th  of  August  nothing  wss 
said  about  this  matter  until  the  books  were  signed,  and  then 
Daniel  and  Cave  produced  this  letter,  and  discussion  ensued; 
whereupon  the  plaintiff  stated,  but  very  ungraciously,  that  h» 
meant  nothing  offensive,  and  asked  Vaughan  to  state  in  what 
respect  his  conduct  was  exceptionable,  but  he   declined  to 
enter  into  any  discussion  on  the  subject.     Daniel   and   Cave 
then  stated  that  the  business  could  not  be  carried  on  without 
Vaughan,   and   that   they   had   no  choice  in  retaining  him; 
and  then  Cave  said,  **  Well,  Blisset,  what  is  to  be  done  ?    You 
see  Vaughan  will  not  remain  if  you  do ; "  whereupon  plaintifl^ 
who  had  been  before  much  excited,  became  more  violent,  and 
said,  '^  Done !  Mr.  Vaughan  may  go  if  he  pleases,  and  I  dare 
say  some  other  manager  may,  after  a  time,  be  found  ;**  and  then 
intimated  his  intention  of  going  to  consult  his  solicitor.     In  the 
evening  the  notice  of  expulsion,  according  to  the  form  required 
by  the  articles,  was  served  on  Blisset.    During  the  whole  of 
this  time  one  of  the  partners  was  absent  from  the  country,  and 
was  not  consulted  in  any  way. 

It  appeared  by  the  evidence,  that  the  statement  of  accounts 
come  to  on  the  26th  of  August,  did  not  really  show  the  true 
value  of  the  partnership  property ;  and  there  was  much  evidence 
to  show  that  the  plaintiff  had  been,  up  to  the  date  of  this  tranf- 
action,  on  terms  of  intimate  friendship  with  all  the  partners 

The  other  facts  as  well  as  the  arguments  are  all  sufficiently 
stated  in  the  judgment. 
Argument  The  Solicitor- General y  Mr.  Rolt,  Mr.  James,  and  Mr.  SelufM, 

for  the  plaintiff.     They  cited  Const  v.  Harris,  (a) 

Sir  Fitzrotf  Kelly,  Mr.  Malins,  and  Mr.  Osborne,  for  the  de 
fendants. 

Judgnunt  The  Vice-Chancellor  now  gave  judgment.     In  this  case 

Ji^  29.       there  are  three  principal  heads  under  which  the  questions  maj 
be  made  to  range. 

Ist.  Whether  the  power  of  expulsion  can  be  exercised,  with- 
out  any  reason  being  assigned,  by  two  thirds  of  the  partners, 
and  by  their  signing  a  notice  in  the  form  prescribed  by  the 
articles,  and  without  any  meeting  in  committee. 

(a)  Turn.  &  Rnss.  496. 
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2ndly.  How  the  share  of  the  expelled  partner  is  to  be  valncd 
according  to  the  deed.  And  whether  any  means  of  valuing  it 
existed  at  the  date  of  the  notice  of  expulsion. 

3rdly.  Whether  the  power  which  has  been  in  this  case  exer- 
cised has  been  so  exercised  as  that  the  Court  will  give  effect  to      Judgment 
it,  even  assuming  the  valuation  which  was  to  be  made  could  be 
iBade  according  to  the  terms  of  the  deed. 

On  the  first  point  I  have  come  to  a  conclusion  in  favour  of 
tbe  defendants.  On  the  second  and  third  in  favour  of  the 
plaintiff.  I  have  not,  therefore,  considered  a  fourth  point  which 
was  raised,  but  which  was  a  subordinate  one,  namely,  whether, 
in  fact,  there  was  a  notice  signed  by  two  thirds  of  the  partners, 
looking  to  the  peculiar  position  of  the  shares  of  Philip  Henry 
Vanghan.  I  have  not  gone  into  that  point  in  detail:  it  is 
enough  to  say  that  if  the  case  had  rested  on  that  objection  alone, 
I  could  not  have  decided  it  in  favour  of  the  plaintiff.  First, 
then,  is  the  power  of  expulsion  absolute  ?  I  think  it  is ;  and 
looking  at  the  clear  terms  of  the  deed,  I  think  it  was  not  ne- 
cessary to  assign  any  ground  for  expelling  a,  partner.  I  con- 
sider that  they  could  do  it  of  their  own  authority  and  without 
meeting  in  committee.  There  are  so  many  clauses  in  the  deed 
which  expressly  direct  committee  meetings  to  be  held  for  par- 
ticular purposes,  that  as  such  is  not  the  case  with  respect  to  the 
power  of  expulsion,  I  think  it  cannot  have  been  intended.  [His 
Honour  here  referred  to  several  clauses  of  that  description.] 
Therefore  in  that  point  I  think  the  defendants  are  correct. 
The  second  and  third  points  require  more  investigation.  I  need 
not  say  that  in  this  respect  the  construction  of  the  deed  must  be 
of  the  strictest  character;  and  I  think  that  Mr.  Ward,  the 
iolicitor,  did  not  improperly  express  it,  when  he  stated  in  the 
letter  which  was  put  in  evidence,  that  everything  would  be 
eomtrued  against  the  parties  who  were  exercising  the  power  of 
expolsion.  And  it  is,  therefore,  taking  that  strict  view  of  the 
i^ts  of  parties  that  I  am  to  address  my  mind  to  the  stipula- 
tions contained  in  thesQ  articles.  The  power  is  one  of  the  most 
stringent  character,  requiring  no  reason  to  be  assigned  or 
entertained  by  the  parties  exercising  it,  and  it  has  been  exercised 
in  that  manner.  The  consequence  that  results  is,  that  two  thirds 
of  the  partners  acquire  a  right  of  purchasing  for  themselves  the 
share  of  the  expelled  partner,  at  a  price  fixed  by  the  stipulations 
in  the  deed.  Two  thirds  may  decide  how  those  shares  shall  be 
apportioned,  and  therefore,  may  appropriate  them  to  them- 
selves. Neither  is  there  any  limitation  as  to  the  time  when  the 
notice  of  expulsion  is  to  be  given.  It  may  be  given  at  a  time 
of  prosperity,  or  at  a  time  when  the  partnership  is  about  to  he' 
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wound  up;  and  therefore,  it  is  quite  clear  that,  for  the  pro- 
tection of  the  expelled  partner,  the  articles  must  be  construed 
most  strictly,  and  that  there  should  exist  a  mode  of  valuing  the 
expelled  partner's  share,  at  the  time  of  his  expulsion,  which 
should  be   entirely  consistent  with    the  stipulations   he  had 
entered  into.     It  was  argued  by  Sir  Fitzroy  Kelly  that  he  most 
take  his  position  as  a  deceased,  bankrupt,  or  retiring  partner: 
that  may  be  so ;  but  the  only  result  is,  that  in  those  cases,  too, 
the  deed  must  be  most  strictly  construed.      The   object  of 
inserting  that  clause  is  obvious.     This  partnership  having  been 
in  existence  nearly  a  century,  it  was  the  wish  of  the  partners  to 
avoid  exposing  the  concern  to  the  vicissitudes  which  occur  by 
the  death  or  bankruptcy  of  partners ;  they  wished  to  be  in  a 
position  not  to  have  the  concern  broken  up  by  any  of  those 
events ;  and  therefore,  instead  of  the  right  being  that  which  the 
law  would  otherwise  confer  upon  the  executors  or  assignees  of 
deceased  or  bankrupt  partners,  of  having  their  shares  ascertained 
by  sale,  stipulations,  by  means  of  which  it  might  be  ascertained 
beforehand  what  was  the  exact  value  of  the  share  to  be  paid, 
were  inserted  in  the  deed ;  so  that  the  other  partners,  on  pay- 
ing  over  that  amount,  might  be  enabled  to  carry  on  the  partner- 
ship.    But  the  mode  in  which  they  have  provided  for  this 
contingency  is  not  so  felicitous  as  Sir  Fitzroy  Kelly  supposed 
It  was  stiid  that  this  clause  was  a  valuable  addition  to  the 
provisions   usually  inserted  into  partnership  deeds,  inasmuch 
as  it  provided  for  incompatibility  of  temper.     Whether  or  not 
that  is  prudent,  in  any   deed  of  this  sort,  may  be  doubtitil; 
unquestionably  in  the  present  case  it  has  been  most  di8astnMi& 
This  partnership  had  gone  on  for  eighty  years  without  anyioeh 
clause  ;  and  it  had  gone  on  from  the  time  of  its  insertion  down 
to  1850  without  its  being  exercised;  and  I  am  bound  toholcl, 
that  now  it  has  not  been  exercised  in  a  way  to  show  that  it  is 
beneficial,  or  can  be  carried  into  effect. 

His  Honour  then  referred  to  the  clauses  of  the  deed  which 
provided  for  the  amount  of  capital  by  means  of  which  the 
concern  was  to  be  carried  on  —  the  provision  for  ascertaining 
the  net  profits,  and  settling  the  accounts,  and  for  what 
should  be  done  if  any  partner  refused  to  sign  the  books  with- 
out assigning  any  reason  for  such  refusal  —  (remarking  that 
there  was  no  provision  to  meet  the  case  of  a  partner  refusing 
to  sign,  and  assigning  a  reason  for  so  doing) — and  the  provision 
for  ascertaining  the  share  of  a  deceased,  bankrupt,  or  retiring 
partner,  and  the  extension  of  that  provision  to  an  expelled 
partner ;  and  continued.  The  first  thing  that  strikes  one  ia^ 
that  it  clearly  must  have  been  intended  that  a  valuation  of 
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some  sort  was  to  be  made.     Sixty  days  are  given  for  the  pur-      .  ^^^^*  , 
pose  of  settling  the  account     Those  sixty  days  are  not  given       Blissbt 
without  reference  to  the  magnitude  of  the  concern  and  the  time       j>aniel 
requisite  for  making  the  valuation.    And  we  do  find,  in  point  of    and  Others. 
fact,  I  am  bound  to  say,  that  great  pains  were  taken  as  to  all  those      Judgment. 
portions  of  the  valuation  which  was  made,  so  that  it  should  be 
according  to  the  precise  construction  of  that  part  of  the  deed. 
And  then  I  should  at  once  say  that  a  question  was  raised  as  to 
the  meaning  of  the  clause   by  which  it  is  provided   that  a 
retiring  partner  shall  be  paid  the  amount  of  his  sh^re  '^  as  the 
Mtme  stood  ^  on  the  30th  of  June  preceding.    But  I  think  that 
must  mean  ''as  the  same  stood"  in  the  books  of  the  partner- 
ship; and  the  more  so  as  the  same  expression  occurs  in  an  earlier 
part  of  the  deed,  where  72,000/.  is  said  to  be  equivalent  to  the 
value  of  the  plant,  &c.,  '^  as  the  same  stood  on  the  30th  day  of 
June."     It  did  stand  in  the  books  at  that  time  at  that  sum.   I 
think  that  is  sufficient  to  give  a  clue  to  the  expression  throughout 
the  rest  of  the  deed,  and  I  must  treat  it  to  be  as  it  stood  in  the 
books  of  the  partnership.     What  was  to  be  done  in  the  event 
of  a  partner  dying  between  the  30th  of  June  and  August,  does 
not   quite   appear.     That  seems  to  be  casus  omissus,  because 
no  settlenient  of  accounts  would  then  have  taken  place;  perhaps 
the  value  of  the  share  would  then  have  to  be  settled  according 
to  the  general  law  of  partnership ;  but  I  do  not  think  that 
becomes  a  question  of  importance  in  this  case.     But  when  an 
inventory^  estimate,  and  valuation  is  to  be  made,  subject  only 
to  all  proper  deductions,  how  can  I  say  that  something  is  not 
to  be  done  which  is  in  reality  and  truth  a  valuation ; — some* 
thing  which  shows  that  the  partners  did  exercise  a  judgment  on 
the  value ;  and  from  that  valuation  afterwards  made  what  arc 
called  just  deductions?     I  did  notice  the  remarkable  difference 
in  the  clauses  respecting  the  valuation  to  be  made  at  the  end  of 
the  partnership;  which,  instead  of  saying,  "  all  the  joint  stock- 
in-trade,  goods,  wares,  merchandise,  utensils,  and  implements," 
Bays,  "  all  buildings,  works,  estates,  and  other  joint  stock-in- 
trade,  goods,  wares,  merchandise,  utensils,  and  implements;"  as  if 
they  thought  there  would  be  something  more  definite  then  done 
in  respect  to  a  valuation  of  the  buildings  and  works  and  the 
estates,  as  contrasted  with  the  previous  valuation.      But  I  do 
not  see  how  I  could  give  that  meaning  to  the  words ;  because  the 
effect  of  that  would  be  to  strike  out  from  the  yearly  valuation 
any  estimate,  conventional  or  otherwise,  of  the  buildings  and 
estates ;  and  then  I  do  not  see  how  it  would  be  possible  to  find 
out  the  value  of  the  capital.     Tlien  if  that  be  so,  and  it  is 
necessary  that  there  should  be  an  exact  valuation,  has  that  been 
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^^^'  ,  done  ?  In  truth  there  has  never  been  any  valuation  at  all  of  a 
BuBsxT  great  part  of  the  property  from  year  to  year.  Take,  for  example, 
J.  ^'  the  White  Rock  works,  which  have  been  put  down  from  year  to 

AND  Othsbs.  year  at  5600^  ;  there  was  no  intention  of  excluding  that  from 
Judgment  the  valuation.  The  evidence  is,  that  they  were  worth  29,7001 
I  was  pressed  with  the  argument  that  the  parties  came  in  on  the 
principle  that  the  shares  were  to  be  taken  at  4500^  each,  tad 
therefore  that  they  were  to  go  out  at  the  same  rate ;  but  they 
profess  to  have  a  valuation  of  everything,  and  an  estimate  of 
debts,  in  such  a  manner  as  that  when  it  is  done  the  rest  may 
appear  as  profits;  therefore,  they  do  purport  to  have  a 
valuation ;  and  the  clause  does  not  say  that  in  estimating  the 
profits  they  shall  take  the  plant,  &c,  at  a  fixed  sum,  at  which  it 
stood  at  the  date  of  the  deed,  namely,  72,000/.,  but  that  it 
should  be  valued ;  and  the  evidence  in  the  case  is,  that  taking 
the  value  of  the  site  on  which  the  works  stand,  and  the  works 
themselves,  with  certain  other  property,  the  value  would  be 
29,700/.,  instead  of  5600/.  Can  this  be  said,  then,  to  be  a  valua* 
tion  ?  In  truth  no  valuation  has  been  made,  and  nothing  done 
under  this  clause  of  the  articles. 

Then  it  was  said.  True,  we  may  not  have  valued  the  property 
according  to  the  clause ;  but  the  parties  have  m^et  together,  from 
time  to  time,  and  have  substituted  this  mode  of  taking  the  valiu- 
tion  for  that  which  would  be  a  strict  valuation  according  to  the 
clause.  And  they  put  it  higher  than  that,  for  they  say.  If  parties 
so  bieet  and  agree  to  this  conventional  value,  it  may  be  called  a 
valuation  within  the  clause.  Certainly,  before  one  can  arrive  at 
that  conclusion,  one  must  see  that  it  was  most  plainly  and  dis* 
tinctly  intended  by  the  partners,  with  the  view  of  meeting  all 
the  various  contingencies  of  the  removal  of  a  partner,  includiBg 
this  removal  by  expulsion.  The  statement  made  by  the  defend^ 
ants  as  to  the  reasons  for  adopting  this  particular  mode  of 
valuation,  is,  ^*  that  the  price  of  copper  is  subject  to  great  flue* 
tuations;  and  that  this  circumstance,  and  the  obligation 
imposed  by  the  said  articles  on  the  surviving  and  continuing 
partners,  for  the  time  being,  to  take  the  shares  of  retiring  and 
deceased  partners  at  the  sums  at  which  the  shares  respectively 
stand  in  the  said  partnership  books,  have  rendered  it  necessary 
that  the  accounts  of  the  said  partnership  should  be  so  taken  as 
to  secure  such  surviving  and  continuing  partners  from  future 
loss  arising  from  depreciation  in  the  property  and  effects  of  the 
stud  partnership :  and  that  with  this  view  it  has  been  for  many 
years  last  past,  and  from  a  time  anterior  to  the  year  1839,  the 
practice  of  the  said  partnership  in  taking  the  annual  accounts,  to 
contemplate  the  possibility  of  a  disastrous  termination  of  the  said 
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business^  and  to  look  forward  to  the  possibility  of  a  sale  becoming 
necessary  under  the  most  disadvantageous  circumstances^  and  to 
take  care  that  there  should  be  sufficient  assets,  even  under  such 
circumstances,  for  discharging  all  the  liabilities  of  the  partner- 
ship, including  the  amount  of  capital  due  to  the  partners  re- 
spectively. And  that  with  that  view,  in  all  the  annual  estimates 
of  the  fixed  property,  works,  and  plant  of  the  said  partnership, 
the  same  have  been  valued,^  not  in  any  respect  with  reference  to 
their  actual  cost,  or  what  they  would  be  worth  as  a  going  con- 
cern, but  with  reference  to  the  position  of  the  partners  in  the 
said  firm,  under  the  said  partnership  articles,  and  at  sums  which, 
after  full  consideration  by  the  partners  of  all  the  circumstances 
affecting  the  said  properties,  works,  and  plant,  and  the  said  trade, 
it  was  fairly  considered  the  same  would  realise  in  the  event  of  the 
same  being  brought  to  sale  by  stoppage  of  the  concern."  That 
is  the  principle  which  they  state  to  have  induced  them  to  put 
down  these  particular  values,  or,  in  other  words,  to  make  no 
valuation,  but  to  continue  really  a  nominal  and  conventional 
value  on  all  this  property.  How  has  a  valuation,  come  to  upon 
that  basis,  and  for  those  reasons,  any  relation  whatever  to  the 
caae  of  an  expelled  partner,  when  the  expelling  partners  are  not 
compelled  to  take  the  shares,  but  when  they  ac«iuire  them  by 
their  own  act  and  wish  ? 

I  can  understand  that,  with  respect  to  death,  which  may 
happen  to  any  one  at  any  moment,  or  with  respect  to  a  party 
wishing  to  retire,  and  therefore  knowing  all  the  circumstances 
beforehand,  it  may  be  very  well  to  say,  it  is  reasonable  to  take 
•ach  a  course,  although  not  in  accordance  with  the  deed,  but 
amounting,  in  fact,  to  a  new  agreement.  But  it  is  quite  dear 
that  it  has  not  the  slightest  bearing  on  the  case  where  parties^ 
exercising  their  own  option,  are  insisting  on  becoming  pur- 
diasers  of  the  share  of  an  expelled  partner.  If  any  one  had 
eoasidered  the  case  of  an  expelled  partner  he  could  not  say  that 
it  was  fair,  right,  and  just  that  it  should  be  put  on  the  footing, 
or  the  valuation  made,  as  if  the  others  were  compelled  to  take 
the  property,  or  the  whole  was  to  be  disposed  of  as  on  a  disas- 
trous termination  of  the  business.  A  deceased  partner  loses  all 
interest  upon  his  death.  The  retiring  partner  voluntarily  re- 
nounces all  the  accruing  profits  coming  to  him.  The  bankrupt 
or  insolvent  partner  becomes,  by  operation  of  law,  disentitled  to 
any  remaining  profits.  But  the  expelled  partner  has  all  future 
profits  forcibly  taken  from  him.  Moreover,  the  power  is  sure 
pot  to  be  exercised  at  a  time  of  pressure.  I  cannot,  therefore, 
hold  that  a  valuation  made  upon  such  principles,  is  a  valuation 
within  the  clause  of  the  deed.     Another  point  was  raised  with 
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^858.  respect  to  the  provision  for  reserves,  which  is  only  of  importance 
BussET  ^  further  showing  the  principle  which  has  been  acted  on.  Being 
_  ^'  therefore  of  opinion,  that  no  valuation  fitted  to  the  case  of  an 

Daniel 

AND  Others,  expelled  partner  has  been  made,  it  becomes  necessary  to  consider 
Judgment  what  is  the  effect  of  that  on  giving  a  notice  of  this  description. 
If  no  mode  of  valuing  the  share  exists,  and  there  appears  tome 
to  be  none,  except  that  pointed  out  by  the  deed,  which  is  now 
impossible — then,  even  for  the  sake  of  the  defendants.  Ism 
bound  to  hold  that  the  power  of  expulsion  cannot  be  exercised; 
because,  as  was  observed  by  Sir  Fitzroy  Kelly y  the  whole  scheme 
and  frame  and  object  of  the  articles  is,  not  to  break  up  the  part* 
ncrship — not  to  have  a  forced  sale  and  valuation  ;  and  if  you 
can  only  expel  a  partner  by  bringing  his  share  to  that  forced 
sale  and  valuation,  the  consequence  would  be  that  the  power 
cannot  be  carried  into  effect.  [His  Honour  then  referred  to 
the  case  of  Jackson  v.  Sedgwick  (a)»  and  the  words  of  Lord 
Eldofiy  where  he  says  *^  that  he  always  understood  that  partner- 
ship articles  were  read  in  that  Court  as  not  containing  those 
clauses  on  which  parties  had  not  acted,^  and  continued.]  Of 
course,  if  this  clause  of  valuation  be  considered  as  out  of  the 
deed,  then  the  power  of  expulsion  must  necessarily  be  removed 
with  it ;  for  the  latter  is  to  be  followed  by  the  consequence  of 
the  expelled  partner  being  paid  according  to  this  valuation. 
And,  therefore,  I  have  come  to  the  conclusion,  on  that  part  of 
the  case  alone,  it  would  have  been  impossible  to  sustmn  this 
power  of  expulsion  in  the  mode  in  which  it  has  been  exe^ 
cised. 

There  remains  the  third  question;  whether,  assuming  tbe 
power  of  expulsion  had  remained,  it  has  been  so  exercised  as 
that  the  Court  would  give  effect  to  it,  and  declare  that  Ik 
plaintiff*  has  ceased  to  be  a  partner.  This  is  certainly  the  most 
painful  part  of  the  case  — and  I  have  purposely  gone  through 
that  which  is  the  more  abstract  part,  with  reference  to  the  dry 
construction  of  the  articles  first,  and  I  feel  more  satisfied  in  my 
own  mind  that  I  can  come  to  the  conclusion  that  I  have  done 
upon  that  part  of  the  case  without  the  possibility  of  allowing 
my  feelings  to  be  mixed  up  in  any  way  with  this  extremely 
painful  part  of  the  investigation.  I  must  confess  that  I  never 
remember  to  have  witnessed,  among  persons  occupying  the  high 
station  which  both  plaintiff*  and  defendants  have  filled  in  the 
mercantile  world,  a  course  of  proceeding  so  extremely  unsatis* 
factory  and  harsh,  and  so  wanting,  not  only  in  regard  to  dae 

consideration,  but  what  I  think  is  of  much  more  importance^ 

» 

(ap  1  Swans.  460. 
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fair  dealing  towards  the  party  who  has  been  so  expelled  from      .  ^^^^'  , 
this  partnership.     I  have  said  that  I  hold  it  was  competent  to       Busset 
the  defendants  to  give  a  notice  to  expel  without  assigning  any  ^' 

reason^  and  without  holding  any  meeting  with  their  co-partners ;  and  Othebs, 
but  then  the  power  must  be  exercised  bond  fide.  Sir  Fitzroy  Jwlgmeni. 
KeUy  said  the  Court  could  not  introduce  any  new  words  into 
this  contract.  The  Court  does  not  do  that ;  but  it  presupposes 
in  every  contract — and^if  there  can  be  any  difference^  more 
especially  in  every  contract  of  partnership, — a  basis  of  good  faith, 
on  which  all  the  stipulations  of  the  deed  must  rest.  This  power 
woald  never  be  allowed  by  this  Court  to  be  exercised  against 
what  may  be  called  the  truth  and  honour  of  these  articles,  to 
borrow  an  expression  which  has  been  applied  to  another  de- 
scription of  contract  It  is  clear  this  power  was  never  intended 
to  be  exercised  by  two  thirds  of  the  partners  for  their  own 
exclusive  benefit.  If  cause  be  shown  and  proved,  it  removes  all 
£fficulty  with  reference  to  fraud,  using  that  word  in  the  sense 
in  which  this  Court  uses  it ;  but  if  cause  be  not  shown  and 
proved,  then  it  must  be  very  clearly  made  out  that  the  exercise 
of  the  power  has  been  in  good  faith.  Suppose  the  case  of  a 
very  profitable  year  occurring  after  a  very  disastrous  one,  and 
notice  given  by  two  thirds  of  the  partners  to  another  partner 
that  he  is  to  be  expelled,  just  as  the  share  of  the  profits  is  about 
to  be  ascertained;  and  then  a  subsequent  resolution  to  appro- 
priate his  shares  to  themselves.  They  have  full  power  to  do  it 
under  these  articles :  but  no  one  can  contend  that  such  an  cxer- 
ciae  of  the  power  could  be  upheld.  Again,  I  will  suppose  the 
partnership  about  to  dissolve,  and  that  this  extraordinary  mode 
of  undervaluing  the  property  has  been  continued  down  to  the 
lost  year,  and  then  a  notice  to  have  been  given  just  as  the  whole 
affiiir  was  about  to  be  wound  up.  Everybody  would  say  that  it 
WM  impossible  for  a  notice,  given  under  those  circumstances, 
lod  with  no  cause  assigned,  to  be  maintained  in  this  Court. 
These  are  tests  to  show  that  the  literal  construction  of  these 
articles  cannot  be  enforced,  although  no  particular  cause  for  the 
notice  of  expulsion  need  be  given.  The  principles  of  good  faith 
have  been  long  settled  as  applicable  to  a  case  of  this  descrip- 
tion* It  is  thus  laid  down  in  the  Third  Institute,  (a)  *^  At 
cum  aliquis  renunciaverit  societati,  solvitur  societas.  Sed  pland 
si  quis  callidd  in  hoc  renunciaverit  societati  ut  obveniens  aliquod 
lucrum  solus  habeat,  veluti  si  totorum  bonorum  socius  cum 
ab  aliquo  hseres  esset  relictus,  in  hoc  renunciaverit  societati  ut 
hasreditatem  solus  lucri  faceret,  cogitur  hoc  lucrum  communi- 

(a)  Tit  25.    "  De  Societate,"  c.  4. 
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,  ^^^^'  ,      care.*'     It  must  be  plain  that  you  can  neither  exerciae  a  power 

BussET       of  this  description  by  dissolving  the  partnership,  nor  by  doing 

Daniel       "^^  Other  act  for  purposes  contrary  to  the  plain  meaning  and 

AMD  Others,    stipulations  of  the  deed,  which  must  be,  that  this  power  is 

JudgmenL     inserted,  not  for  the  benefit  of  any  particular  parties  hoidiDg 

two  thirds  of  the  shares,  but  because  it  is  considered  to  be  for 

the  benefit  of  the  whole  society  that  there  should  be  vested  ia  a 

majority  this  power  to  be  exercised  for  the  benefit  of  all.    Then, 

has  it  been  so  exercised  here  ? 

[His  Honour  then  went  through  the  circumstances  of  the  case, 
from  the  meeting  on  the  26th  of  August  down  to  the  service  of 
the  notice  of  expulsion,  and  continued.]  Now,  if  it  had  rested 
on  that  state  of  things  alone,  it  strikes  me  that  it  would  be  im- 
possible to  uphold  this  notice :  it  never  was  intended  that  any 
one  partner  —  for  really,  in  this  case,  the  whole  has  emanated 
from  Mr.  Vaughan, —  being  dissatisfied  with  the  manner  and 
conduct  of  another  partner  (even  if  that  be  really  the  case,  as  to 
which  I  must  refer  to  the  evidence),  should  be  able,  in  the  ab- 
sence of  the  other  partner  who  is  to  be  expelled,  to  suggest  and 
procure,  nay,  almost  by  threats  to  coerce,  the  parties  who  may 
happen  to  be  the  holders  of  the  other  remaining  shares,  suffideat 
to  make  up  the  majority  of  the  two-thirds,  to  sign  the  notice, 
in  order  to  obtain  for  himself — for  it  is  that  in  efiTect — the 
advantage  of  expelling  that  partner  whom  he  seeks  to  expd 
It  is  clear,  upon  the  evidence,  that  no  object  was  to  be  obtiuned, 
except  that  Vaughan  says,  "  I  will  not  remain  if  Blisset  does." 
There  was  no  necessity  for  coming  to  a  hasty  conclusion ;  there 
was  time  for  deliberation  and  for  communication  with  Blisset 
Vaughan  could  not  retire  without  their  leave :  the  parties  seem 
to  have  forgotten  that  And  what  had  Blisset  done  ?  Assum- 
ing the  case  of  the  defendants  to  be  correct,  he  had  only  made 
himself  very  disagreeable  to  Vaughan ;  and  surely  that  which, 
according  to  Mr.  Vaughan's  statement,  he  had  endured  for 
several  years  might  have  been  endured  for  a  few  weeks  longer. 
But,  even  under  that  state  of  circumstances,  the  negotiating  by 
one  partner  for  the  concurrence  of  his  two  co-partners  to  exer- 
cise this  power,  in  the  manner  in  which  it  has  been  exercised 
here,  is,  in  itself,  a  course  of  proceeding  which  the  Court  will 
hold  sufiScient  to  invalidate  the  power,  if  nothing  else  existed  in 
the  matter.  With  regard  to  that  I  will  just  refer,  though  it  is 
merely  by  way  of  analogy,  to  what  was  said  by  Sir  fVilHam 
Grant,  in  Featherstonhauffh  v.  Fenwick  (a),  as  to  the  necessity 
of  good  faith  between  partners,  and  of  avoiding  all  clandestine 

(a)  17Ve8.298. 
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proceedings  by  one  partner  against  another^  whereby  any  pos- 
sible advantage  can  accrue  to  the  former.  [His  Honour  here 
referred  to  the  facts  and  judgment  in  that  case,  and  proceeded.] 
Now  it  seems  to  me  that  it  was  not  fair  nor  right,  it  was  clan-  and  Others, 
destine,  on  the  part  of  Vaughan,  to  secure  the  eai*,  if  I  may  say  JudgmenL 
80,  of  those  having  the  controlling  power,  by  making  up  with 
himself  two  thirds  of  the  partnership,  by  a  representation  of  his 
caBCy  and  for  his  own  purposes,  for  his  own  objects  alone,  to  get 
them,  by  a  threat  of  withdrawing,  to  sign  this  document,  with- 
out the  slightest  communication  to  Mr.  Blisset.  He  had  no 
right  to  acquire  the  advantage,  which  he  does  acquire  by  that 
act,  of  becoming  the  purchaser  of  these  shares,  and  paying  off  a 
capital  of  13,0002.  or  14,000/.,  at  a  rate  to  produce  24  or  25  per 
cent.,  and  appropriating  to  himself  the  profits  which  the  con- 
cern was  producing.  And  he  does  that  by  a  communication,  in 
the  absence  of  Blisset,  when  it  was,  as  I  hold,  incumbent  on  him 
to  let  Mr.  Blisset  have  at  least  an  equal  opportunity  with  himself 
of  laying  before  the  other  two  partners  what  his  case  was.  I  do 
not  say  that  there  should  be  a  consultation  in  committee ;  nory 
if  Cave,  Daniel,  and  Vaughan  were  equally  of  one  mind  that 
it  was  expedient  that  Mr.  Blisset  should  be  expelled,  that  that 
would  not  be  sufficient :  but  what  is  not  fair,  and  what  this 
Coart  will  not  support  is,  that  Mr.  Vaughan,  who  alone  wished 
to  get  rid  of  Blisset,  should,  by  these  threats,  procure  the  con- 
currence of  these  two  partners  to  effect  that  object. 

But  how  does  the  case  stand  with  reference  to  the  allegation 
of  misconduct  of  Mr.  Blisset,  and  the  impossibility  of  conduct- 
ing the  business  with  him  ?  [His  Honour  then  went  through 
the  evidence  in  the  case,  alluding  to  the  friendly  letters  which 
had  passed  between  Blisset  and  Vaughan,  down  almost  to  the 
very  date  of  these  transactions,  to  the  way  in  which  they  had 
Veen  travelling  together  in  matters  of  business,  and  to  the  in- 
'ritttions  to  dinner  which  passed  between  them,  and  continued.] 
How  is  it  possible  for  me,  in  the  face  of  such  evidence,  to 
assume  that  the  conduct  of  Blisset  had  become  such  as  to  render 
it  impossible  for  Vaughan  to  carry  on  business  in  conjunction 
with  him  as  a  co-partner  ?  I  confess  this  is  a  part  of  the  trans- 
action which  is  extremely  painful,  and  utterly  inexplicable  on 
the  theory  suggested.  It  was  said,  that  Blisset's  objection  to 
Vaughan's  son  being  made  co-manager  was  so  monstrous  an  act, 
and  one  showing  such  obvious  ill-feeling  and  ill-will  towards 
Vaughan,  as  of  itself  to  justify  the  notion  entertained  by 
Vaughan  on  the  subject.  I  confess  I  never  was  more  surprised 
at  hearing  anything.  I  never  heard  an  argument  of  such  a  kind 
urged.     Here  was  a  young  man  just  coming  of  age;  here  wa^ 
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.  ^^^'  ,      his  father  quite  capable  of  managing  the  business ;  the  son  had 
BLI88BT       only  just  been  admitted  a  partner ;  and,  I  confess,  I  think  the 
^*  application  to  have  him  appointed  sub-manager  was  premature ; 

AND  Others,  but,  whether  it  was  so  or  not,  it  was  quite  competent  to  Blisset  to 
Judgment,  object :  he  does  so ;  and  gave  as  is  reason,  his  dislike  to  a  divided 
responsibility :  a  very  natural,  and,  as  it  seems  to  me,  proper 
reason.  And  yet  that,  except  what  I  am  to  infer  from  oianner, 
and  looks,  and  expression,  as  to  which  no  evidence  has  been 
given,  is  really  all  that  is  stated  to  have  taken  place,  and  on  for- 
mer occasions  there  is  no  evidence  of  any  such  expressions. 
Under  all  the  circumstances,  I  cannot  hold  that  this  was  any- 
thing but  an  act  of  absolute  and  arbitrary  power,  which  the  co- 
partners were  induced  to  commit,  not  for  any  benefit  to  be 
derived  to  the  partnership  in  general,  but  only  because  Vaughan 
said  he  would  retire  if  Blisset  remained. 

The  only  other  point  is  that  suggested  by  Mr.  Matinsy  that 
the  bill  ought  to  be  dismissed,  as  containing  charges  of  fraud, 
which  are  not  made  out.  The  statement  complained  of  is,  that 
^*  Philip  Yaughan,  being  annoyed  at  the  plaintiff's  opposition  to 
the  proposed  salary  to  his  son,  conceived  the  design  of  exdudiog 
plaintiff  from  the  partnership,  and  communicated  the  same  to  the 
defendants,  Thomas  Daniel  the  elder,  and  William  Cave,  whom  he 
prevailed  on  to  join  that  design."  Every  word  of  that  is  true. 
Then  this  passage  occurs :  ^*  The  plaintiff,  not  having  any  sus- 
picion of  the  plot  so  formed  against  him."  **  Plot "  is  a  stroi^ 
expression ;  but,  I  confess,  it  appears  to  me  that,  upon  a  scheme 
formed  for  expelling  a  partner,  under  a  clause  in  a  deed  which 
the  parties,  who  are  going  to  exercise  it,  had  forgotten,  aod 
which  they  must  suppose  the  party  against  whom  it  was  to  be 
exercised  had  forgotten  also ;  the  invitation  to  attend  the  meet- 
ing, and  sign  the  account  without  any  communication  of  the 
scheme  so  formed,  does  amount  to  a  combination ;  which,  though 
the  word  be  a  strong  one,  may  be  considered  as  a  ^^  secret  con- 
trivance ; "  and  that  is,  I  suppose,  the  proper  meaning  of  the 
word  *'  plot," — a  secret  contrivance  to  the  detriment  and  damage 
of  the  plaintiff.  Then  comes  a  still  stronger  passage.  It  charges 
that  *^  the  intention  of  the  notice  was  to  confiscate  the  plaintiff's 
share ; "  and  *^  that  the  said  notice  of  expulsion  was,  under  the 
circumstances  aforesaid,  fraudulent,  inoperative,  and  void."  Now, 
it  may  not  have  been  the  main  intention,  but  one  certain  con- 
sequence of  this  act  of  expulsion  was  to  appropriate  the  shares 
of  this  partner  for  the  benefit  of  the  others ;  and,  in  one  sense, 
as  far  as  obtaining  a  thing  at  a  very  cont^iderable  undervalue  is 
confiscation,  it  would  aniount  to  that.  Moreover,  I  am  bound 
to  hold  that  this  notice  is  void ;  and  void  upon  the  ground  of 
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its  having  been  clandestinely  obtained  by  one  partner,  and  at      ^  'i^S. 
the  instance  of  one  partner  alone,  and  not  having  been  obtained       Bitussr 
on  a  bon&Jide  exercise  of  the  judgment  of  all  the  partners :  and,       ^  ^ 
whatever  notions  may  be  entertained  elsewhere,  in  this  Court    and  Othsbc 
that  is  held  to  be  a  fraud,  as  regards  that  partner.     The  view      JudgmenL 
taken  by  thb  Court  of  the  conduct  of  all  parties  to  each  other» 
especially  those  who  are  bound  by  ties  of  partnership,  is  one  of 
the  highest  morality.     The  standard  by  which  parties  are  here 
tried,  either  as  trustees  or  co-partners,  or  in  various  other  rela- 
tions which  may  be  suggested,  is  a  standard,  I  am  thankful  to 
aaj,  far  higher  than  the  standard  of  the  world  ;  and,  tried  by 
that  standard,  I  hold  it  to  be  impossible  to  sanction  the  removal 
of  this  partner.     The  removal  of  him  at  a  time  when  he,  as  well 
as  his  co-partners,  may  be  well  supposed  to  have  been  utterly 
Ignorant  that  the  power  of  removal  existed ;  the  design  of  so 
removing  him,  nor  any  hint  of  that  design  having  been  com- 
municated to  him ;  the  removal  having  been  to  gratify  one 
partner  only,  and  exercised,  not  on  the  judgment  of  the  other 
two,  but  those  two  being  induced  to  concur  and  consent  to  that 
removal  in  his  absence :  I  say,  tried  by  the  standard  of  this 
Courts  such  conduct  must  be  considered  as  a  fraud  upon  the 
plaintiff. 

I  have  looked  upon  this  case  as  if  the  matter  of  the  account 
were  unconnected  with  it ;  and  have  held  that  the  notice  given 
-could  not  be  supported  upon  the  mere  ground  of  construction ; 
but  I  confess  that  the  case  is  more  painful  to  my  mind  when  I 
Jock  at  the  circumstances  connected  with  the  account  It  is 
true  the  plaintiff  had  settled  the  account — it  is  true  he  had 
signed  the  sheet  which  showed  the  profits;  but  can  any  one 
suppose,  if  he  had  been  told  it  was  intended  to  expel  him,  he 
would  have  done  an  act  binding  himself  irrevocably  (for  that  is 
the  contention  on  the  other  side),  by  putting  his  signature  to 
Aoee  yarious  documents,  which  by  the  articles  he  was  required 
to  sign  ?  Can  any  one  doubt  for  a  moment  that  if  he  had  been 
told,  *'  At  the  time  you  are  putting  your  name  to  that  document 
you  are  in  effect  agreeing  to  sell  your  share  in  this  concern,  and 
all  its  future  profits,  for  a  given  sum  of  money  calculated  on  a 
series  of  conventional  valuations,  which  have  in  truth  no  refer- 
ence to  the  real  value  of  the  property :  we  have  formed  an 
intention  of  expelling  you,  and  as  far  as  regards  us  you  are 
already  gone  from  the  concern;" — can  any  one  doubt  that  he 
would  have  said,  *^  You  having  given  me  fair  notice  of  this :  I 
must  consider  the  proper  course  to  be  taken.  I  will  not  put  my 
name  to  this.  I  will  not  bind  myself  by  my  signature  to  these 
accounts.     I  will  have  all  my  rights  open  to  me  in  every  way  I 
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,  ^^^'  ,      can  coaceive,  and  every  means  of  suggesting  a  due  and  proper 

Bjlusbt      alteration  of  those  accounts^  looking  at  the  altered  circumstances 

J.  *•  between  us  **  ?    Would  it  then  have  been  possible  for  me  to  have 

xtn>  Othbrb.   held  that  a  valuation  so  made  —  they  having  all  the  facts  before 

Judgment  them  on  which  they  were  to  become  purchasers,  and  he  haWng 
none  on  which  he  w.as  to  become  seller  —  could  be  maintained 
upon  any  principles  on  which  this  Court  is  in  the  habit  of  am- 
sidering  the  rights  of  parties  under  circumstances  of  this  dfi- 
scription?  I  regret  that  the  intervention  of  friends  and  gentlemen 
to  induce  Mr.  Yaughan  to  retire  from  the  position  he  had  taken 
should  have  failed,  but  as  they  have  failed,  and  the  matter  is 
brought  before  this  Court  to  decide  the  rights  of  the  parties,  I 
have  come  to  the  conclusion  that  the  notice  given  is  unques* 
tionably  void,  and  that  Mr.  Blisset  did  not  thereby  cease  to  ben 
partner  in  this  concern. 

Now,  the  consequences  I  apprehend  would  be,  if  the  strict 
rights  were  insisted  on,  that  the  plaintiff  would  be  entitled  to 
have  his  share  ascertained  and  the  property  sold :  but  he  does 
not  wish  to  drive  matters  to  that  extremity  ;  and  there  being  a 
passage  in  the  answer  offering  a  valuation,  and  to  account  for 
the  profits  of  the  partnership,  the  decree  I  propose  to  make  is 
as  follows :  — 

''  Declare  that  the  notice  of  expulsion  given  to  the  plaintiff 
on  the  29th  August,  1850,  was  void,  and  that  he  did  not  thereby 
cease  to  be  a  partner  in  the  firm  of  John  Freeman  and  Copper 
Company,  in  the  pleadings  mentioned :  the  plaintiff  waiving  iO 
such  relief  as  is  sought  by  the  bill  as  consequent  on  his  exdo- 
sion  from  the  said  co-partnership ;  and  the  defendants  by  their 
answer,  offering,  in  the  event  of  the  notice  being  deemed  innlid, 
to  account  for  the  share  of  the  plaintiff  in  the  profits  of  thesud 
business  from  the  30th  of  June,  1850,  let  an  account  be  taken 
on  the  footing  of  the  articles  of  the  said  profit  from  the  sud 
30th  of  June,  and  let  the  share  of  the  plaintiff  in  such  profits 
be  ascertained  and  carried  to  his  account  in  the  books  of  the  said 
partnership.  All  just  allowances  to  be  made,  including  Philip 
Vaughan's  salary  as  manager.  Interest  to  be  allowed  at  five 
per  cent,  on  the  money  standing  to  the  credit  of  the  plaintiff  as 
from  the  29th  of  August,  1850,  and  on  what  shall  be  found  due 
for  his  profits  in  the  subsequent  years  from  the  time  when  the 
accounts  were  settled  by  the  defendants  for  those  years." 

The  costs  of  the  suit  must  be  given  to  the  plaintiff.  I  did 
not  overlook  the  fact  of  the  plaintiff's  having  settled  a  number 
of  accounts  upon  this  principle  with  deceased  partners,  and  in 
one  case  with  a  partner  who  knew  he  was  dying  at  the  time ; 
but  that  seems  to  be  entirely  consistent  with  the  statement  in 
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the  answer,  that  this  principle  was  adopted  with  reference  to  a      ,  ^^^^'  , 
deceased  or  retiring  partner.  Bluset 

Solicitors,  Tatham,  Upton,  §•  Johnson  ;  Meredith,  Reeve,  8f  Co.       jyj^^^  ' 

AND  Others. 


FRIPP  V.  THE  CHARD  RAILWAY  COMPANY.  vice- 

FRIPP  V.  THE  BRIDGE  WATER  AND  TAUNTON      ^''w^^'' 
CANAL  AND  RAILWAY  COMPANY,  (a)  June2h22.23. 

iflESE  were  two  motions  which  came  on  together,  for  the  The  Court  will, 

appointment  of  a  receiver  and  manager  in  each  of  the  two  ofonV^8ev(t 

undertakings.  ral  co-mort- 

By  4  W.  4.    c  liii.,  •  the    Chard    Canal    Company   was  mterest  U  in 

established  with  a   share   capital   of  57,000/.,  and  power  to  wrear,  appoint 

ft  receiver  of 

borrow  an  additional  sum  of  20,000/.,  to  be  secured  by  mort-  the  rates  of 

gage,  a  short  form  of  which  was  given  by  the  Act,  and  the  toU^*^®^  *lie 

interest  on    which  was   to  be  a  charge   on  the  tolls  prior  to  vested  in  ft 

dividends.     By  section  92.  power  was  given  to  two  justices  to  SSIoug^^T* 

appoint  a  receiver  in  case  the  interest  should  be  in  arrear  for  companj^being 

twenty-one  days,  but  with  a  proviso  that  nothing  therein  con-  Jry*co^ra-" 

tained  should  prejudice  the  remedies  of  the  mortgagees,  either  tion.  has  duties 

^^bicb  1l  Ifi 

at  Law  or  Equity.     By  3  Vict.  c.  i.  power  was  given  to  raise  compellable,  by 
additional  share  capital,  and  to  borrow  an  additional  sum  of  »«»m^»"««.  to 

^_  ^_^_  ,  *  -  _         ,  ,       perform,  and  IS 

26,000i.  by  mortgages,  to  be  postponed  to  the  mortgages  under  liable  to  indict- 
the  prior  Act ;  and  by  that  Act  it  was  provided,  that  the  tolls  ™le°*a?^^oj.''g 
aboiild  be  charged  equally  throughout  the  whole  length  of  the  will  be  s'uffi- 
canal,  and  that  no  reduction  or  advance  should  be  made  in  JJctedwiinst 
faYonr  of  any  particular  person  or  company.     By  4  &  6  "Vict,  the  lossof  pos- 
c-  X.,  the  company  was  empowered  to  be  common  carriers,  and  i^ity  to* 
by  aabaequent  Acts  power  was  given  to  convert  the  canal  into  •PP^J '»  »od  al- 
m  ndlway,  but  this  had  never  been  done.     The  company  had  of  Incorpora- 
boiiDwed  the  whole  of  the  sums  of  20,000/.,  and  26,000i,  and  J^r'the'a'^^b 

the  whole  of  the  first  sum  and  a  considerable  part  of  the  second  ment  of  a  re- 
ceiver and 

(a)  Reported  by  R.  H.  Hurst,  Esq.  manager, 

the  Court 
will  appoint 
such  receiver  at  the  instance  of  one  of  several  co-mortgagees  interested  in  a  second  mortgage, 
notwithstanding  the  party  applying  has  the  legal  estate  in  hmiself  by  means  of  a  prior  mortgage, 
for  tlie  property  is  in  the  nature  of  a  trading  concern. 

A.nd,  although  there  is  a  statutory  jurisdiction  in  justices  of  the  peace  to  appoint  a  receiver, 
and  aldioog^  Uiere  is  a  receiver  and  manager  in  possession,  appointed  by  a  migority  of  the  plain- 
tiff's co-mortgagees,  in  whose  appointment  and  conduct  he  has  acquiesced  for  a  number  of  years, 
pfTOvided  the  pUuntifF  has  a  substantial  interest 

Although  doubts  may  be  entertained  whether  the  suit  is  properly  framed,  and  whether  the  pro- 
per parties  are  before  the  Court,  the  Court  will  remove  a  receiver,  whether  in  possession  on  behaJf 
of  the  company,  or  appointed  by  a  majority  of  co-mortgagees,  and  appoint  another  in  his  place, 
notwithstanding  nothing  is  proved  against  his  character  or  his  ability,  if  it  appear  that  he  has  an 
interest  which  may  conflict  with  that  of  the  company. 

Bat  the  Court,  upon  an  interlocutory  application,  revised  to  give  the  reoeiver  so  appointed 
powers  to  manage. 
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sum  was  vested  In  the  plaintiff.  No  interest  had  ever  been  pai<l 
on  the  second  sum  of  26fiOOL,  and  the  present  bill  was  filed  by 
the  plaintiff  on  behalf  of  himself  and  the  other  co-mortgagees 
of  that  sum^  except  the  defendant^  George  Cooke^  the  secretary 
of  the  companj,  against  the  company  and  Cooke.  The  bill 
alleged  that  Farquhar  had  been  appointed  manager  on  behalf  of 
the  company  of  the  canal  and  business ;  that  he  and  the 
secretary  carried  on  business  together  under  the  title  of  ^TW 
Bridgewater  and  Chard  Coal  Company ;''  that  they  obtained 
advantages  on  account  of  their  official  position,  and  that  they 
systematically  infringed  that  clause  of  the  Act  which  required 
equal  rates  and  tolls  to  be  charged  to  all  persons,  the  result  of 
which  was,  that  independent  traders  were  driven  off  the  canal, 
and  the  profits  of  the  concern  greatly  injured ;  and  prayed 
that  an  account  might  be  taken  of  what  was  due  to  plaintiff, 
and  that  the  undertaking  might  be  sold  in  default  of  payment, 
and  for  a  receiver  and  manager. 

The  Bridgewater  and  Taunton  Canal  and  Railway  Company 
was  established  under  the  provisions  of  51  Geo.  3.  c  Ix.,  by  the 
name  of  the  ^^  Bristol  and  Taunton  Canal  Navigation,"  with 
power  to  borrow,  beyond  the  share  capital,  the  sum  of  15O,000L 
on  mortgage.     Part  of  this  sum  was  advanced  by  the  Com- 
missioners of  Exchequer  Bills,  to  whom  priority  was  given  by 
2  &  3  W.  4.  c.  xliii.     By  7  W.  4.  and  1  Vict.  c.  xi.,  powere 
were  given  to  extend  the  company,  and  a  clause  was  then  in- 
troduced similar  to  that  in  the  case  of  Chard  Canal,  for  charging 
equal  rates  to  all  persons.     By  that  Act  power  was  also  given 
to  borrow  100,000/.,  including  the  sums  already  borrowed  Of 
this  sum  90,000/.  had  been  advanced  in  1840,  of  which  the 
plaintiff  had  advanced  10,000/.     In  1845,  the  plaintifiT  hadpna 
notice  to  have  this  sum  paid  off,  and  had  brought  an  action  to 
recover  it;  pending  which  action  Reynolds  got   a  mortgage 
transferred  to  himself,  and  took  possession  on  behalf  of  himself 
and  the  other  mortgagees,  and  appointed  Farquhar  manager. 
The  plaintiff  had  acquiesced  in  that  appointment;  but  now 
alleged  that  Keynolds  and  Farquhar  were  not  acting  for  the 
benefit  of  the  undertaking ;  and  the  bill  prayed  for  the  appoint- 
ment of  a  receiver,  and  for  a  sale  of  the  undertaking. 

Mv.Rolt  and  Mr.  Osborne  now  moved  accordingly  for  a 
receiver  and  manager  in  the  two  suits,  urging  as  their  principal 
ground,  that  Farquhar,  being  himself  a  trader  upon  the  canals, 
was  not  in  a  position  to  exercise  an  independent  judgment  for 
the  benefit  of  the  concern. 

Mr.  Daniell  and  Mr.  Piffotf,  Mr.  James  and  Mr.  C.  Roupell, 
appeared  for  the  defendants. 
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The  arguments  are  all  stated  and  commented  upon  in  the 
judgment.  The  following  cases  were  cited :  Cogan  v.  French  (a). 
Gibbon  ¥•  Fletcher  (b),  Drewry  v.  Barnes  (c),  Dumville  v.  Ash^ 
brooke  (rf),  Russell  v.  The  East  Anglian  Railway  Company  {e)f 
Jejff^reys  v.  Smith  (/),  Crawshay  v,  Maule  (g),  Doe  d.  MyaJtt 
T.  SU  Helenas  and  Runcorn  Gap  Railway  Company  (A),  Gray 
v.  ChapUn  (t),  and  Beman  v.  Rufford.  (K) 

The  Yice-Ceiancellob  reserved  his  judgment^  and  now 
end, 

Iliese  two  motions,  although  connected  in  some  of  the  cir- 
cnmstances  and  in  some  of  the  persons  concerned,  stand  upon 
different  considerations,  and  must  therefore  be  treated  separately. 
In  each  the  application  is  for  a  receiver  and  manager.  In  the 
case  of  the  Chard  Company,  the  plaintiff  is  the  holder  of  a 
•mortgage  for  20,000/.,  which  has  priority  over  all  other  charges, 
and  is  also  jointly  interested,  with  others,  in  a  sum  of  26,000/., 
anthorized  to  be  raised  by  a  subsequent  Act  of  the  company, 
bat  which  is  postponed  to  the  20,000/.  The  bill  is  filed  by  the 
plaintiff,  on  behalf  of  himself  and  all  the  other  co-mortgagees 
of  the  mortgage  for  26,000/.  against  the  company  and  the 
defendant  Cooke.  The  company  is  in  possession  of  the 
concern,  which  is  almost  wholly  unproductive  so  far  as  this 
second  mortgage  is  concerned.  The  objection  on  principle  to 
the  application  is,  that  this  being  a  parliamentary  corporation, 
it  is  compellable  by  indictment  and  mandamus  to  do  its  duty, 
and  that  the  appointment  of  a  receiver  and  manager  would  be  an 
improper  interference  with  a  parliamentary  body.  This  objection 
is  founded  on  Doe  dem,  Myatt  v.  St,  Helenas  and  Runcorn  Gap 
Railway  Company  (/),  in  which  it  was  held,  that  a  mortgage 
of  the  undertaking  did  not  authorize  the  mortgagee  to  bring 
qectment,  and  Russell  v.  East  Anglian  Railway  Company{m)y 
in  which  the  learned  Judges  intimate  a  strong  opinion  that  the 
aj^intment  of  manager  as  there  made  could  not  be  supported. 
I  say  as  there  made,  because  the  order  was  in  very  large  terms ; 
it  had  been  settled  by  consent,  and  when  that  case  came  before 
the  Vice-chancellor  again  upon  a  motion  to  commit  the  sheriff 
for  contempt,  in  interfering  with  the  receiver,  the  Vice- 
Chancellor  refused,  saying  that  he  was  not  sure  that  the  order 
as  made  was  not  contrary  to  the  policy  of  the  law.     He  was 


(a)  4  Ves.  430.  n. 

(b)  Not  reported. 

(c)  8  Buss.  99. 

(d)  Cited  in  a  note  to  the  last  case. 

(e)  M»N.  "   ^ 


&  Gor.  104. 
(/)lJac.&  W.  298 

EQ. — VOL.  I. 


(g)  1  Swans.  495. 
(*)  2  Q.  B.  364. 
(t)   2  Buss.  126. 

A)  7  Bail.  Cas.  48. 

I)  2  Q.  B.  264. 
(m)  3  M'N.  &  G.  104. 
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directing  his  attention  to  the  largeness  of  the  order,  and  does 
not  seem  to  think  that  the  simple  appointment  of  a  receiver 
would  be  illegal ;  but  that  the  illegalitj  consisted  in  undol j 
committing  to  others  the  trust  which  the   Legislature  had 
confided  to  particular  persons.     If  no  receiver  can  be  appointed 
bj  the  Court,  the  mortgagee  will  be  placed  in  a  very  singuhr 
position.     If  this  were  a  mortgage  of  the  **  undertaking"  onlj, 
no  ejectment  would  lie,  and  the  only  remedy  would  be  the 
appointment  of  a  receiver  by  a  magistrate  under  the  spedal 
Act;  but  the  power  of  applying  to  a  magistrate    is  given 
expressly,  without  prejudice  to  any  other  rights  and  remedies 
which  the  mortgagee  may  have,  either  at  Law  or  in  Equity. 
Evidently  supposing  that  he  has  some  other  remedy.     The  Act 
has  sanctioned  the  making  of  the  mortgages  in  the  same  tains 
as  any  ordinary  mortgage :  the  mortgagee  would  have  all  the 
property  which  the  mortgagor  had,  and  by  the  statute  all  future 
property  of  the  company  would  pass  by  the  mortgage.    By 
9  &  10  Vict,  c  cxlv.  s.  12.  there  is  an  express  proviso,  that  the 
mortgagees  under  that  Act  should  not  take  possession  to  the 
prejudice  of  the  prior  mortgagees ;   clearly  showing  that  the 
Legislature  contemplated  the  possibility  of  mortgagees  taking 
possession.     A  receiver  appointed  by  a  magistrate  would  only 
have  power  to  receive  the  rates  and  tolls :  that  would  be  a  veiy 
inadequate  remedy.     On  principle,  therefore,  there  can  be  no 
reason  why  a  receiver  should  not  be  appointed.     It  was  then 
contended  that  a  receiver  could  not  be  appointed  here,  for  the 
corporation  would  be  liable  to  indictment  if  the  receiver  did  not 
properly  keep  up  the  repair  of  the  banks  and  works,  and  did 
not  duly  perform  all  the  other  acts  relating  to  the  manageoent 
of  the  company ;  but  the  same  argument  might  be  made  uk  of 
in  all  ordinary  cases  where  receivers  are  appointed  in  cases  oC 
leasehold  property  held  on  repairing  leases,  or  other  cases  in 
which  questions  of  waste  might  arise.     The  liberty  to  ap|dy 
would  be  quite  sufficient  to  protect  the  company  against  any- 
thing resulting  from  the  suspension  of  the  ordinary  powers  of 
management  vested  in  them.     It  was  then  urged  that  at  all 
events  the  order  would  not  extend  to  giving  the  receiver  powns 
to  manage ;  but  against  this,  Jefferys  v.  Smith  (a)   was  cited, 
in  which  case  Lord  Eldon  appointed  a  manager,  notwithstanding 
the  objection  of  a  tenant  in  common,  who  was  thereby  put  ont 
of  possession,  and  pointed  out  the  inconvenience  of  not  being 
able  to  appoint  a  receiver ;  and  said,  ''  How  it  may  be  in  Wales, 
I  know  not ;  but  in  my  own  country  where  there  are  frequently 


(a)  1  Jac.  &  W.  298. 
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twenty  owners  of  the  same  rnine^  if  every  one  were  to  have  his 
own  set  of  miners  going  down  to  work  his  twentieth  part,  it 
would  be  impossible  to  continue  working  the  mine.  Must  not 
a  contract  be  implied  that  the  concern  was  to  be  carried  on  in 
a  practicable  and  feasible  way  ? "  And  subsequently  (a)  he 
says:  ^'It  appears  to  me,  therefore,  upon  general  principles, 
with  reference  to  the  particular  circumstances  of  any  case,  that 
where  persons  are  concerned  in  such  an  interest  in  lands  as  a 
ndning  concern  is,  the  Court  will  appoint  a  receiver,  although 
thejr  are  tenants  in  common  of  it.  The  form  of  the  order  is 
given  in  Seton  on  Decrees  (b),  and  by  that  it  appears  that  it 
was  referred  to  the  master  to  appoint  a  receiver  and  manager. 
Crawshay  v.  Maule{c)  was  also  cited  as  an  authority  in  favour 
of  appointing  a  receiver  and  manager.  Another  objection 
raided  was,  that  a  party  having  the  legal  title  could  not  come  to 
the  Court  to  have  a  receiver  appointed ;  but  that  objection  is 
met  by  Story  v.  Lord  Windsor  (<f),  in  which  Lord  Hardwicke 
says :  *^  Though  the  plaintiff  has  a  legal  title,  yet  he  is  proper  in 
coining  into  this  Court,  because  this  is  not  a  title  to  land  but  of 
a  colliery,  which  is  a  kind  of  trade,  and  therefore  an  account 
may  be  taken  of  the  profits  here."  Moreover,  it  is  clearly  for 
the  benefit  of  all  parties  that  a  receiver  should  be  appointed.  It 
is  sud  that  no  complaint  was  made  against  Farquhar,  but  on 
the  other  hand  he  is  not  in  possession  for  the  mortgagees  at  all ; 
he  is  managing  for  the  company,  and  as  against  the  mortgagees 
the  company  is  not  entitled  to  retain  possession.  A  difficulty 
was  raised  on  the  frame  of  the  suit,  on  the  ground  that  the 
|daintiff  filed  his  bill  on  behalf  of  himself  and  all  other  mort** 
gagees,  and  in  the  bill  all  these  mortgagees  are  named,  and  they 
appear  to  be  only  eight  in  number;  and  as  it  cannot  be  said  that 
they  are  unknown  or  extremely  numerous,  it  is  argued  that 
they  ought  to  be  all  made  parties.  I  do  not  see  any  useful 
object  in  allowing  the  objection;  at  all  events,  it  is  not  aground 
An*  refusing  a  receiver.  The  parties  may  be  added  by  amendment, 
if  thought  advisable,  and  they  may  be  served  with  a  copy  of  the 
bilL 

The  case  of  the  Bridgewater  Canal  stands  in  a  somewhat 
different  position.  There  the  mortgagees  have  taken  possession. 
Their  case  is,  that  the  property  being  wholly  insufficient  to 
meet  the  charges  upon  it,  and  being  pressed  with  actions  by 
creditors  holding  loan  notes,  the  course  taken  was  to  give  judg- 
ments to  secure  all  the  loan  note  creditors,  and  then  to  place 
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Reynolds  in  the  position  of  a  mortgagee,  by  transferring  to  him 
a  mortgage  made  to  a  Mr.  Paul,  and  to  put  him  in  possesion 
as  mortgagee,  he  taking  it  on  behalf  of  himself  and  all  other 
mortgagees  interested  in  the  sum  of  89,000/.     Since   which 
time,  Reynolds,  and  the  other  persons  coinciding  with  him,  luTe 
conducted  the    business  of   the  company,   having   appointed 
Farquhar  to  act  as  manager.     Fripp  is  dissatisfied,  and  he  is 
interested  to  the  extent  of  10,000il    Every  mortgagee  is  entitled 
to  take  possession,  but  if  he  does  so  he  becomes  trustee  for  all 
the  others ;  if  all  take  possession,  they  become  tenants  in  com- 
mon.    They  have  no  power  of  themselves  to  appoint  a  receiver, 
although  they  be  a  majority.     If  they  cannot  agree,  not  one, 
two,  or  three  could  bind  the  majority ;  if  they  want  a  receiver, 
they  must  come  to  the  Court,  and  then  Jefferys  v.  Smith  {a) 
applies.     Therefore,  primd  facie^  Fripp  has  a  right  to  come 
to  this  Court.     But  then  it  was  argued,  that  there  are  mort- 
gages to  the  amount  of  nearly  90,000il,  and  as  Fripp  holds  only 
10,000/1,  there  is  a  large  majority  opposed  to  his  view,  who  say 
they  are  satisfied  with  the  present  state  of  things.     It  bebg; 
therefore,  necessary  to  have  a  receiver  —  for  I  think  Fripp  is 
entitled  to  have  one — it  becomes  a  question  whether  Farquhar 
ought  not  to  be  appointed  to  act  under  the  Court.    I  have  come 
to  the  conclusion  that  that  would  not  be  proper.     I  think  some 
person  in  an  entirely  independent  position  ought  to  be  ap* 
pointed.     It  was  said  there  was  nothing  to  prevent  those  who 
appointed  Farquhar  from  appointing  an  interested  person ;  thtt 
is,  however,  answered  by  the  fact  that,  as  agunst  the  plaintiff, 
they  had  no  right  to  appoint  at  all.     Then,  what  is  the  positioo 
of  Farquhar?     He  and  Cooke  constitute  the  principal  pert  of 
the  customers  of  the  canal.     It  is  not  right  that  there  should 
be  any  such  conflict  between  interest  and  duty  as  must  arise  in 
such  a  case.     The  Act  of  Parliament  seems  to  have  contem- 
plated the  necessity  or  the  wisdom  of  avoiding  such  a  state  of 
things;  for  it  provides  that  no  person  shall  be  on  the  com- 
mittee of  management  if  he  hold  any  appointment  of  profit 
under  the  company ;  that  lock-keepers  giving  preference  shall 
forfeit  10/. ;  and  scrupulous  directions  are  given  as  to  weighing, 
&c.     In  saying  this,  I  do  not  throw  any  imputations  on  Far- 
quhar, but  it  is  not  desirable  that  the  person  to  pay  should 
himself  be  the  weigher  of  the  goods.     I  have  gone  through 
the  affidavits,  and  the  result  is,  that  four  reasons  are  urged  for 
retaining  him.     1st.  That  during  the  time  he  has  been  ma- 
nager no   evil  has   occurred.      2ndly.    That   he  has  all  the 


(a)  1  Jac.  &  W.  2S9^ 
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mortgagees  in  his  favour.  Srdly.  That  the  plaintiff  has  for  so 
long  acquiesced  in  his  holding  the  position.  And  4thl7.  That 
the  plaintiff  is  in  connection  with  the  Bristol  and  Exeter  Bail- 
way,  which  is  a  competing  concern,  and  that  a  number  of 
the  affidavits  on  his  side  are  made  by  members  of  that  company^ 
and  that  the  person  proposed  by  him  is  the  manager  of  that 
company ;  which  is  certainly  strange.  As  to  the  first  point,  I 
feel  bound  to  say  that  all  Farquhar  has  done  was  in  its  incep- 
tkm  for  the  benefit  of  the  company ;  unless  it  be,  perhaps,  that 
i^reement  as  to  the  tolls.  The  company  was  in  a  difficult 
position :  some  of  the  customers  had  fallen  off;  coals  from  the 
North  had  fallen  in  price,  those  from  Wales  had  risen.  Con- 
tinual communications  take  place  to  know  what  can  be  done. 
A  long  correspondence  with  the  Taunton  traders  ensues ;  people 
refuse  to  come  into  the  terms  of  the  company ;  and  then  Far- 
quhar suggests  the  formation  of  the  coal  company.  He  was 
assisted  by  a  promissory  note  made  to  him,  and  other  things,  by 
the  company ;  but  I  am  bound  to  say,  that  in  all  this  he  was 
acting  as  an  efficient  servant  of  the  company.  The  establish- 
ment of  this  coal  company,  however,  increased  his  difficulty  in 
giving  advice  to  the  canal  company.  We  must  look  at  what 
has  taken  place  on  the  other  side.  [His  Honour  then  went 
through  the  circumstances  of  Farquhar's  position,  the  details  of 
which  are  not  material,  and  continued.]  The  result  of  the 
agreement  is,  that  a  reduction  of  tolls  is  to  be  made  in 
favour  of  all  persons  contracting  to  carry  12,000  tons  per 
annum.  It  would  have  been  better  to  say  at  once  that 
Farquhar's  goods  should  be  carried  at  a  lower  rate,  and  other 
persons'  at  a  higher.  That  would  have  been  more  plain  and 
open.  That  resolution  was  carried,  but  never  placed  upon  the 
board  of  tolls ;  and  how  far  it  was  legal  until  that  was  done 
may  be  a  question  hereafter,  and  whether  Farquhar  may  not 
be  liable  to  pay  the  higher  toll.  It  was  said  that  no  notice 
was  given  to  the  company  of  the  intention  to  raise  this  ques- 
tion, so  as  to  enable  them  to  meet  it ;  but  I  cannot  agree  in 
that.    I  think  the  affidavits  distinctly  bring  that  fact  under  their 

notice. 

Then,  as  to  the  acquiescence  of  the  plaintiff,  I  do  not  think 

he  is  bound,  because  he  has  been  satisfied  with  the  management 
up  to  a  certain  period,  to  agree  to  all  that  may  be  done  after- 
wards. 

Then,  as  to  the  interest  of  the  plaintiff  in  the  Bristol  and 
Bxeter  Rsdlway,  it  appears  to  me  as  if  he  had  such  an  interest; 
but  he  has,  at  all  events,  an  interest  in  this  canal  amounting  to 
10,000/.,  and  he  swears  he  has  no  direct  interest  in  the  Bristol 
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and  Exeter  Bailway ;  and  all  that  can  be  said  is,  that  he  takes  a 
view  favourable  to  that  company,  as  the  defendants  do  to  the 
coal  company  and  Farquhar  and  Cooke.  Perhaps  I  might  not 
have  paid  attention  to  a  person  coming  here  under  suspicions 
circumstances,  and  having  only  a  slight  interest  in  the  etna), 
but  this  case  is  very  different ;  and  I  might  not  think  a  penon 
selected  solely  by  the  plaintiff,  would  be  a  proper  person  to  be 
appointed  receiver,  but  I  do  not  preclude  that  question. 

Then  the  only  question  that  remains  is  the  form  of  the  order 
to  be  made,  thinking,  as  I  do,  that  the  mortgagees  are  entitled  to 
have  a  receiver  appointed.  The  prayer  of  the  bill  is  for  an  ac- 
count against  Reynolds,  and  it  may  be  a  question  whether  he 
alone,  or  all  the  mortgagees,  are  in  possession,  and  it  may  become 
a  question  hereafter  whether  the  suit  is  properly  framed,  hot 
there  is  nothing  in  the  present  form  of  it  to  prevent  the  appoint- 
ment of  a  receiver.  In  the  short  time,  however,  that  now  in- 
tervenes between  the  hearing  of  interlocutory  motions  and  the 
hearing  of  the  cause,  it  is  desirable  to  interfere  with  the  existing 
state  of  things  as  little  as  possible.  His  Honour  then  went 
through  the  terms  of  the  order  which  he  proposed  to  make,  and 
which  is  hereinafter  set  out ;  remarking,  as  he  did  so,  that  he  had 
avoided  introducing  the  word  "  manager,"  and  that  he  did  not 
think  it  necessary  to  displace  Farquhar's  salary ;  that  he  wished 
to  avoid  interfering  with  the  management  as  much  as  possible, 
not  saying  that  at  the  hearing  he  might  not  go  a  good  deal 
further.  And  that  he  wished  to  keep  clear  of  the  diflBciiIty 
which  had  been  raised  in  Russell  v.  JEast  Anglian  MaUwey 
Company  ;  not,  however,  saying  that  the  order  might  not  hve 
gone  further  than  he  had  thought  it  desirable  to  go. 

The  form  of  the  order  was  as  follows  {a) :  —  This  Court  doth 
order  that  some  proper  person  be  appointed  to  be  receiver  of  the 
tolls,  rates,  and  duties,  property  and  effects  of  the  defendants, 
the  Chard  Kailway  Company,  including  the  rents  and  profits  of 
the  real  estates  vested  in  the  said  company,  with  power  to  ap- 
point collectors  and  agents  for  the  better  collection  and  receipt 
of  such  tolls,  rates,  duties,  rents,  and  profits.  And  that  the 
defendants,  the  Chard  Railway  Company,  do  deliver  over  to 
such  receiver  the  property  and  effects  of  the  said  company,  and 
the  books  and  accounts  relating  thereto ;  and  the  receiver  is  to 
apply  the  tolls,  rates,  and  duties,  and  rents,  and  annual  profits 
that  shall  come  to  his  hands,  1st,  in  maintaining  the  Chard 
Canal,  and  other  works  of  the  company,  and  keeping  the  same 
in  efficient  repair,  and  in  payment  of  the  salaries  of  collectors 


(a)  Reg.  Book,  7.  52.  A.  p.  1347. 
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and  agents  to  be  appointed  by  hinii  and  of  the  other  officers  of 
the  said  company ;  2ndl79  in  keeping  down  the  interest  of  the 
sum  of  20,000/.  borrowed  under  the  4th  W.  4,  c  liiL  ;  3rdly,  in 
keeping  down  the  interest  on  the  plaintiff's  mortgage,  and  those 
of  the  other  mortgage  creditors  under  3  Vict.  c.  i.  pari  passu,  af> 
between  the  plaintiff  and  such  other  creditors,  and  be  allowed 
all  such  payments  as  aforesaid  in  passing  his  accounts ;  and  the 
tenants  of  the  said  real  estates  are  to  attorn  and  pay  their  rents 
in  arrear  and  growing  rents  to  such  receiver,  who  is  to  be  at 
liberty  to  let,  set,  and  manage  the  said  estates  from  time  to 
time,  with  the  approbation  of  the  Judge  to  whose  court  this  cause 
is  attached,  as  there  shall  be  occasion.  And  it  is  ordered  that  the 
receiver  do  from  time  to  time  pass  his  accounts  before  the  said 
Judge,  after  retaining  such  sums  as  the  said  Judge  shall  think 
proper  to  meet  current  expenses ;  and  pay  the  balance,  as  the 
same  shall  become  due  from  time  to  time  into  the  bank,  with 
the  privity  of  the  accountant-general  of  this  Court,  there  to  be 
placed  to  the  credit  of  this  cause,  subject  to  the  further  order  of 
this  Court.  And  this  order  is  to  be  without  prejudice  to  the 
right  of  any  party  interested  in  any  mortgage  made  for  raising 
the  20,000/1  under  the  4  W.  4.  c  liiL  or  any  part  thereof,  to 
enforce  payment  of  the  moneys  due  on  any  such  mortgage,  in 
such  manner  as  he  shall  think  fit,  and  also  without  prejudice  to 
the  exercise  by  the  defendants,  the  company,  or  their  com- 
mittee of  management,  of  all  or  any  of  the  powers  vested  in 
them  respectively  under  or  by  virtue  of  the  several  Acts  of 
Parliament  relating  to  the  said  canal  and  works,  for  controlling 
and  regulating  the  traffic,  or  from  making  any  bye-kws  in 
respect  of  such  several  matters  as  last  aforesaid,  or  any  of  them. 
And  any  of  the  parties  interested  are  to  be  at  liberty  to  apply 
to  this  Court  as  they  shall  be  advised. 

The  same  order  in  the  other  case,  changing  only  the  names  of 
die  parties,  and  the  amounts  of  the  mortgages. 

Solicitors,    SiuUows,    Torr,  8f  Janeway;    Clarke,   Gray,  Sf 
Woodcock. 
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JOHNSTON  V.  NEWTON,  {a)  y^^ 

fy^  Chancellor 

X  HIS  was  an  administration  suit  by  the  plaintiff  as  one  of       Wood. 
the  residuary  legatees,  against  the  defendants  as  executors        ^^^y^' 

under  the  will  of  the  testator,  John  Vickers,  by  which,  after  conSn^no  di- 
rection for  ia- 
(a)  Reported  by  R.  H.  Hurst,  E»q.  a'*"?^^^ 
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the  te8tator*8 
estate,  and  be- 
fore the  expira- 
tion of  the  year 
from  the  testa- 
tor's death  a 
residuary 
legatee  has  re- 
fused to  accept 
a  sum  then  in 
the  testator's 
hands  as  a  part 
of  his  share  of 
the  residuary 
estate,  the 
executors  will 
not  be  held 
liable  for  a  loss 
arising  from 
the  f&ilure  of 
the  testator's 
banker,  where 
they  had  al- 
lowed the  funds 
to  remain. 

ArgumenL 


giving  various  legacies^  he  gave  all  his  real  and  personal  estate 
in  trust  to  sell,  and  after  payment  of  debts  and  legacies,  to 
invest  a  sum  for  the  benefit  of  his  widow^  and  to  divide  the 
residue,  including  the  sum  so  invested  after  the  death  of  the 
widow,  among  his  nephews  and  nieces  equally,  share  and  share 
alike.  The  testator  died  on  22nd  May,  1842.  The  execatora 
proved  the  will  in  the  September  following,  and  in  Novem^ 
her,  1842,  having  still  some  property  to  convert,  but  having  a 
balance  in  their  hands,  they  offered  to  pay  the  plaintiff  5QL  as 
part  of  his  ultimate  share.  The  plaintiff  wrote,  declining  to 
receive  any  part  of  his  share  until  the  affair  was  closed ;  giving 
as  a  reason  that  he  intended  to  invest  the  whole  of  bid  share, 
principal  and  interest,  for  the  benefit  of  his  wife  and  childreo. 
The  money,  therefore,  remained  at  the  bankers,  who  had  also 
been  the  bankers  of  the  testator,  and  shortly  afterwards  the 
bank  broke.  The  case  came  before  the  Court  on  further  direc- 
tions, and  the  only  question  was,  whether  the  trustees  were 
chargeable  for  the  loss  of  the  money. 

Mr.  Willcock  and  Mr.  W.  Forster^  for  the  plaintiff,  contended 
that  nothing  could  give  security  to  trustees  except  investment 
in  consols.  They  might  either  distribute  or  invest :  in  this  case 
they  did  neither.  They  cited  Bailey  v.  Gould  (a),  Clough  v. 
Bond  (&),  Challen  v.  Shippham  (c),  Moyle  v.  Moyle.  (cf) 

Mr.  Rolt  and  Mr.  Charles  Hall,  for  the  executors^  were  not 
called  on. 

Mr.  Torriano  appeared  for  other  parties. 


Judgment 


The  Yice-Chancellob  said.  This  was  not  a  case  in  which 
he  could  charge  the  executors  with  the  loss  that  had  happened. 
He  agreed  that  it  was  the  duty  of  trustees  to  exercise  their  dis- 
cretion when  the  testator  could  no  longer  do  so,  and  that  the 
fact  of  the  bankers  having  been  employed  by  the  testator  was 
not  important,  but  the  question  was  always  whether  trustees 
were  chargeable  under  the  particular  circumstances  of  each  case. 
Their  duty  was  to  pay  the  debts  and  legacies,  and  then  to  hand 
over  the  balance  to  the  residuary  legatee.  The  law  gives  them 
n  year  for  that  purpose :  that  was  settled  in  Brooke  v.  Lewis  (f ), 
where  the  Court  fixed  one  year  as  the  time  at  which  the  rights 
of  parties  were  to  be  ascertained^  when  the  testator  gave  funds 
to  be  divided  among  persons  who  should  be  living  at  the  time  of 
distribution,  without  naming  any  specific  time«  If  therefore  it 
was  asked,  why  the  executors  did  not  distribute  before  that 


(a)  4  Y.  &  Cal.  221. 
{h)  3  MvL  &  Cr.  490. 
(c)  4  Uare,  555 


(d)  2  Russ.  &  My.  710. 

(e)  6  Mad.  358. 
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time,  the  answer  was,  because  they  were  not  bound  to  do  so. 
Cases  might  arise  where  the  estate  was  so  clear  as  to  admit  the 
question,  why  the  executors  did  not  distribute  the  funds  or  in- 
vest the  residue  before  the  expiration  of  the  year.     But  no 
investment  was  directed  in  the  present  case,  and  it  was  doubtful 
whether  the  executors  would  have  been  justified  in  investing. 
Moyle  V.  Moyle  (a)  only  went  to  the  extent  of  saying  that  exe- 
cutors were  not  to  hold  a  fund  for  four  or  five  years  unprofit- 
ably.     Here  the  executors  appeared  to  have  done  all  they  were 
bound  to  do ;  and  more,  for  they  paid  some  of  the  legatees  sooner 
than  they  could  have  been  called  on  to  do,  and  the  plaintiff 
having  refused  to  accept  his  share  by  instalments  was  a  justifi- 
cation to  that  extent,  at  least.     He  said,  *'  I  do  not  wish  to  take 
this  now ;  I  wish  to  settle  what  I  get :  if  I  get  this  small  sum  I 
shall  spend  it,"  but  he  never  hinted  at  investing  the  money  in 
the  funds.     It  was  brought,  therefore,  to  the  simple  case  whe- 
ther a  trustee,  there  being  four  months  to  run  of  the  time 
allowed  by  law  for  distribution,  was  to  be  made  answerable  for 
having  a  sum  of  money  in  the  hands  of  a  banker.     No  case 
had  been  cited  which  went  to  the  length  of  that  proposition. 
In  Clough  V.  Bond{b)  the  party  whose  estate  it  was  sought  to 
charge  became  liable  at  once  by  making  an  improper  invest- 
ment.    In  the  present  case  the  fund  came  properly  into  the 
hands  of  the  bankers,  and  the  question  was,  when  it  became 
improper  that  it  should  remain  there.     Challen  v.  Shippham  (c) 
was  a  totally  different  case.     Spode  v.  Smith  {d)  was  a  strong 
and  a  hard  case,  but  it  was  different  from  the  present.     In 
Moyle  V.   Moyle  it  appeared  that  at   the   time  of  the   devise 
there  was  900/.  in  the  hands  of  the  executors,  and  that  remained 
at  the  bankers  for  a  considerable  time  afterwards,  until  they 
broke.     The  executors  said  they  retained  the  money  to  answer 
a  contingency.     The  Master  of  the  Rolls  thought  the  executors 
were  justified,  but  Lord  Lyndhurst  thought  otherwise.     He  said 
the  fact  of  there  being  payments  to  meet  was  the  greater  reason 
for  making  the  fund  productive,  and  that  no  one  could  have 
censured  them  if  they  had  invested  the  money.     There  could 
be  no  comparison  between  that  case  and  the  present,  where 
within  four  months  the  fund  would  have  been  distributable,  but 
during  which  time  debts  might  arise.     Executors  were  not  to 
be  supposed  to  know  all  that  might  occur,  in  the  same  way  as  a 
testator  himself.     It  was  difficult  enough  as  it  was  to  get  per- 
sons to  act  as  executors ;  but  if  the  law  was  to  be  as  contended 
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,  ^^^^'1,  for  by  the  plaintiff,  it  would  be  quite  impossible  to  induce  any 

Johnston  one  to  accept  80  onerous  an  office. 
Newton  Solicitors,  Fiddey  ;  Marshall  Turner. 

Judgment. 


Rolls  Court.  ATTORNEY-GENERAL  v.  WILKINS.  {a) 

Juty  1  &  2. 

W.  purchased    J^y  indenture  dated  the  18th  July,  1641,  the   Countess  of 

land  for  a  .^  i/.,  ,i 

valuable  con-  Westmoreland  granted  to  trustees  a  rentcharge  of  3/.^  payable 
"*fS^^t°°'  ti  ^^  Lady  Day  and  Michaelmas,  out  of  five  acres  of  marsh  land, 
of  a  rent-  situate  at  West  Ham,  in  the  county  of  Essex,  upon  certain 

abteSereout  trusts,  for  the  benefit  of  the  minister  and  the  poor  of  the  pari&h 
to  trustees  for    of  East  Ham,  in  the  same  county. 

charity.^  All  ^^^  rentchargc  was  duly  paid  to  the  trustees  by  the  owners 
the  trustees  of  the  marsh  land  up  to  the  year  1764,  when  the  last  surviving 
long  dead,  and  trustee  died.  No  new  trustees  having  been  appointed,  the  rent- 
it  not  being  charge,  from  that  time  up  to  Michaelmas,  1832,  was  paid  by 
whom  the  legal  successive  Owners  to  tlie  minister  and  churchwardens  for  the 
**ntdiM^jre^  time  being.  It  was  not  known  in  whom  the  legal  estate  in  the 
was  Tested,  the  rentcharge  was  now  vested.     In  November,  1832,  the  trustees 

OeneraUnd  ^^  ^^^  ^^'^  ^^  James  Adams,  the  then  last  owner,  contracted  to 
others  filed  an  sell  to  the  defendant  the  marsh  land  out  of  which  the  rent- 
and  bill  against  charge  was  payable,  and  all  outgoings  were  to  be  paid  by  the 
the  purchaser     vendors  up  to  the  25th  December.     The  conveyance  was  duly 

for  the  execu-  i  •      -r  ir^^^n       rr«i        <■   /•      i  t     -i  •       \ 

tionofthe  executed  in  January,  1833.  Ihe  defendant  had  no  notice  of 
trusts  of  the      ^jjg  rentcharge,   and   bought  the  property  free   from  incom- 

deed  granting  °  °  t:     m:       j 

the  rent-  branccs. 

^a^mentof all        ^^  demand  for  payment  of  the  rentcharge  was  made  for 

arrears,  and  for  several  years,  and  when  made,  was  refused  by  the  defendant 

tVfuturJ^par-  ^°  *^®  ^^^^  December,  1852,  an  information  and  biU  was 
ments.  — /TeW,  filed  by  the  Attorney-General  at  the  relation  of  the  minister 
set  up  of  a  pur-  and  churchwardens  of  East  Ham,  and  by  three  parishioners, 
chase  for  valu-  against  the  purchaser,  praying  that  the  trusts  of  the  indenture 
tion,  without  of  the  18th  July,  1641,  might  be  carried  out  under  the  decree 
notice,  was  a      ^f  ^he  Court ;  that  the  charity  might  be  declared  entitled  to  the 

good  defence  ,  i 

in  Equity  said  rentcharge  out  of  the  lands  sold  to  the  defendant,  and  that 

agwnst  a  legal    j^^  ^jglit  be  ordered  to  pay  all  arrears,  and  to  make  all  future 
Statement      payments  of  the  rentcharge  to  the  said  minister  and  church- 
wardens. 

It  appeared  from  the  affidavit  of  William  Adams  that,  on  the 
death  of  his  father,  James  Adams,  property  lately  belonging  to 
his  father,  and  adjoining  the  marsh  land,  came  into  his  posses- 

(a)  Reported  by  James  Willis,  Esq. 
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sion  ;  and  that  after  the  sale  to  the  defendant,  William  Adams 
paid  the  rentcharge  up  to  Lady  Day,  1833 ;  but  he  stated  he 
made  that  payment  in  ignorance  of  the  fact  of  the  rent-charge 
being  payable  out  of  the  land  sold  as  distinct  from  his  adjoining 
land,  and  that  he  did  so  without  the  knowledge  or  consent  of 
the  purchaser. 

Mr.  James  and  Mr.  Shebbeare  in  support  of  the  information. 
The  foundation  deed  is  lost,  but  its  nature  and  contents  are 
sufficiently  proved  by  an  old  abstract  of  the  deed,  and  by  pay- 
ment and  appropriation  of  the  rentcharge  from  1641  to  1833. 
The  remedy  is  at  Law ;  but  from  the  fact  that  it  is  not  known  in 
whom  the  legal  estate  in  the  rentcharge  is  vested,  that  remedy 
is  impracticable.  There  is  no  person  to  distrain,  and  the  infor- 
mation seeks  the  aid  of  a  Court  of  Equity  to  enforce  such  legal 
remedy.  The  defence  set  up  by  the  answer  is,  first,  that  the 
plaintiff  is  barred  by  length  of  time ;  and,  secondly,  that  he  is 
a  purchaser  for  valuable  consideration  without  notice.  The 
Statute  of  Limitations  does  not  apply  to  charities  or  to  the 
Crown ;  and  even  if  it  did,  the  bill  was  filed  within  twenty 
years  from  the  execution  of  the  conveyance,  when  the  time 
would  first  begin  to  run.  Independently  of  this,  the  rent- 
charge  was  paid  up  to  Lady  Day,  1833.  The  equitable  de- 
fence of  being  a  purchaser  for  value  without  notice  will  not 
prevail  against  a  legal  title.  Rogers  v.  Scale  (a),  Williams  v. 
Lambe  (i),  Collins  v.  Archer,  (c)  This  Court  constantly  makes 
decrees  against  purchasers  for  value  without  notice,  in  cases 
where  charity  property  is  prejudicially  affected.  Attorney^ 
General  v.  Pargeter  ((/),  Attorney -General  v.  Pilgrim  (e).  At- 
tomey^General  v.  Backhouse,  {f) 

Mr.  Roupell  and  Mr.  Sheffield  for  the  defendant.  The  de- 
fendant is  a  purchaser  for  valuable  consideration  without  notice, 
and  this  is  a  good  defence  in  Equity  against  a  legal  title. 
Bur  lose  v.  Cook  (^),  Parker  v.  Blythmore  (A),  Jerrard  v. 
Saunders  (t),  Walwyn  v.  Lee  (k\  Payne  v.  Compton  (/),  Bowen 
V-  Evans  (m),  Joyce  v.  De  Moleyns  (n).  Penny  v.  Watts  (o). 
Gait  V.  Osbaldeston  (p),  Sug.  Vend,  and  Pur.  1072.  11th  ed. 
It  is  true  that  in  the  cases  of  Rogers  v.  Seale  (y),  Williams  v. 
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Lambe  (a),  and  Collins  v.  Archer  (A),  which  have  been  cited,  it 
was  held  that  this  defence  was  not  good  in  Equity  against  a 
legal  title ;  but  in  this  conflict  of  decisions,  the  preponderance  oi 
authority  is  greatly  in  favour  of  the  defendant.  There  has  been 
no  payment  of  the  rentcharge  within  twenty  years,  for  the 
payment  made  by  Adams  is  not  binding  upon  the  defendant; 
and  though  the  property  belongs  to  a  charity,  which  was  saved 
in  Equity  from  the  operation  of  former  statutes  as  a  trust,  yet 
now  charities  are  included,  since  all  trusts,  unless  saved  by  the 
25th  section,  are  brought  within  the  operation  of  the  24th  sec- 
tion of  the  present  Statute  of  Limitations  (c)  with  regard  to  the 
time  within  which  a  suit  may  be  brought  to  recover  any  land  or 
rent.  Commissioners  of  Charitable  Donations  v.  Wybrants.  (d) 
The  right  in  the  present  case  is  a  legal  one,  and  ought  to  have 
been  enforced  in  a  Court  of  Law. 

Mr.  James  in  reply.  This  information  does  not  seek  to  de- 
prive the  defendant  of  any  legal  right.  He  bought  the  land 
subject  to  the  rentcharge,  though  without  notice,  and  the  rent- 
charge  remains,  for  the  purchase  was  of  the  land,  which  was 
not  given  to  the  charity,  (e)  The  Crown  has  a  right  to  select 
any  court  for  the  enforcement  of  any  right,  legal  or  equitable, 
and  the  Attorney-General  represents  tlie  Crown  in  cases  oi 
charity.  In  cases  where  there  has  been  difficulty  in  ascertun- 
ing  out  of  what  land  a  rentcharge  was  payable,  or  where  the 
deed  of  gift  has  been  lost,  this  Court  has  exercised  a  jurisdic- 
tion, and  has  decreed  satisfaction  of  all  arrears,  and  provided 
for  future  payments.  Duke  of  Bridgewater  v.  Edwards  (f), 
Collet  V.  Jaques.  (ff) 

It  is  quite  clear  that  before  the  3  &  4  Will.  4.  c  27.,  cbaii- 
ties  were  not  within  the  Statutes  of  Limitation;  and  as  a 
general  rule,  they  are  not  affected  by  that  statute.  The  words 
used  in  the  24th  and  25th  sections  do  not  apply  either  to  the 
Crown,  the  Attorney-General,  or  to  a  charity. 

The  Master  of  the  Rolls.  This  is  an  information  filed 
to  enforce  a  legal  right ;  and  the  defence  set  up  is  a  plea  of  a 
purchase  for  valuable  consideration  without  notice,  and  also  the 
Statute  of  Limitations. 

With  respect  to  the  enforcement  of  a  legal  right  I  do  not 
doubt  that  this  Court  enforces  legal  rights  in  a  great  number 
of  cases.     I  do  not  doubt,  also,  that  it  will  enforce  a  legal  rent- 


(a)  3  Bro.  C.  C.  264. 

(b)  1  Russ.  &  M.  284. 

(c)  3  &  4  Will.  4.  c.  27. 

(d)  2  Jo.  &  Lat.  182. 


(e)  Shelford  on  Mortmain,  298. 

(/)  6  Bro.  P.  C.  368. 

(g)  Cases  in  Chancery,  120. 
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charge  in  cases  where  the  rentcharge  cannot  really  be  enforced 
at  law ;  such  as^  for  instance,  where  there  is  a  confusion  of 
boundaries,  and  it  is  not  known  out  of  what  land  the  rent- 
charge  issues.  That  is  not  this  case.  On  the  contrary,  it  is 
ascertained  out  of  what  land  the  rentcharge  issues. 

Then  it  is  said  there  is  the  same  difficulty  here,  because 
there  are  no  trustees,  and  no  persons  to  bring  the  action.    Now, 
the  answer  to  that  appears  to  me  to  be,  if  they  had  thought  fit 
to  apply  to  this  Court  they  might  have  got  trustees  of  the  rent* 
duHTge  appointed,  and  the  legal  estate  in  that  rentcharge  vested 
in  them,  in  which  case  they  might  have  taken  any  proceedings 
in  a  Court  of  Law  which  they  thought  fit.     I  do  not  express 
any  opinion  whatever  upon  that  subject,  particularly  as  against 
the  charity ;  because  I  am  of  opinion  that  the  defence  of  the 
plea  of  a  purchase  for  valuable  consideration  without  notice  is  a 
good  defence  to  the  bill ;  and  I  think,  that  though  the  autho* 
rities  are  very  contradictory  upon  the  subject,-^  certwnly  the 
earlier  ones, — the  later  authorities  are  very  strong  in  favour  of  its 
being  a  good  defence,  and  I  think  it  ought  to  be  so  upon  prin- 
ciple.    The  defence  of  a  purchase  for  valuable  consideration  is 
a  mere  creature  of  a  Court  of  Equity ;  it  is  a  matter  which  does 
not  exist  in  a  Court  of  Law.     In  a  Court  of  Law  a  person 
having  a  legal  title  to  land,  or  to  a  rentcharge,  comes  to  enforce 
that  legal  title ;  and  it  is  no  defence  to  say  I  bought  that  land ; 
for,  if  he  have  a  legal  title,  it  will  be  for  him  to  recover  at  Law  ; 
bat  a  Court  of  Equity  says,  it  is  not  equitable  for  a  person  who 
has  really  bought  anything  for  a  valuable  consideration,  with- 
out notice  of  any  claim,  to  be  deprived  of  that — not  in  a  Court 
of  Law,  but  in  a  Court  of  Equity :  or,  as  it  is  expressed  by 
Lord  Eldon,  in  the  case  of  fValwyn  v.  Lee^  "  Equity  gives  no 
assistance  against  a  purchase  for  valuable  consideration  without 
notice."     Then  it  is  said  that  tiie  proposition  cannot  be  treated 
in  that  general  or  extended  sense,  but  it  must  be  limited  to 
this,  that  it  will  aiford  assistance  against  a  purchaser  for  valuable 
consideration,  when  the  claim  made  against  him  is  a  legal,  and 
not  an  equitable  claim.     Now,  I  am  totally  unable  to  say  upon 
what  principle  it  should  be  that  the  rule  of  a  Court  of  Equity, 
that  it  will  not  afford  assistance  against  a  purchaser  for  valuable 
consideration,  should  be  limited  only  to  cases  where  the  right 
sought  to  be  enforced  is  an  equitable,  and  not  a  legal  one.     I  do 
not  concur,  certainly,  in  the  observation  made  in  the  argument 
of  the  case  of  Collins  v.  Archer  ;  which  is,  that  a  defendant,  in 
order  to  avail  himself  of  a  plea  of  being  a  purchaser  without 
notice,  must  either  have  a  legal  right,  or  a  better  right  than  the 
plaintiff  to  call  for  the  outstanding  estate ;  and,  consequently. 
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that  that  plea  can  never  be  made  use  of  agidnst  a  plaintiff  who 
relies  upon  the  legal  title.  The  case  which  Mr.  Sheffield  cited, 
of  Penny  v.  Watts,  is  an  authority  against  that  proposition,  be- 
cause there  was  no  legal  estate ;  and  it  was  not  determined  which 
of  the  two  had  the  better  right  to  call  for  the  legal  estate;  and 
the  cases  of  Walvpyn  v.  Lee  and  Joyce  v.  De  Moleyns  expressly 
determine  that  it  is  a  good  defence,  where  the  right  sou^  to 
be  enforced  is  a  legal  right.  I  have  in  vain  endeavoured  to  du- 
cover  upon  what  ground  it  is  that  it  will  ever  be  held  that  it  is 
not  a  defence  to  a  legal  claim.  This  Court  does  not  certably 
regard  the  enforcement  of  legal  rights,  which  are  few  as  com* 
pared  with  equitable;  on  the  contrary,  what  the  Court  says 
with  respect  to  a  purchaser  for  valuable  consideration  without 
notice  is  this.  We  will  neither  afford  you  assistance,  nor  will  we 
prejudice  you ;  we  will  afford  no  assistance  against  you,  but  we 
will  not,  at  your  instance,  restrain  any  person  proceeding  against 
you  ;  but  we  will  leave  all  parties  to  their  rights  at  Law,  and 
they  must  proceed  at  Law,  and  enforce  those  rights  as  they  think 
proper.  There  are  a  great  number  of  decisions  on  this  point 
On  the  one  hand,  there  are  the  cases  of  Rogers  v.  Seale,  WU' 
Hams  V.  Lamb,  and  Collins  v.  Archer,  which  hold  that  it  is  not 
a  good  defence  against  a  person  who  seeks  to  enforce  a  \egd 
right ;  on  the  other  hand,  there  are  the  cases  of  Parker  v. 
JDlythmore,  Jerrard  v.  Saunders,  Gait  v.  Osbaldestan,  Walmyn 
y.  Lee,  Joyce  v.  De  Moleyns,  and  Penny  v.  Watts,  and  others, 
wliich  more  or  less  determine  the  opposite. 

In  that  view  of  the  case  it  is  necessary,  not  merely  to  give 
weight,  I  think,  to  the  great  mass  of  authority,  but  also  to  con- 
sider on  what  principle  it  is  that  this  Court  proceeds.  In  my 
opinion  that  principle  is  an  intelligible,  and,  I  believe,  an  univer- 
sal principle.  If  you  once  establish  a  person  is  a  purchaser  for 
valuable  consideration  without  notice,  this  Court  will  give  do 
assistance  against  him,  and  you  must  enforce  your  right  in 
another  place.  It  is  very  true  that  in  the  present  case  the  de- 
fendant has  not  bought  the  rentcharge;  he  has  bought  the 
estate,  subject  to  the  rentcharge ;  but  he  believed  that  he  was 
buying  the  estate  without  any  rentcharge  at  all  upon  it;  and, 
therefore,  if  the  plaintiffs  have  a  legal  right  they  must  enforce 
that  right  against  the  defendant  in  a  legal  manner,  in  a  Court 
of  Law.  They  have  the  means  of  doing  it ;  for  it  is  not  like 
the  case  where  there  is  a  confusion  of  boundaries,  in  which  it  is 
impossible  to  determine  what  is  to  be  done.  Here,  under  the 
statutes  which  have  been  passed,  it  was  possible  for  the  charity 
to  have  had  trustees  appointed,  and  the  legal  estate  vested  in 
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them.  In  which  case  they  might  have  proceeded  effectually  to  1853. 

enforce  their  right  in  a  Court  of  Law-  Attorney- 

Entertwiing  that  view  of  the  case,  I  am  of  opinion  that  this  General 

information  must  fail,  but  I  think  it  is  not  a  case  in  which  to  Wilkins. 

give  costs.  Judgment, 

Solicitors,  A.  Dyson  ;  W.  Horsley. 
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LEIGH  V.  BYRON,  (o)  Vice- 

Cbancellob 

late  Joseph  Allen,  by  his  will,  dated  the  2nd  of  October,       j^^  ^  ' 
1845,  after  giving  all  his  real  and  personal  estate  to  trustees  a  testator  gave 
upon  the  usual  trusts  for  conversion  into  money  and  investment,  his  residuary 
and  after  bequeathing  certain  legacies,  gave  the  residue  of  his  equally  be- 
property  "unto   and   equally  between  and  amongst   all  and  ^^l^*'^?! 
every  the  children  of  his  late  nephew,  John  Leigh,  who  should  late  John 
be  living  at  the  time  of  his  (the  testator's)  decease,  and  who  ^*^  ^^ 
should  attain  the  age  of  twenty*one  years  or  be  married,  and  Uving  at  his 
if  there  shall  be  but  one  such  chUd,  then  to  such  only  cliUd  ^^^t^Tlnd^^^^^^ 
solely."     The  testator  died  in  August,  1850.  should  attain 

The  testator's  nephew  died  in  July,  1834,  having  left  two  ^en^one 
illegitimate  children,  the  defendants,  Letitia  Pretty,  late  Le-  years,  or  be 
titia  Leigh,  the  widow  of  Robert  George  Pretty,  deceased,  if  there  should 
and  Kachael  Ann  Leigh,  and  one  legitimate  child,  the  plaintiff,  ^.t>ut  oue  such 
John  Joseph  Leigh,  all  three  of  whom  were  living  at  the  tes-  luch only  child, 
tator's  death.  T¥^«  ^«^« 

living,  at  the 

It  was  proved  that  one  Jane  Jones,  by  will  dated  in  October,  testator'sdeath, 

1838,  gave  the  sum  of  100/.  equally  to  be  divided  among  the  ^°ti"chlidren 

children  of  the  late  John  Leigh,  being  the  testator's  nephew,  and  one  legiti- 

and  appointed  the  testator  one  of  her  executors,  and  that  he,  j^^  Le\gh^ 

during  his  lifetime,  recognised  and  acknowledged  the  defendants,  Evidence  was 

Letitia  Pretty  and  Rachael  Ann  Leigh,  as  the  persons  entitled  ^iiow  that  the 

to  the  legacy  of  100/.,  as  the  children  of  John  Leigh,  equally  ^^^^  ^^ 

with  the  plaintiff.  illegitimate 

It  was  also  proved  that  the  testator  had  otherwise  treated  ^5-!^'^^°  ^  ^^^ 

'^  children  of 

and  considered  the  defendants,  Letitia  Pretty  and  Kachael  Ann  John  Leigh.— 
Leigh,  aA  the  children  of  John  Leigh,  equally  with  the  plaintiff,  ^i^iivMen^ '' 
and  that  they  were  treated  and  acknowledged  as  such  by  their  upon  the  face 

•    t  1  J  /•  •      J  of  the  will,  that 

neighbours  and  fnends.  ^^  testator  in- 

The  question  was,  whether  the  defendants,  Letitia  Prettv  tended  to  give 

'     to  a  plurality 
of  persons,  and 

(a)  Reported  by  G.  French,  Esq.  as  the  words  of 

the  gift  could 
only  be  an- 
swered by  giving  to  the  illegitimate  children  whom  the  testator  had  treated  as  legitimate,  the  ille- 
gitimate children  were  entitled  to  take  equally  with  the  legitimate  child  of  John  Leigh. 


520 


THE  EQUITY  REPORTS. 


1853. 
'       .      ^ 

Leigh 

Btron. 
Argument 


J^itdgment, 


and  Rachael  Ann  Leigh^  were  entitled  to  share  in  the  testator's 
residuary  estate  as  two  of  the  children  of  the  hite  John  Leigh. 

Mr.  Daniel  and  Mr.  A.  J.  Lewis  contended  that,  as  the 
plaintiff  was  the  only  legitimate  child  of  John  Lieigh,  he  was 
alone  entitled  to  the  testator's  residuary  estate.  As  there  was 
nothing  on  the  face  of  the  will  to  show  that  the  testator  in- 
tended natural  children,  that  class  of  children  would  be  exdodei 

Mr.  Malins.  As  John  Leigh  was  dead  at  the  date  of  the  will, 
and  as  he  had  only  one  legitimate  child  living  at  that  time,  the 
terms  of  the  gift,  which  were  plural,  could  not  be  satisfied 
without  letting  in  the  illegitimate  children,  whom  the  eYidence 
showed  to  have  been  treated,  by  the  testator,  as  the  children  of 
John  Leigh.     He  referred  to  Gill  v.  Shelley,  {a) 

Mr.  Daniel  and  Mr.  Lewis  continued.  They  referred  to  the 
terms  of  the  gift  as  being  confined  to  an  only  child,  if  there  should 
be  but  one ;  and  they  cited  Swaine  v.  Kennedy  (b)  and  Harris 
V.  Lloyd,  (c) 

The  Vice-chancellor  said,  he  thought  the  words  **  if  there 
should  be  but  one  such  child,  then  to  such  child  solely,"  cut  down 
the  previous  words  of  gift,  in  the  event  of  there  being  only  one 
child  who  attained  twenty-one  years  of  age  or  was  married. 

Mr.  Malins  and  Mr.  J.  V.  Prior,  for  the  two  illegitimate 
children  were  not  called  upon. 

Mr.  Bacon  and  Mr.  Shebheare  appeared  for  the  trustees. 

The  Yice-Chaxcellor*  I  think  this  case  is  not  only  con- 
cluded by  Gill  V.  Shelley^  but  by  a  very  clear  principle.  Here, 
I  have  evidence  upon  the  face  of  the  will,  that  the  testatcnr  in- 
tended to  give  his  property  to  a  plurality  of  persons,  *tlie 
children  of  his  late  nephew,  John  Leigh»"  Now,  if  I  find  a 
class  of  persons  who  answer  that  description,  and  with  whixa 
the  testator  had  dealt  in  a  most  important  manner  by  that 
description,  I  have  no  choice  but  to  strike  out  the  words  im- 
porting plurality  without  serving  any  purpose  by  it ;  for  John 
Leigh  being  dead  at  the  date  of  the  will,  there  never  could  be 
a  plurality  of  legitimate  children  to  answer  the  description. 
When,  upon  the  face  of  the  will,  it  appeared  that  a  class  was 
intended,  and  it  was  proved  thnt  the  testator  had  dealt  with 
certiiin  persons  as  composing  that  class,  you  must)  in  order  to 
fulfil  his  intention,  give  to  that  class.  The  case  is  entirely 
i^ifferent  from  those  in  which  the  gift  is  to  the  children  of  a 
living  person  ;  for  there,  there  might  be  other  legitimate  children 
afterwards  born  to  answer  the  description  more  accurately. 

Solicitors,  Dawson  ;  Bridger  §•  Collins. 

(a)  2  R.  &  M.  336.  (p)  1  V.  &  B.  469.  (c)  Tom.  &  R.  3ia 
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RE  WYNCH'S  TRUSTS,  fa)  ^VxlST^ 

P^  •  Chancellor 

1  HE  late  John  Wynch,  of  Vellore,  in  the  East  Indies,  by  his       *^^^*^- 
will  dated  the  8th  of  March,  1796,  made  the  following  bequest :        j^  g/ 

''I  give  and  bequeath  to  my  good  and  virtuous  friend,  Anna  A  testator  gave 

Maria  Mealy,  now  wife  of  Ridgway  Mealy,  Lieutenant  and  ^^^•'J^'^^JiJ)/ 

Fort  Adjutant  of  Vellore,  in  the  Honourable  Company's  ser-  for  her  life,  and 

vice,  an  annuity  of  600/.  sterling,  to  commence  six  months  after  h^^r^JJ^y^jJJJ!. 

my  decease,  for  her  life,  and  the  issue  from  her  body  lawfully  fully  begotten, 

begotten ;  on  failure  of  which  to  revert  to  my  heirs :  and  I  have  whidiltorevert 

to  request  that  my  very  good  friends,  Nathaniel  Edward  Kin-  to  his  heirs; 

dersley,  Esq.,  and  Thomas  Cockburn,  Esq.,  will  act  as  trustees  requested  that 

for  the  said  Anna  Maria  Mealy,  so  that  the  said  annuity  may  B-  *p?  ^• 

1.  ^  r      ^  1  iV/*  11.  t'j    would  act  as 

be  secured  for  her  sole  use  and  benefit,  and  that  it  may  be  paid  trustees  for  A., 
to  her  quarterly  or  half-yearly,  as  they  may  deem  proper."  S^duU  ^iTf 

The   testator  appointed   his  brothers,  George  Wynch   and  be  secured  for 
James  Wynch,  to  be  his  executors,  and  died  in  June,  1797.  and^nefit 

Lieutenant  Mealy  died  in  1805,  without  having  had  any  A.  died,  leaving 
issue  by  his  marriage  with  Anna  Maria  Mealy.  ^Held^^^TA. 

In  1808,  Mrs.  Mealy  intermarried  with  Mr.  Francis  Hare  tookanequit- 
Naylor.     By  the  settlement  made  upon  the  marriage  of  Mr.  and  for  life  for  her 

Mrs.  Naylor,  Mrs.  Naylor  assi^cned  to  Mr.  Kindersley  and  Mr.  "^P?™^^.^, 
^1,1,  1  f  ,  .        i*  ir^^^     .  with  a  gift  of 

Cockburn,  and  three  other  gentlemen,  the  annuity  of  600i.  given  the  legtd  in- 

and  bequeathed  by  the  will  of  the  said  John  Wynch,  to  or  in  trust  J^""®^!^  jf^^n 
for  her  and  the  issue  of  her  body,  upon  trust  tapay  the  same  to  her  life,  and 
herself  for  her  life,  for   her  separate  use,  without  power  of  ^^h^her' 
anticipation,  and  af^er  her  decease  to  stand  possessed  of  the  said  children  and 
annuity,  "  upon  the  trusts  by  the  will  of  the  said  John  Wynch  the^an^^ty  as 
directed  and  declared  of  and  concerning  the  same."  a  cI*m  ^  f%^^ 

In  1811,  James  Wynch  died,  and  George  Wynch  took  out  ^nanu, 
administration  to  his  effects. 

Prior  to  the  23rd  of  March,  1812,  the  date  of  the  deed  next 
stated,  there  had  been  born  alive,  of  the  marriage  of  Mrs.  Mealy 
with  Mr.  Naylor,  two, children. 

By  an  indenture  dated  the  23rd  of  March,  1812,  and  made 
between  Mr.  and  Mrs.  Naylor  of  the  first  part,  the  trustees  of 
the  settlement  of  1808  of  the  second  part,  and  George  Wynch 
and  Henry  Wynch  of  the  third  part,  after  reciting  certain  pro- 
ceedings in  Chancery  for  the  purpose  of  compelling  the  ex- 
ecutors of  John  Wynch  to  convert  part  of  his  assets  in  the 
English  funds  to  produce  the  annuity  of  600il,  and  that  it  had 
been  agreed  that  the  suit  should  be  terminated,  and  the  bill 
dismissed,  and  that  "  doubts  are  entertained  respecting  the  true 

(a)  Reported  bj  G.  French,  Esq. 
EQ. — TOL.  I.  MM 
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.  ^^^'  ,      construction  and  eflfect  of  the  testator's  will  in  certain  contin« 
Re  Wtnch's    gencies/'  and  that  it  had  been  agreed  to  inyest  a  sufficient  sum 
Trusts.       Jj^  ^j^^  funds  of  Great  Britain  for  the  purpose  of  securing  the 
annuity  upon  all  the  trusts  declared  concerning  the  same  m  the 
will  of  the  testator,  and  that  Oeorge  Wynch  had  accordingly 
invested  the  sum  of  12,000/.  navy  5/.  per  cent,  annuitiesyin  the 
joint  names  of  himself,  Henry  Wynch,  Nathaniel  Edward  Ein- 
dersley,  and  Thomas  Cockbum,  it  was  witnessed  that  for  deehr- 
ing  the  trusts  of  the  sum  of  12,000/1  nayy  5/.  per  cent,  annuities 
60  invested,  it  was  thereby  declared  and  agreed,  that  the  said 
navy  5L  per  cent,  annuities  should  be  held  on  trust  to  pay  the 
dividends  thereof  to  Mre»  Naylor  for  life  for  her  separate  use,  in 
lieu  and  satisfaction  of  the  annuity  of  600/.  given  to  her  by  the  tes- 
tator's will,  and  after  her  decease  that  the  trustees  should  stand 
possessed  of  the  capital  sumof  1 2,000/.  navy  5/.  per  cent,  annuities 
upon  the  trusts  and  for  the  intents  and  purposes  created  by 
the  testator  concerning  the  annuity  of  6002.,  except  so  far  as 
the  same  trusts  were  varied  by  the  assignment  thereby  made 
by  Mrs.  Naylor  and  her  husband  of  all  their  right  and  interest, 
in  any  event,  contingency,  or  possibility,  in  the  capital  of  the  said 
sum  of  12,000/.  navy  5/.  per  cent  annuities,  after  the  death  of 
Mrs.  Naylor,  whether  such  right  or  interest  should  vest  in  Mi& 
Naylor  and  her  husband  in  their  own  right,  or  as  representatives 
of  any  of  her  children,  or  by  any  other  means  whatsoever ;  and 
it  was  thereby  provided,  that  in  case  Mr.  Naylor  should  surrite 
his  wife,  and  George  Wynch  should,  on  her  death,  or  at  anj 
time  during  Mr.  Naylor's  life,  become  entitled  for  his  ownboie- 
fit  to  any  part  of  the  capital  sum  of  12,000/.  navy  5L  per  cent 
annuities,  then  that  a  sufficient  part  thereof  should  be  invested 
in  the  names  of  trustees  upon  trust  out  of  the  dividends  thereof, 
to  pay  Mr.  Naylor  SOOL  per  annum  during  his  life,  and  sub- 
ject as   aforestud,   Mn  and  Mrs.  Naylor  thereby   assigned  to 
George  Wynch  all  right  and  interest  in  the  sum  of  12,0001 
navy  5/.  per  cent,  annuities. 

Mrs.  Naylor,  after  the  death  of  her  husband,  instituted  a  suit 
for  the  purpose  of  setting  aside  the  deed  of  the  23rd  of  March, 
1812,  and  praying  to  have  it  declared  that  she  took  an  absolute 
interest  in  the  annuity  of  600/.  under  the  will  of  the  testator, 
and  to  have  transferred  to  her  the  sum  of  12,000/.  navy  5L  per 
cent,  annuities,  (a) 

In  January,  1824,  this  cause  came  on  to  be  heard  before  Sir 
John  Leacli^  then  yice-Chancellor,  and  the  bill  was  dasmisMd 
with  costs,  on  the  ground  that  the  Court  could  not  inquire  into 

(a)  Vide  Naylor  v.  Wj/nch^  1  Sim.  &  St,  556. 
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tlie  adequacy  or  inadequacy  of  the  consideration  for  a  compro- 
mise fairly  and  deliberately  made.  Upon  appeal^  this  decision 
was  aflirmed  by  Lord  Chancellor  Lyndhurst.  (a) 

Mrs.  Naylor  died  in  1851. 

A  sum  of  stock  representing  the  amount  of  nayy  5/.  per 
cent,  annuities  which  had  been  set  apart  to  pay  Mrs.  Naylor's 
annuity,  had  been  paid  into  Court  under  the  Trustee  Belief 
Act 

This  was  the  petition  of  the  representatives  of  Geoi^e 
Wynch,  who  claimed,  under  the  indenture  of  the  23rd  of  March, 
1812,  to  be  entitled  to  the  fund  in  Court. 

The  SoUcitor-General  and  Mr.  Archibald  Smith  contended 
that  in  March,  1812,  the  date  of  the  assignment  to  James 
Wynch,  Mrs.  Naylor  was  absolutely  entitled  to  the  annuity. 
The  first  question  was,  whether  the  word  'Mssue''  was  to  be 
construed  as  a  word  of  limitation,  or  as  a  word  of  purchase. 
If  the  subject  of  the  gift  had  been  real  estate,  Mrs.  Naylor 
would  have  taken  an  estate  tail.  In  King  y.  Melling  the  words 
of  the  gift  were  to  A*  for  and  during  his  natural  life,  and  after 
his  decease  to  such  issue  as  he  should  have  of  the  body  of  his 
second  wife  (his  first  wife  being  then  alive),  and  if  no  such 
issue,  then  over ;  and  there  it  was  held  A.  took  an  estate  tail,  {b) 
Ab  a  general  rule,  words  which  would  give  an  estate  tail  in  real 
estate,  will  give  an  absolute  interest  in  personalty.  But  the 
subject  of  the  gift  was  a  perpetual  annuity  issuingout  of  person-* 
alty.  The  annuity,  therefore,  so  far  as  regarded  its  subject- 
matter,  was  personal  estate,  but  so  far  as  regarded  its  transmis- 
sibility,  it  partook  of  the  nature  of  real  estate.  It  was  '*  mixed 
property,"  and  was  a  subject  of  gift  dififerent  from  common  per- 
sonalty :  The  Earl  of  Stafford  v.  Buckley  (c),  Turner  v.  Tur- 
ner* (d)  An  annuity  not  being  within  the  statute  de  donisy  the 
effect  of  the  words  of  the  disposition  was  to  give  Mrs.  Naylor 
a  fee  simple  conditional  at  the  common  law,  which,  upon  the 
birth  of  issue,  became  an  absolute  fee.  Knight  y.  Ellis  (e)y  which 
would  be  dted  on  the  other  side  in  opposition  to  the  claim  of  the 
present  petitioners,  had  been  overruled  or  disregarded  by  subse- 
quent authorities,  the  principal  of  which  were  Lyon  v.  MitcheU{f)f 
The  Attorney- General  v.  Knight  (g)y  Jordan  v.  Lowe,  (A)  The 
question  now  raised  had  been  decided  in  Naylor  v.  Wynchy  in 
which,  upon  appeal.  Lord  Lyndhursty  then  Lord  Chancellor, 
expressed  himself  in  the  course  of  his  judgment,  as  follows  a  — 


(a)  The  case,  on  appea],  b  not  re- 
ported. 

(b)  Vent.  214.  225.;  2  Lev.  5S. 

(c)  2  Vez.  176. 

Id)  1  Bro.  C.  C.  316. 

mm2 


(e)  2  Bro.  C.  C.  570. 
(/)  1  Madd.  467.  4S6. 
(g)  2  Keen,  67. 
(A;  6  Beav,  350. 
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"  But  then  it  is  said,  that  she  was  a  married  woman^  and  there- 
fore, on  that  ground,  this  transaction  cannot  be  sustained. 
When  I  look  at  the  instrument,  I  find  the  annuity  is  granted  to 
her  for  her  sole  and  separate  use.  I  noted  the  argument  uiged 
at  the  bar,  that  the  annuity  was  given  to  her  for  her  sole  and 
separate  use,  that  is,  a  life  interest ;  but  that  if  she  takes  the 
absolute  interest,  she  takes  it,  not  because  the  testator  intended 
she  should  take  it,  but  by  construction  of  law,  and  therefore 
she  cannot  be  considered  as  taking  it  for  her  separate  use.  The 
answer  I  give  to  that  ailment  is  this,  that  whatever  she  takei^ 
she  takes  by  gift  of  the  testator  under  the  terms  he  makes  use 
of.  The  law  puts  its  construction  upon  thosfe  terms,  and  the 
whole  she  takes,  in  point  of  grammatical  construction  accordii^ 
to  my  interpretation  of  the  passage,  subject  to  the  condition 

that  she  takes  it  for  her  sole  and  separate  use 

Whatever  interest  she  had,  she  has  absolutely  parted  with." 

They  also  cited  Stokes  v.  Heron  (a),  and  Harvey  v.  TowelL  {h) 

Mr.  Rolt  and  Mr.  G.  M.  Gi^arcf  contended  that  the  question 
now  raised  was  not  determined  by  Naylor  v.  Wynch  (c) ;  thtt 
the  rule  in  Shelley's  Case  did  not  apply  to  personalty;  and  thtt 
Knight  v.  Ellis  had  not  been  overruled.  They  cited  Forth  t. 
Chapman  (rf),  Perrin  v.  Blake  (tf).  Lees  v.  Mosley  (/),  Prior  0S 
Issue  (^),  Sugden^s  Treatise  of  the  Law  of  Property  (A),  Harvej 
V,  Towell  (i),  Feame^s  Remainders  (k)y  Stonor  v.  Curwen  {t), 
French  v.  French  (m).  Bain  v.  Lescher  (n),  Murthwaite  ▼.  Didtin- 
son*  (o) 

Mr.  C.  P.  Stuarty  for  the  grandchildren,  cited  Head  v.  Rwh 
dall  (p),  Evans  v.  Jones  (y).  Hall  v.  Nalder.  (r) 

Mr.  Russelly  Mr.  Malins,  Mr.  Hislop  Clarke,  and  Mr.  Jl  ff. 
E.  Forster  appeared  for  other  parties. 

The  Solteitor^General  in  reply. 

The  ViCe-Chancellor.  The  testator,  John  Wynch,  by 
his  will  gives  to  Anna  Maria  Mealy,  the  wife  of  Lieutenant 
Kidgway  Mealy,  in  these  words :  **  An  annuity  of  600i  sterlii^ 
to  commence  six  months  after  my  decease,  for  her  life  and  the 
issue  from  her  body,  lawfully  begotten,  in  failure  of  which,  to 
revert  to  my  heirs.*'    So  far  the  gift  is  of  a  legal  interest-    But 


fa)  12  CI.  &  Fin.  161. 

6)  7  Hare,  231. 

[e)  1  Sim.  &  St.  555, 

[d)  IP.  W.  664. 

[e)  4  Burr.  2579. 

(/)  1  Y.  &  C.  589.  608. 

(it)  p.  171. 
(A)  P.  236. 
(0  7  Hare,  231.  * 


(A)  P.  495.  6th  edit. 

(0  ^  Sim.  264. 

(m)  1 1  Sim.  257. 

In)  Ibid.  397. 

Co)  2  B.  &  C.  357. 

(p)  2Y.&rC.C.C.281. 

iq)  2  CoU.  516. 

(r)  22  L.  J.  N.  S.  Ch,  242. 
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he  goes  on  to  create  a  trust  by  a  direction  which  seems  exe-      ^  ^^^'  . 
cutory ;  for  he  says  "  and  I  have  to  request  that  my  very  good    Re  WYKcn'a 
friends,  N.  E.  Kindersley,  Esq.,  and  Thomas  Cockbum,  Esq.,      •  Tbustb. 
wHl  act  as  trustees  for  the  said  Anna  Maria  Mealy,  so  that  the        "  y"«^»*- 
said  annuity  may  be  secured  for  her  sole  use  and  benefit,  and 
that  it  may  be  paid  to  her  quarterly  or  half-yearly,  as  they 
may  deem  proper." 

The  relief  asked  by  the  petitioners  is,  on  the  footing  that  the 
issue  of  this  lady,  as  a  class,  never  took  any  interest  in  the 
annuity  of  6002.,  but  that  Mrs.  Mealy  took  either  an  absolute 
interest,  or  that  the  words  gave  a  descendible  quality  to  the 
annuity,  and  in  default  of  any  assignment  or  conveyance  by 
her,  her  eldest  son,  if  she  had  one,  would  take  by  descent,  to 
the  exclusion  of  her  other  children  or  issue.  In  other  words, 
the  petitioners  contend  that  on  the  true  construction  of  this 
will,  the  word  '^  issue  "  is  to  be  construed  as  a  mere  word  of 
limitation,  and  not  of  purchase.  Words  importing  a  gift  to 
issue,  or  a  gift  over  on  failure  of  issue,  when  applied  in  a  will  to 
personal  estate,  receive  a  different  construction  from  that  which 
they  would  receive  if  applied  to  real  estate.  This  difference  of 
oonstruction,  well  established  from  the  case  of  Forth  v.  Chapman^ 
has  qualified  the  general  rule,  that  words  which,  if  applied  to 
real  estate,  would  give  an  estate  tail,  when  applied  to  personalty, 
give  the  absolute  interest.  But  the  distinctions  arising  from 
this  qualification  of  the  general  rule  have,  in  some  of  the  re- 
ported cases,  unfortunately  been  overlooked.  The  reverse  of 
this  qualification  of  the  general  rule  is,  that  the  operation  of 
law,  independently  of  express  direction,  makes  real  estate 
descendible,  but  makes  personal  estate  distributable.  The 
qualification  of  the  rule  has,  therefore,  been  made  in  order  to 
prevent  the  intention  of  testators  from  being  defeated.  A  tes- 
tator, who  gave  personal  estate  to  one  for  life,  and  then  to  his 
issue,  but  if  the  tenant  for  life  should  die  without  leaving  issue, 
then  to  another,  would,  but  for  this  qualification  of  the  general 
mle,  be  held  to  give,  not  a  life  interest,  but  the  absolute  pro- 
perty to  the  person  whom  he  described  as  tenant  for  life,  and 
the  issue,  express  objects  of  his  bounty,  would  take  nothing  by 
gift  from  him.  The  principle  of  the  qualification  was  to  pre- 
vent the  intention  of  testators  from  being  defeated. 

On  this  principle  Lord  Thurlow  decided  the  case  of  Kniglit 
y.  Ellis.  It  is,  I  think,  a  sound  principle.  Criticisms  have 
been  passed  on  Lord  Tkurlaw's  decision  in  that  case,  and  on 
the  propositions  stated  in  his  judgment.  Sir  Thomas  Plumer 
is  said  to  have  expressed  doubts  whether  the  decision  in  that 
ease  was  sound  law,  and  Lord  Langdale  is  said  to  have  over* 
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ruled  Lord  Thurlow*8  decision  by  his  judgment  inThe  Attorney- 
General  v  Bright.  Considering  the  weight  due  to  the  au- 
thority of  Lord  Thurlow ;  considering  that  the  case  of  Knight 
y.  Ellis  was  elaborately  argued.  Lord  Eldon  being  one  of  the 
counsel  in  it ;  considering  that  the  authority  of  the  decision  of 
Lord  Thurlow  does  not  seem  eyen  to  haye  been  questioned  by 
Lord  Eldon  or  Sir  William  Grants  and  that  it  has  been  referred 
to  without  any  disapprobation  or  question  by  Sir  X.  Shadwtll 
and  Lord  St.  Leonards^  I  cannot  hold,  on  the  weight  of  au- 
thority, that  that  case  is  to  be  considered  as  oyemiled,  or,  on 
the  weight  of  argument,  that  it  is  not  sound  in  law. 

In  a  deed,  the  word  ^'  issue,"  is  a  word  of  purchase^  In  a 
will,  it  is  not  ex  vi  termini  to  be  construed  as  a  word  of  limi- 
tation, but  is  generally  speaking  to  be  construed  as  a  word  of 
purchase  or  limitation,  as  may  best  suit  the  intention  of  the 
testator. 

As  to  the  argument  in  the  present  case,  founded  on  the  case 
of  The  Earl  of  Stafford  y.  Buckley,  and  other  cases,  that  the  gid 
of  the  annuity  to  the  issue  of  Mrs.  Mealy  conferred  on  it  a  de- 
scendible quality,  it  seems  plain,  that  unless  in  this  will  the  won! 
*'  issue  "  is  used  as  a  word  of  limitation  and  not  of  purchase, 
it  cannot  confer  any  descendible  or  inheritable  quality  in  ibt 
annuity  which  is  personal  property.  To  argue  the  questiM 
on  the  footing  that  the  word  "  issue  "  has  conferred  the  de- 
scendible quality,  is  to  assume  the  yery  point  in  dispute. 

Upon  the  intention  to  be  collected  from  the  plain  and  senaUe 
interpretation  of  the  testator's  words,  he  intended  that  Mrs.  Mealy 
should  enjoy  the  annuity  for  her  life,  and  that  on  her  death  it 
should  go  to  her  children  and  other  issue,  as  objects  of  his  bounty. 
But  if,  upon  the  notion  that  the  words  referring  to  failure  of 
her  issue,  it  could  be  held  that  those  words,  standing  alone,  are 
not  confined  to  a  failure  of  issue  at  her  death,  the  subsequent 
appointment  of  trustees  to  secure  the  annuity  for  her  separate 
use,  excludes  the  construction  of  the  word  "  issue  "  as  a  word 
of  limitation.  The  words  which,  after  the  gift  to  the  issue, 
and  on  failure  of  issue,  introduce  trustees,  and  direct  them  to 
secure  the  annuity  for  the  separate  use  of  the  wife,  and  so  j^re 
to  her  an  equitable  interest,  seem  to  me  decisiye  of  the  sense  in 
which  the  word  ^^  issue  **  is  to  be  construed  in  this  case,  and  make 
it  impossible  for  me,  on  any  sound  principle  or  authority,  to 
hold  that  the  word  '^  issue  "  can  be  construed  here  otherwise 
than  as  a  word  of  purchase.  I  am  of  opinion  that  Mrs.  Mealy 
took  an  equitable  interest  only  for  life,  for  her  separate  use, 
with  a  gift  of  the  legal  estate  to  the  trustees  daring  h^  life ; 
and  that  the  children  and  other  issue  of  this  lady^  upon  her 
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death,  took  the  annuity  as  a  class,  in  equal  shores,  as  joint      ,  ^^^^'  . 

tenants,  and  the  order  in  this  petition  must  be  made  on  that  Rb  Wtmch's 

footing.  TRU8T8, 

SoUcitora,  Smart  §•  BulUr  ;  Harrison  ^  Beak.  J^^gmenu 


HAYNES  V.  FORSHAW.  (a) 


VlCE- 

Chancellob 
Wood. 

AjprU  18.  &  19. 

X  HE  testator,  John  lliggenson,  hy  his  will,  dated  in  1833,  a.  testator 
after  i>ayment  of  his  debts,  gave  his  estate  at  Everton,  partly  ^^^%^  all  his 
leasehold  and  partly  freehold,  to  his  wife  for  life,  if  she  should  paymeDt  of 
Bo  long  continue  his  widow,  and  subject  thereto  to  form  part  of  ^f^^  *^^  ^*8*- 
his  residuary  estate.     And  empowered   his  executors,   **  who  a  power  of 
ahould  qualify  to  his  will,*'  at  any  time  that  they  should  think  "ilVxe^torT^ 
proper,  to  sell  and  dispose  of  all  other  his  estate  and  effects  &«  shoaid  qua- 
Dot  therein  disposed  of,   and  to  give  valid   discharges ;   and  devised  his  ^^ 
directed  the  proceeds  to  be  placed  out  at  interest  to  answer  the  ««.^^  E.  to  his 
purposes  of  his  will.     The  testator  then  gave  legacies  of  5000/.  and  subject    ' 
sach  to  his  children,  and  charged  all  his  estate  with  payment  of  ^^l^^  *®  ^* 
the  legacies  and  the  annuity  given  by  the  will  to  his  wife,  and  due,  which  he 
rave  the  residue  of  his  estate  to  such  of  his  sons  as  should  be  ^75  ^  ?'"  "*f 

3  ,  ,  SODS  as  tenants 

living  at  the  time  of  his  death.     The  testator  then  appointed  in  common. 

Ills  son  Jonathan,  his  widow,  and  other  persons,  executors,  and  ^owl^tax^^A 

lied  in  December,  1834.     Jonathan  was  the  only  executor  alone  proved 

irho  proved  the  will ;  or,  according  to  the  testator's  language,  afterwards^ 

loalified.     The  testator  had  six  sons  and  two  daucrhtcrs  living  poro^ased  the 

y        •  i»i««ii         -ri  .«^«i         i..^i       interest  of  four 

it  the  time  of  his  death.     In  the  year  1843  the  plamtin,  who  of  his  brothers 

praa  the  uncle  of  Jonathan  Higgenson,  advanced  to  him  the  *[J^J®  ^^^ 

)am  of  3000/.,  and  in  the  year  1845  the  further  sum  of  3400/.  In  i843  he 

Jonathan  had  at  this  time  purchased  the  interest  of  four  of  his  ^J^il^jff 

brothers  in  the  residuary  estate ;  and  on  the  1st  of  June,  the  sooo/.,  and  in 

plaintiff  having  applied  for  security,  Jonathan  gave  him   a  more ;  and  on 

aromissory  note  for  7000/.,  and  deposited  with  him  the  deeds  ^*®  ^***  ^^' 

_  sion  ffave  as  a 

)f  the  Everton  estate,  with  a  letter,  which  was  in  the  following  secanty,  iiis 
'erms :  —^  ^^^  ^^  hand, 

and  deposited 

(«)  Reported  by  R.  H.  Hurst,  E.q.  tu^"^:^^. 

Part  of  this 
noney  was  applied  in  payment  of  debts  and  legacies.  J.  afterwards  became  bankrupt,  and,  by  a 
leed  of  arrangement  (to  which  plaintiff  was  not  a  party),  all  the  estate  of  the  testator  was  assigned 
o  the  defendants  npon  certain  trusts,  for  payment  of  debts  and  legacies  outstanding,  and  to  divide 
he  residue  according  to  the  rights  of  parties.  There  was  nothing  upon  the  fiice  of  the  transactiom 
>f  1845  to  show  whether  the  plaintiff  was  dealing  with  J.  in  his  capaciihr  of  executor  or  not,  baft 
;here  was  evidence  in  the  cause  which  led  to  the  conclusion  that  plaintiff  intended  to  rely  on  the 
beneficial  interest  of  X  in  the  £.  estate. 

Held,  that  plaintiff  was  an  equitable  mortgagee  of  the  beneficial  interest  of  J.  only  in  estate  E. ; 
;1iat  he  could  not  claim  to  stand  in  the  place  of  debtors  and  legatees,  who  had  been  paid  by  J. ; 
bat  Ihat  he  had  a  right  to  have  the  property  of  the  testator  marshalled 
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"  M7  dear  Uncle.— Enclosed  I  hand  you  a  note  of  hand  for 
7000/.^  and  herewith  you  have  the  deeds  of  the  houses  and 
lands  in  Everton  Terrace,  which  property  I  hereby  undertake 
to  make  over  to  you  whenever  required  by  you,  or  to  pay  you 
the  said  note  of  hand,  when  you  will  return  the  deeds  which 
you  hold  as  a  security  for  the  payment  of  the  said  note.  List  of 
deeds  you  have  herewith.  The  6400/.  already  received  we 
have  arranged  the  rate  of  interest  on  to  the  4th  of  June,  the 
date  of  the  note ;  and  the  remaining  6002.  you  can  let  me  have 
at  your  convenience." 

A  fiat  in  bankruptcy  was  issued  against  Jonathan  Higgenson 
and  his  partner  on  the  13th  November,  1847,  up  to  which  time 
he  had  paid  the  interest  on  the  6400/.,  the  remaining  600£ 
never  having  been  advanced.  On  the  21st  June,  1850,  a  deed 
of  arrangement  was  entered  into  between  the  widow  and 
children  of  the  testator  and  the  assignees  of  the  bankrupt  (the 
plaintiff  not  being  a  party  to  it),  by  which,  after  recitiDg 
among  other  things  that  Jonathan  Higgenson  and  Kichard 
Deane,  his  partner,  had  advanced  large  sums  to  the  testatoi^s 
estate,  which  the  assignees  claimed  to  have  been  part  of  the 
partnership  property,  and  in  respect  of  which  they  claimed  a 
lien  on  the^testator's  estate,  it  was  witnessed  that,  for  the  pur- 
pose of  putting  an  end  to  all  litigation,  all  the  estate  of  the 
testator  was  assigned  to  the  defendants,  H.  and  J.  ForahaWi 
on  trust  to  pay  any  debts  that  might  be  established  agunst  the 
testator's  estate,  and  7000/.  to  the  widow  in  lieu  of  her  dums; 
then  to  pay  the  unpaid  legacies ;  next  to  pay  certain  sums  to 
the  assignees  in  satisfaction  of  sums  advanced  by  the  partners  to 
the  estate ;  and  to  divide  the  residue  into  six  equal  portXMUi 
five  of  such  parts  to  be  paid  to  the  assignees,  and  the  sixth  to 
the  testator's  son  who  had  not  assigned  his  interest  to  Jonathan. 
The  bill  was  filed  by  the  plaintiff  for  the  purpose  of  enforong 
his  equitable  mortgage  against  the  whole  of  the  testator's 
estate  at  Everton.  The  plaintiff  had  been  examined  aa  a  wit- 
ness on  his  own  behalf,  but  the  only  part  of  his  evidence  that 
was  important  was  a  statement  that  his  reason  for  taking  the 
Everton  deed  as  security  was,  that  he  knew  that  Jonathan 
Higgenson  had  settled  w  ith  four  of  his  brothers  for  their  shares 
of  that  property  under  the  father's  will,  and  that  ho  was  himself 
entitled  to  one  sixth  part  of  the  samow  It  also  appeared  that 
Higgenson  had  applied  to  the  plaintiff  for  the  advance  with  a 
view  to  liquidating  one  of  the  legacies  due  to  one  of  the 
brothers.  And  there  was  evidence  that  the  outstanding  debts 
of  the  testator  exceeded  the  amount  of  the  advances. 

Mr.  Wigram  and  Mr.  Charles  Hall  {or  the  plaintiff.    Jonathan 
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.08  the  sole  acting  executor,  and  was,  therefore^  capable  of 
making  a  valid  charge  upon  the  whole  of  the  estates  in  favour 
of  a  person  from  whom  he  had  borrowed  money  for  the  pur- 
poses of  the  testator's  estate.    Gosling  v.  Carter,  (a) 

'Mr.  Bolt  and  Mr.  Selwyn  appeared  for  the  assignees  of 
Jonathan  Higgenson. 

Mr.  Bacon  and  Mr.  Dickenson  for  other  parties. 

The  following  cases  were  also  cited  :  Ball  v.  Harris  (b)y  Page 
v.  Adam  (c).  Miles  v.  Dumford  (d).  Cole  v.  Muddle  {e\  Strong- 
hill  V.  Anstey  (f),  Shaw  v.  Brown  {g)^  Forbes  v.  Peacock,  (h) 

The  Vice-Chancellob  now  said :  —  The  only  point  to  be 
decided  in  this  case  has  arisen  with  reference  to  the  equitable 
mortgage  by  means  of  title  deeds  deposited  with  the  plaintiff  by 
Jonathan  Uiggenson,  sole  acting  executor  under  the  will  of 
his  father.  3000/1  was  advanced  by  the  plaintiff  in  1843,  and 
afterwards  a  further  sum  of  340021,  and  on  the  last  occasion, 
the  deeds  were  deposited,  with  a  memorandum  in  these  words. 
[His  Honour  read  the  letter  before  set  out,  and  proceeded.] 
There  is  no  doubt,  therefore,  that  the  deeds  were  deposited  as 
a  security  for  this  sum ;  but  the  question  is,  whether  they  were 
deposited  in  such  a  manner  as  to  create  a  lien  on  the  whole 
estate,  and  not  only  on  the  interest  of  Jonathan  in  that  estate. 
l^e  property  in  question  Was  part  of  that  which  passed  under 
the  will  of  tiie  testator ;  it  was  partly  freehold  and  partly  lease- 
hold ;  it  was  given  to  the  widow  for  life  or  widowhood,  and, 
Bobject  thereto,  was  to  form  part  of  the  residue  which  was 
given  to  be  divided  between  the  testator's  six  sons.  There  was 
a  charge  of  debts  and  certain  legacies  upon  the  whole  property ; 
and  there  can  be  no  doubt,  therefore,  that  under  the.  terms  of 
this  will,  Jonathan  Higgenson,  who  alone  qualified,  had  power 
to  charge  the  estate  for  payment  of  debts,  and,  therefore,  that 
persons  taking  such  charge  would  not  be  required  to  see  to  the 
application  of  the  money.  And,  therefore,  the  question  is, 
whether  the  contract  was  for  a  mortgage  to  affect  the  whole 
estate,  or  only  Jonathan's  interest;  the  only  additional  cir- 
comstance  being  that  the  testator  had  six  sons,  and  that  Jona- 
than had  bought  up  the  interest  of  four  of  them,  and,  therefore, 
was  interested  personally  to  the  extent  of  five  sixths  of  the 
estate  in  question. 

The  principles  on  which  these  cases  turn  are  plain,  and  they 


(a)  1  ColL  645. 
b)  4  MyL  &  C.  264. 
'     4  Beay.  269. 
2  Sim.  N.  S.  234. 


(tf)  10  Hare.  1S6. 

(/)  1  De  G.  M.  &  G.  635. 

(g)  1  Keen,  559. 

(A)  1  Phill.  717. 
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come  to  this :  that  if,  on  the  one  hand,  an  advance  of  money  it 
made  to  the  executor  or  other  person  having  control  over  the 
estate,  and  for  the  purposes  of  the  will,  and  there  is  no  ret* 
son  to  suppose  that  it  is  for  the  executor's  own  purpose^  the 
party  takes  the  estate,  and  is  not  bound  to  make  any  inquiiy; 
but  if,  on  the  other  hand,  the  advance  is  made  for  a  jnivate 
debt  of  the  executor,  not  for  the  purposes  of  the  will»  bat  for 
the  executor's  own  benefit,  the  charge  does  not  become  effective 
against  the  whole  estate,  but  the  party  takes  it  with  notice 
of  all  the  trusts  created  by  the  will.  In  Watkins  y.  Cheek  (a), 
Sir  John  Leach  says  that  there  is  no  real  difference  between  a 
person  dealing  for  leaseholds  with  an  executor  and  one  dealing 
for  freeholds  with  a  person  having  control  over  the  freeholds. 
Here  the  estate  was  both  leasehold  and  freehold ;  and  it  be- 
comes, therefore,  necessary  to  consider  how  far  the  plaintiir 
was  dealing  with  Jonathan  for  his  own  estate,  and  how  fiur  ai 
representing  the  testator. 

The  case  is  singularly  put  in  the  bill,  and  still  more  ao  by 
the  plaintiff*  as  witness.  In  the  bill  it  is  stated  that  Jonathtn 
Iliggenson  applied  to  the  plaintiff*  for  a  loan,  and  proposed  to 
give  as  a  security  a  mortgage  upon  an  estate  at  Everton,  put 
of  the  estate  devised  by  the  will  of  his  father.  Primii  faek 
that  would  mean  the  whole  estate ;  but  it  must  be  remonbend 
that  Jonathan  had  at  that  time  the  beneficial  interest  in  five 
sixths.  Then  the  bill  goes  on  to  state  that  the  agreement  having 
been  come  to  for  the  advance  on  security,  nothing  nx)re  wai 
done  till  1845,  when  the  plaintiff  asked  for  more  formal  seeuxilj; 
not  for  the  security  proposed,  but  for  some  security.  TbU 
would  have  been  answered  by  any  security;  by  personal  eeenritj) 
or,  at  all  events,  by  a  mortgage  on  the  beneficial  interoBl  of 
Jonathan.  Nothing  is  said  as  to  the  devise  of  the  propertj 
by  the  testator,  or  that  Jonathan  had  any  intention  of  mort- 
gaging the  whole.  This  took  place  nine  years  after  the  testt- 
tor's  death,  but  there  were  then  large  debts  outstanding.  And 
then  comes  the  transaction  of  1845 ;  and  in  relation  to  that  the 
plaintiff,  in  his  deposition  (sworn  after  the  answers  were  all  in, 
and  the  transaction  was  challenged,  and  when,  if  there  bsd 
been  any  reference  to  the  testator's  estate  at  the  time  of  the 
deposit,  it  would  have  been  the  plaintiff^s  obvious  interest^  as 
well  as  duty,  to  state  it),  says,  his  reason  for  taking  that  parti- 
cular security  was,  because  he  knew  that  Jonathan  had  been 
dealing  with  his  brothers  for  their  shares.  Can  it  amoont, 
therefore,  to  more  than  this,  that  the  plaintiff  was  to  take  these 
deeds  as  a  security  so  far  as  Jonathan's  interest  in  the  five 


(a)  2  Sim.  &  St.  199. 
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sixths  was  concerned  ?  Looking  to  the  authorities,  I  find  that 
Lord  JEIdon  commented  on  all  the  cases  in  M^Leod  v.  Drum^ 
mond,  (a)  In  that  case  there  were  two  executors  in  England 
who  acted,  and  others  in  Scotland  who  did  not.  The  acting 
executors  had  from  time  to  time  pledged  bonds  belonging  to 
the  testator's  estate  for  advances  made  to  them  until  they  be- 
came bankrupt.  The  bill  was  filed  bj  the  Scotch  executors  to 
recover  those  bonds^  and  the  Master  of  the  Rolb  had  directed 
inquiries,  from  which  it  appeared  that  nothing  particular  wns 
said  at  the  time  of  the  last  deposit.  He  dismissed  the  bill,  and 
Lord  Eldon  confirmed  that  decree.  And  in  the  course  of  his 
judgment  (p.  159.)  he  says,  ^'  One  circumstance  has  great  weight 
with  me ;  that  this  is  not  a  case  of  executors  applying,  with  the 
testator's  property  in  their  hands,  and  raising  money  upon  a 
deposit  or  sale  of  that  property,  in  which  case  it  may  be  said, 
public  convenience  requires  that  they  should  be  supposed  to 
receive  it  for  the  purpose  to  which  they  ought  to  apply  it ;  but 
two  individuals,  each  happening  to  be  an  executor,  but  also 
carrying  on  a  business  in  London  under  the  known  firm  of  Boss 
and  O^vie,  apply  to  these  bankers  for  money ;  not  to  be  in 
their  hands  probably,  or  by  intendment,  for  the  uses  of  the  will, 
neither  of  them  appearing  to  be  dealing  as  executors,  but 
having  in  their  business,  as  army  agents,  an  account  with  the 
bankers,  they  deposit  the  securities  of  the  testator  for  the  pur- 
pose of  procuring  credit  to  themselves  in  that  concern  which 
they  carried  on,  and  enabling  themselves  to  continue  their  trans- 
actions in  that  character  with  those  bankers.**  I  cite  this  as 
showing  Lord  EUorCs  view  of  the  circumstances  of  that  case, 
because  it  is  stated  in  many  of  the  cases,  that  it  is  not  necessary 
that  it  should  appear  on  the  face  of  the  transaction  that  the 
advance  was  made  for  the  purposes  of  the  will.  Lord  Eldon 
then  goes  through  the  whole  of  the  cases,  and  then  states 
(p.  170.), ''  It  is  very  difficult  to  admit  the  proposition  that  the 
banker  could  have  received  a  deposit  of  these  bonds,  knowing 
them  to  be  such,  from  these  persons  as  security  for  a  debt  then 
to  be  contracted;  but  the  nature  of  the  contract  itself,  the 
furcumstances  that  their  own  property  was  then  delivered  over, 
and  other  circumstances,  showing  that  the  loan  was  made  to 
them,  not  as  executors,  but  as  army  agents.*'  And  he  dismissed 
the  bill,  because  it  was  filed,  not  by  legatees  or  any  persons  who 
had  a  beneficial  interest,  but  by  co-executors  who  had  not  in- 
terfered for  fourteen  years,  in  whose  favour  it  would  not  be 
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rigHt  to  disturb  the  deposit     HiU  v.  Simpson  (a)»  was  really 
decided  on  the  ground,  that  the  defendant  then  took  the  pro- 
perty from  the  executor,  not  in  his  capacity  as  executor  at  all, 
but  on  his  representation  that  it  was  his  own,  and  that  common 
prudence  required  that  the  defendant  should  have  looked  at 
the  will,  and  not  have  taken  the  debtor's  own  word,  and  that 
the  rights  of  third  persons  were  not  to  be  affected  by  their 
negligence.     Here  the  real  case  is  even  stronger  ;  for  the  party 
himself  says,  I  took  those  deeds  because  I  knew  that  Jonathan 
had  an  interest  to  the  extent  of  five  sixths  in  them.  I  cannot  hold 
that  the  transaction  was  not  what  the  plaintiff  has  represented 
it  to  be,  or  pay  any  attention  to  the  suggestion  that  that  was 
done  for   additional  security,  he  knowing  the   difficulty  that 
the  law  throws  in  the  way  of  persons  dealing  with  executoi& 
Another  question  was  then  raised  about  marshalling  the  assetai 
Mr.  RoU  said  that  there  was  a  charge  of  legacies  on  the  whde 
property,  some  of  which  remained  unpaid,  and  that  the  parties 
who  have  a  right  to  a  charge  on  both  the  funds,  should  satisfy 
themselves  out  of  the  fund  on  which  the  plaintiff  has  no  daim, 
and  leave  the  single  fund,  on  which  he  has  a  claim,  to  hinu    I 
think  that  is  so.     And  then  another  point  was  raised,  that  if 
this  was  a  charge  (as  I  think  it  is)  on  five  sixths  of  the  pro- 
perty only,  the  parties  have  a  right  to  say.  We  have  made  large 
advances,  out  of  which  you  paid  debts,  and  we  are  entitled  to 
stand  in  the  place  of  the  debtors  whom  you  have  pud  and  to 
follow  the  assets.     Ashby  v.  Ashby  (&)  was  cited  as  an  andio- 
rity  for  that  proposition.     In  that  case  it  seems  to  be  said  that 
where  a  party  has  advanced  money  to  the  executor  in  that 
character,  he  is  entitled  to  judgment  de  bonis  testaiaris;  and 
that  case  is  referred  to  in    Williams  on  Executors  (p.  1509.)i 
There  is,  however,  no  express  decision  that  I  know  of  to  that 
effect.     Cases  have  occurred  where  the  whole  fund  b^ng  in 
Court,  as  against  the  residuary  legatee,  third  parties,  who 
have  paid  debts,  have  been  allowed  to  stand  in  that  poddon; 
but  I  know  none  which  have  said  you  may  follow  prcqperty 
so  that  a  debt  may  be  kept  alive  against  an  alienee.     Here  the 
case  is  rather  different :  it  is  not  the  case  of  a  party  payii^  a 
debt,  but  merely  giving  credit  to  the  executor  so  as  to  enable 
him  to  pay  a  debt.     It  would  be  going  a  great  deal  too  far  to 
say  you  could  follow  the  assets  here.     The  decree  must  there- 
fore be  to  declare  that  the  plaintiff  is  not  entitled  to  stand  as 
mortgagee  on  the  estate  of  the  testator,  but  only  on  Jonathan's 
share,  subject  to  the  unpaid  debts  and  legacies ;  to  direct  inqui- 


(a)  7  Ves.  169. 


(6)  7  B  &  C.  444. 
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ries  as  to  the  unpaid  debts  and  legacies,  and  what  property  of 
the  testator  there  is  available  for  payment  thereof;  and  it  being 
admitted  that  there  is  other  property  of  the  testator,  to  declare 
that  the  plaintiff  is  entitled  to  have  the  debts  and  legacies 
pud  out  of  the  other  property. 

Solicitors,  Vincent  §•  Day;  Sharpe,  Field  8f  Co, ;  Humphreys 
gf  Marshall. 
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CAMBOTTI  V.  INGATE.  (a) 

Mr.  bolt  and  Mr.  Goldsmxd,  for  the  plaintiff,  moved  for 
an  injunction.  The  plaintiff  was  a  Greek  merchant  carrying 
on  business  at  Patras. 

Mr.  Bacon  and  Mr.  Baggallay  interposed,  and  moved  for  se- 
curity for  costs.  It  was  not  denied  that  the  plaintiff  was  about 
to  return  to  his  own  country,  and  that  he  was  only  here  for  a 
temporary  purpose  connected  with  this  suit.  [^Vice- Chancellor. 
I  do  not  know  of  any  case  where  secuHty  for  costs  has  been 
ordered  in  such  a  case.] 

Mr.  Dickenson,  amicus  cnn^F,  mentioned  Ainslie  v.  Sims,  (b) 

Mr.  Bolt  and  Mr.  Baggalay.  That  case  is  not  in  accordance 
with  the  Common  Law  authorities. 

Mr*  Bacon.  The  plaintiff  has  already  been  held  to  bail  at 
law,  and  the  same  reason  must  apply  to  giving  security  for  costs. 
[_The  Vice' Chancellor.  Were  the  Common  Law  authorities 
cited  before  the  Master  of  the  Bolls  when  he  decided  Ainslie  v. 
Sims?  The  same  doctrine  ought  to  apply  to  both  cases.  I 
will  look  into  the  authorities,  and  in  the  meantime,  the  case 
may  be  proceeded  with  on  the  merits.] 

The  Vice-Chancellob  now  said  he  had  referred  to  Tarn- 
bisco  y.  Pacijico  (c),  and  the  Common  Law  authorities  there 
<nted,  and  which  he  found  had  not  been  referred  to  in  Ainslie 
Y.  Sims  before  the  Master  of  the  Bolls.  He  did  not  feel 
bounds  therefore,  to  follow  that  case.  A  foreigner,  while  in 
this  country,  was  entitled  to  the  same  relief  in  a  court  of 
justice  as  a  British  subject  was,  and  when  he  quitted  this 
country  he  would  be  treated  in  the  same  manner.  In  Willis  v. 
Garbutt  (rf),  Lord  Chief  Baron  Alexander  lays  down  the  proper 
rule.  He  says,  ^'  No  one  can  have  security  for  costs  until  his 
opponent  has  quitted  the  country.    We  can  only  enforce  qpr 

(a)  Reported  bj  R.  H.  Hurst,  Esq. 

(b)  1  Eq.  Rep.  17.  (d)  1  Y.  &  J.  51 1. 

(c)  TExcluRep.  816. 


VlOB- 

Chancellob 
Wood. 

Jvltf  27. 
Aug,  1. 

The  Conrt  wiU 
not  compel  a 
foreign  mer- 
chant, who  has 
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for  costs  while 
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here,  although 
it  is  not  denied 
that  he  is  about 
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1  Eq.  R.  17., 
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order  hj  staying  proceedings  until  the  security  is  giveiiy  and 
that  may  be  just  as  well  done  after  the  phuntiff  has  quitted  the 
country  as  before."  Fraser  y.  Palmer  (a)  was  to  the  same 
effect.  There  Baron  Alderson  says,  ^  If  a  plaintiff  gives  aright 
description  of  his  place  of  abode  when  he  files  his  bill,  his  cir- 
culating about  afterwards  is  immaterial^'unless  he  goes  abroad.** 
He  thought  there  was  no  ground  for  calling  on  the  plaintiff 
here  to  give  security.  There  was  no  evidence  that  he  was 
endeavouring  to  commit  a  fraud  on  the  Court  by  conung  to 
this  country  for  the  special  purpose  of  avoiding  having  to  give 
security. 

Solicitors,  Crowder  §■  Maynard;  Marten^  ThomaM,  jr  Co. 

(a)  8  Y.  &  C.  280. 


Vicfi- 

Chamcblloe 

Wood. 

Jvly  19. 
Amg,  1.  &  2. 

The  pUintiff, 
AS  next  of  kin, 
contested,  in 
the  Ecdenasti- 
cal  Court,  a 
will,  under 
which  the  de* 
fendant 
claimed  to  be 
executor,  and 
also  to  be  bene^ 
ficially  in- 
terested; and 
filed  a  biU  to 
protect  the 
property  pen- 
dente lite,  and 
obtained  a  re- 
ceiver.   The 
defendant 
afterwards  put 
In  an  answer, 
admitting  that 
plaintiff  was 
nextofkio, 
and  that  he  had 
500/L  in  his 
hands,  part  of 
the  tetutor's 
estate. — HM, 
that  the  plain- 
tiff was  not  en- 
titled to  hare 
thissom  paid 
into  Court 

Held,  also, 
on  a  snbse 
quent  motion, 
that  defendant 
was  not  entitled 


EDWARDS  t;.  EDWARDS.  (&) 

1  HIS  was  a  suit  by  ihe  plaintiff  as  next  of  kin  against  tbe 
defendant  who  claimed  to  be  executor,  and  beneficially  inte- 
rested under  the  will  of  a  testator,  dated  9th  August,  1852. 
The  will  was  in  dispute  in  the  Ecclesiastical  Court.  The  bill 
was  filed  for  the  protection  of  the  property,  pendemie  lite  A 
receiver  had  been  appointed,  before  answer,  to  get  in  the  oat- 
standiog  personal  estate.  The  defendant  by  his  answer  ad- 
mitted that  the  plaintiff  was  next  of  kin,  and  that  he  had  a 
balance  in  his  hands  of  500/. 

Mr.  Shebbeare  (Mr.  Bacon  was  with  him)  now  moved  for 
payment  into  Court  of  the  balance  admitted  to  be  in  defend- 
ant's hands.  The  affidavits  stated  that  the  defendant  was  in 
embarrassed  circumstances,  but  that  was  denied  on  the  other 
side.  A  similar  order  to  that  now  asked  had  been  made  in 
Bowby  V.  Palmer  (c),  by  V.  C.  Parker,  April  15th,  1852,  Bid 
V.  Harris  (d)  was  distinguishable ;  the  money  was  there  ro 
ceived  as  payment  of  a  bond,  and  if  the  title  of  the  de- 
fendant was  bad,  the  debtor  would  not  be  dischaiged     ^Tke 

Vice-  Chancellor.  How  do  you  reconcile  the  order  you  ask  for 
with  the  judgment  of  Lord  Cottenham,  in  Dubless  v.  JFTimif{e) 
1  do  not  remember  ever  hearing  of  any  case  in  which  auch  an 
order  was  made,  until  you  brought  forward  that  before  Y.  C 
Parker.']     All  we  want  is  to  have  the  property  secured. 

(b)  Reported  by  R.  H.  Horsi,  Esq. 
(c)  Not  reported.  (d)  7  Sim.  640.  (e)  4  Mjl.  &  C.  502. 

to  have  the  bill  dismissed  for  want  of  prosecntion. 
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Air.  Rott  and  Mr.  Dickenson  opposed  the  motion.  Probably 
in  the  case  referred  to  before  V.  C.  Parker  the  matter  was  not 
disputed.  Where  money  is  in  the  hands  of  a  person  as  trustee 
for  A.  in  one  event,  and  for  B.  in  another,  it  is  not  the  practice 
of  the  Court  to  order  payment  of  the  money  into  Court.  The 
defendant  does  not  admit  the  title  of  the  plaintiff  at  alL  [  77ie 
Vice-chancellor*     You  admit  that  the  plaintiff  is  next  of  kin.] 

The  Vice-Chancellor  said  in  Montgomery  v.  Clark  {a\ 
where  the  money  was  ordered  into  Court,  the  will  had  already 
been  declared  invalid  at  law,  on  the  ground  of  the  insanity 
of  the  testator ;  and  the  case  was  chiefly  remarkable  on  ac- 
count of  the  observations  of  Lord  Hardwick  on  the  absurdity 
that  a  will,  consisting  of  real  and  personal  estate,  notwithstand* 
ing  it  had  been  set  aside  at  law  for  the  insanity  of  the  testator^ 
should  still  be  liable  to  be  litigated,  upon  paper  depositions 
only,  in  the  Ecclesiastical  Court.  In  King  v.  King  (b)  there 
was  a  decision  of  the  Ecclesiastical  Court  against  the  wilL 
The  allegation  that  the  defendant  was  in  embarrassed  circum-* 
stances  was  denied,  and  he  did  not  think  he  could  order  pay- 
ment of  the  money  into  Court. 

Motion  dismissed.     Costs  to  be  costs  in  the  cause. 

On  a  subsequent  day,  Mr.  Dickenson  moved  to  dismiss  the 
bill  for  want  of  prosecution^ 

Mr.  Shebbeare  opposed  the  application.  Such  suits  were 
never  brought  to  a  hearing.  The  only  object  was  to  protect 
the  property,  pendente  lite,  by  the  appointment  of  a  receiver. 
This  had  been  done,  and  the  suit  had  therefore  attained  its 
ol^ject.  in  Anderson  v.  Guichard  (c)  it  was  true  a  decree  in 
a  Mmilar  suit  had  been  made,  but  it  was  only  done  by  consent, 
and  Lord  Justice  Turner y  then  Vice- Chancellor,  observed, 
**  that  he  did  not  know  of  any  instance  of  a  case  of  this  kind 
being  brought  to  a  hearing.*^ 

The  Vice^-Chakcellor  said  he  would  inquire  into  the 
practice. 

On  a  subsequent  day  His  Honour  said  he  could  not  grant 
the  motion  to  dismiss  the  bill:  it  had  attained  its  object.  It 
was  not  the  practice  to  bring  such  suits  to  a  hearing.  He 
miust  refuse  the  motion  with  costs. 

Solicitors,  Hensman ;  Fladgate^  Young,  8f  Jackson. 

(a)  2  Atk.  378.  (b)  6  Ves.  173.  (c)  9  Hare,  275. 
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Vice-  EWART  V.  EWART.  {a) 

Chancellor 

•7acii«8.ii.&S5.  -''-  ^^'^  ^^  ^  special  case.  The  plaintiff,  by  a  settlement  made 
The  plaintiff;  '^^  Contemplation  of  marriage^  assigned  to  trustees  certain  sped- 
being  entitled    fi^j  sums  of  money  to  which  she  was  then  entitled  in  possesnon 

to  personal  j  •  i 

property  in  and  reversion ;  and  also  '^  all  other  the  moneys,  stocks,  ftrnds, 
re?enlon°  by^  securities  for  money,  and  personal  estate  whatsoever  to  which 
her  marriage  she  then  was,  or  to  which  she  or  her  said  intended  husband  m 
sign^to^  **'  ^'^^  right  might  at  any  time  or  times  thereafter  during  the  ssdd 
trustees  all  the  coverture,  be  or  become  entitled,  whether  in  possession,  rever- 
towb^ch^e  ^  sion,  remainder,  or  expectancy,"  upon  trust  for  herself  for  life 
^  ^*°»  ®'  ^  for  her  separate  use,  remainder  to  her  intended  husband  for  life> 
her  husband  in  with  remainder  to  the  children  of  the  marriage,  in  equal  8hare& 
^e'l^r  shISd  ^*^^  plaintiff's  father,  Mr.  Salisbury,  who  died  in  1842,  by  his 
during  coTer-  will,  after  giving  certain  legacies,  gave  all  his  real  and  personal 
cOTtte  enUU^  estate  to  trustees,  on  trust,  to  invest  the  same,  and  pay  the  pro- 
to»  on  certain  ceeds  to  his  widow  for  life,  and  after  her  death  upon  trust  for 
seUTforlUefor  '^^ch  person  or  persons,  in  such  parts,  shares,  and  proportioiifl, 
her  separate  and  in  such  manner  in  all  respects  as  his  daughter,  the  plaintiff, 
toher husband  notwithstanding  coverture  by  deed,  with  or  without  power  of 
for  life,  re-  revocation,  or  by  will,  should  appoint ;  and  in  default  of  appobt- 
children  of  the  ment,  for  such  of  her  children  as  should  be  living  at  her  death, 
™^2j^  By  ®°^  *^®  \ss\xQ  of  such  children  as  should  be  then  dead,  leavii^ 
her  father's  issue ;  and  in  default  of  issue  entitled  to  take  under  that  pro- 
^  a^rwardto  ^i^^on,  then  in  trust  for  the  executors  or  administrators  of  the 
became  entitled  plaintiff. 

Me^nO^^wer  By  a  deed  poll,  dated  6th  of  July,  1844,  the  pliuntiff  tp- 
of  appointment  pointed  1000/.  to  herself  for  her  separate  use,  and  the  reridue 
property.—  to  trustees,  in  trust,  to  pay  to  herself  an  annuity  of  IQOL  for  her 
HM^  th^  she  Y\h  to  her  separate  use,  without  power  of  anticipation ;  and  to 
exercise  this  pay  the  income  of  the  residue  to  herself  for  life  for  her  separate 
^Astiindbff  ^®®»  ^^*  without  any  clause  against  anticipation ;  remiunder  to 
the  marriage  her  children,  but  in  such  a  manner  that  the  sons  took  larger 
^  haviog  ^^  shares  than  they  would  have  done  under  the  marriage  setde- 
appointed  a  ment,  and  reserved  to  herself  a  power  of  revocation  and  new 
heiredf forher  appointment  The  plaintiff's  mother,  Mrs.  Salisbury^  by  fccr 
separate  use,  ^iU  gave  her  property  to  trustees,  upon  the  same  trusts  as  those 
a  powlfr  oTre-  in  the  will  of  her  husband,  the  only  difference  being  that  she 
Tocation  and      expresslv  directed  that  the  plaintiff  should  exercise  the  power  of 

new  apDoint* 

ment,  the  sum  appointment,  and  excluded  her  property  from  being  bound  bj 
f^*PP®"***  the  trusts  of  the  marriage  settlement.  No  appointment  had 
diateij  subject   been  made  as  to  that  property.     In  1852  the  plaintitrs  husband 

to  the  trusts  of 
settlement 

(a)  Reported  bj  R.  H.  Harst,  £8q. 
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died^  leaving  the  plaintiff  surviving,  and  leaving  three  daughters 
and  two  sons  issue  of  the  marriage. 

There  were  several  questions  in  the  case  upon  which  the 
Court  declined  to  give  any  opinion^  as  they  related  to  a  state  of 
circumstances  which  had  not  arisen^  and  the  only  two  upon 
which  the  judgment  turned  were,  whether  the  power  of  ap- 
pointment given  by  the  testator's  will  was  well  and  effectually 
executed  by  the  deed  of  5th  July,  1844;  and,  whether  the 
trusts  of  the  marriage  settlement  had  or  had  not  fastened  upon 
the  sum  of  1000/.  which  the  plaintiff  had  appointed  to  herself, 
with  a  power  of  revocation. 

Mr.  Toiler^  for  the  plaintiff.  The  settlement  is  nothing  more 
or  less  than  a  covenant  by  the  husband  to  exclude  his  marital 
right;  and.  is  intended  to  operate  only  on  that  which,  but  for  the 
settlement,  would  have  become  vested  in  the  husband.  The 
10002.  cannot  become  subject«^o  the  settlement,  because  the 
plaintiff  has  reserved  a  power  of  revocation.  She  has  only  ap- 
pointed it  to  herself  on  terms  of  having  power  to  divest  herself 
of  it.  *^  Might  become  entitled  to  "  cannot  mean  ''  might  become 
entitled  to  by  exercising  a  power."  Coventry  v.  Caventry(a)y 
Alford  V.  Alford  {V)  were  cases  in  which  there  was  a  covenant 
to  exercise  a  power.  This  is  not  like  the  case  of  a  creditor,  in 
which  the  Court  says  that  a  person  contracting  a  debt  is  bound 
to  take  every  means  in  his  power  to  enable  himself  to  pay  it ; 
and  therefore  if  he  has  a  power  of  appointment  which  he  can 
exercise  for  his  own  benefit  he  is  bound  to  exercise  it  for  the 
benefit  of  his  creditors.  But  even  then  the  creditors  cannot 
touch  the  property  until  an  appointment  is  made.  Holmes  v. 
CoghilL  (c)  Here  the  parties  are  mere  volunteers.  A  power 
to  appoint  property  is  not  property  for  all  purposes.  It  is  not 
60  for  the  purpose  of  the  legacy  duty.  Piatt  v.  Routh  (d\  The 
Attorney- General  v.  Staff,  (e) 

Mr.  Woodhouse  appeared  for  the  sons.  There  is  no  covenant 
to  settle  after-acquired  property ;  and  if  there  was,  it  would  not 
touch  the  case.     Holmes  v.  Coghill{c\  Butchfr  v.  Butcher.  (/) 

Mr.  Hobhouse,  for  the  daughters.  When  the  plaintiff  made 
the  appointment  of  the  1000/.  she  became  eo  instanti  absolutely 
entitled.  In  the  popular  sense  of  the  word,  a  power  of  appoint- 
ment such  as  this  is  property.  The  donee  of  the  power  is  richer 
in  consequence  of  it.  For  many  purposes  it  is  absolutely  pro- 
perty in  law.  If  the  donee  had  become  bankrupt  it  would  have 
been  so  construed.    [The  Vice-chancellor.  That  is  under  an  Act 


(a)  2  P.  Wms.  222. 

a) 

(0 


:b)  Gilb.  167. 

7  Ves.  499;  12Ve8.206. 

EQ. — VOL.  I.  N  N 


(d)  8  Beav.  267. 

(e)  2  Gr.  &  Mees.  124. 
(/)  14  Beav.  222. 
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of  Parliament ;  and  Holmes  y.  Coghill{d)  decides  that  the  cre- 
ditors could  not  get  at  the  property  unless  an  appointment  were 
made.]  In  The  Attorney- General  v.  Staff  (b)  at  p.  134.,  Lord 
Lyndhurst  says :  ^  If  a  party  has  power  of  disposing  of  property 
absolutely  f  it  is  the  property  of  the  party  having  the  power."  It 
is  said  that  that  case  has  been  overruled  by  Flatt  y.  Mouth,  (c) 
But  the  latter  case  turned  upon  a  point  that  does  not  touch  the 
present.  It  cannot  be  that  the  settlement  was  only  to  guard 
against  the  marital  right.  It  must  be  taken  to  apply  to  ex* 
pectancies  from  the  plaintiff's  parents  as  much  as  if  those  ex- 
pectancies had  been  named.  The  10002.  must  come  within 
the  settlement ;  and  the  fact  that  it  is  appointed  sulgect  to  a 
power  of  revocation  can  make  no  difference. 


June  25. 
Judgment, 


The  Yice-Chancellob.  The  doctrine  in  that  class  of  cases 
referred  to  in  Holmes  v.  CoghiU  \&,  that  where  a  party  having 
an  absolute  power  of  appointment  has  exercised  it,  being  in- 
debted at  the  time^  the  Court  will  not  regard  the  interests  of 
tlie  appointees ;  but  will  arrest  the  property,  and  apply  a  portion 
of  it  to  payment  of  debts,  and  consider  the  appointees  as  trustees 
for  the  debtor.  But  here  there  is  no  covenant  to  appoint,  and 
tlie  question  must  rest  on  the  construction  of  the  settlement 
That  must  apply  to  something  which  was  to  become  vested  in 
the  plaintiff,  and  not  to  "property"  in  that  very  refined  view 
of  it  which  would  include  this  power.  As  to  the  10002L,  how- 
ever, a  question  does  arise. 

Mr.  Toller  was  then  heard  in  reply  on  that  point.  The  lOOOt 
was  not  a  sum  which  the  wife  or  the  husband  in  her  right 
became  entitled  to.  It  could  not  be  taken  in  execution;  the 
power  of  revocation  would  guard  it  ag^nst  that. 

Mr.  Lee^  amicus  curies y  referred  to  Thornton  y.  Bright  {(I), 
and  Phipson  v.  Turner,  (e) 

The  Vice-Chancellob  now  gave  judgment,  and  after 
stating  the  facts  s^d  :  The  question  is  confined  to  the  effect  of 
the  marriage  settlement  upon  the  will  of  the  plaintiff's  father,  and 
the  appointment  made  under  it;  because  it  is  not  said  that  the 
Court  can  deal  with  that  part  of  the  property  which  has  not 
been  appointed,  nor  that  the  assignment  in  the  marriage 
settlement*  amounts  to  a  covenant  to  appoint.  Mr.  Hobhmue 
cited  authorities  to  show  that  in  many  cases  an  absolute  powtf 
of  appointment  is  regarded  as  property,  and  no  doubt  it  is  so 
regarded  in  some  of  the  cases  that  he  cited,  and  in  some  others 


(a)  7  Ve8.  499. ;  12  Ves.  206. 

m  2  Cr.  &  Mees.  124. 

(c)  3  Beav.  257.  and  lOCIk.  &Fin.  257. 


(d)  2  Myl.  &  C.  230. 


9  Sim.  227. 
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that  Mr.  Lee  referred  me  to.     Such  was  the  case  in  Bray  y. 
Hammersley  (a),  reported  as  Bray  v.  Bree  (6),  and  in  Phipson 
V.  Turner  (c) ;  and  that  last  is  perhaps  as  strong  a  case  as  can 
be  cited ;  but  it  cannot  be  supposed  that  those  cases  have  broken 
down  the  distinction  between  an  absolute  interest  and  a  power 
to  appoint.     In  the  latter  case  those  who  take  subject  to  the 
power  cannot  be  displaced  except  by  an  appointment ;  and  with 
respect  to  the  party  appointing,  you  look  to  the  intention  for  the 
purpose  of  construing  the  instrument.     The  whole  question, 
therefore,  comes  to  this :  What  was  the  property  comprised  in 
the  marriage  settlement  ?  and  what  was  the  contract  entered 
into?  .  The   settlement  provides,  that   all  the  property   the 
plaintiff  had  or  might  have  should  be  assigned.     As  to  existing 
property,  the  plaintiff  haying  actual  property  at  the  time,  the 
settlement  would  only  pass  that,  and  not  property  oyer  which  she 
might  then  haye  had  a  power  of  appointment.     Can  I  then  make 
any  difference  with  respect  to  words  pointing  to  future  property? 
Why  is  the  settlement  to  pass  property  oyer  which  she  should 
afterwards  acquire  a  power  more  than  that  oyer  which  she  had 
then  a  power  of  appointment  ?     If  the  settlement  has  any  such 
effect  as  Mr.  Hohhouse  contended  for,  it  must  be  as  a  coyenant  to 
exercise  all  the  power  she  might  haye  in  a  particular  way.  The 
class  of  cases  most  fayourable  to  the  defendants  is  that  referred 
jto  in  Holmes  y.  CoghilL  (d)    I  mean  those  where  a  person, 
haying  an  absolute  power  of  appointment,  and  haying  debts, 
exercises  his  power  in  favour  of  a  volunteer ;  and  the  Court 
draws  out  enough  to   answer  the  debts  —  that   is,   from  the 
peculiar  assistance  that  the  Court  gives  to  creditors.  In  Towns- 
end  v.  Wyndham  (e),  Lord  Hardtoicke  felt  great  difficulty  in  un- 
derstanding the  real  ground  upon  which  the  Court  had  arrived 
at  that  doctrine ;  but  he  refers  to  Shirley  v.  Lord  Ferrars  (J) 
as  the  authority  upon  which  he  relied.     [His  Honour  then 
referred  to  Lascelles  v.  Cornwallis  (g) ;  and  after  stating  the  facts 
of  that  case,  said,  that  such  cases  could  have  no  bearing  on  the 
case  then  before  him,  and  continued.]     Here  the  assignment  in 
the  settlement  passes  all  that  the  plaintiff  or  her  husband  in  her 
right  took  during  the  coverture.     The  object  of  the  settlement 
was,  that  being  under  marital  influence,  she  should  be  protected. 
But  I  rest  thf    case  on  this,  that  she  has  not  contracted  to 
exercise  in   any  particular  way  any  power  which  she  might 
become  entitled  to  exercise ;  as  to  the  first  question,  therefore. 


(a)  3  Sim.  SIS. 

lb)  2  Clk.  &  Fin.  453. 

(c)  9  Sim.  227. 

(d)  Vbi  supra. 


t 


e)  2  Vez.  1. 
/)  1  Bro.  C.  C.  41. 
Q)  2  Vem.  465. 
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I  think  the  power  has  been  well  exercised.  On  the  second 
question  it  was  contended  that  the  case  of  Thornton  v.  Briffkt{a) 
applied ;  but  although  Lord  Cottenham  relies  on  there  being  a 
covenant  by  the  husband  only^  he  relies  also  on  the  general 
purport  of  the  settlement,  which  was  not  intended  to  applj  to 
property,  as  to  which  any  express  order  or  direction  was  given 
inconsistent  with  the  purposes  of  the  settlement.  I  think  the 
1000/.  is  bound.  Mr.  Toller's  argument  was,  that  this  lOOOt 
is  taken  sub  modo,  and  the  trustees  must  hold  it  liable  to  the 
plaintiff's  power  of  revocation :  but  it  is  not  easy  to  see  what  a 
power  of  revocation  means  in  such  a  case.  When  the  monej 
had  come  to  the  hands  of  the  party  entitled  to  it,  if  he  had  spent 
it,  how  was  the  power  by  which  it  came  there  to  be  revoked? 
I  must  assume  all  done  that  ought  to  have  been  done,  and  that 
when  once  this  money  came  to  the  hands  of  the  plaintifi^  she  had 
assigned  it  to  the  trustees.  Suppose  this  had  been  property  at 
the  date  of  the  settlement ;  or,  suppose  the  plaintiff  had  been 
then  interested  in  this  1000/.  in  reversion,  with  a  power  of  re- 
voking the  appointment  vested  in  herself.  She  would  have  been 
estopped  by  the  settlement  from  exercising  the  power  of  revo- 
cation. She  could  do  nothing  in  derogation  of  her  own  act; 
and  so  now  I  think  the  1000/.  is  bound. 
Solicitors,  Tatham,  Upton,  Sf  Johnson, 

(a)  2  Myl.  &  C.  230. 


Vice- 

Chancellor 

Wood. 

July  22. 

By  a  settle- 
ment, consols 
were  given  to 
A.  for  life,  with 
general  power 
to  appoint  the 
principal  by 
will ;  and  in 
default  of  ap- 
pointment, die 
fund  was  given 
to  the  execu- 
tors and  ad- 
ministrators of 
A — Held,  thai 
the  donee  took 
an  absolute  in- 
terest in  the 
fund.    Bulmer 
T.  Jay,  3  MyL 
&  K.  197.,  not 
followed. 


PAGE  V.  SOPER.  (b) 

1  HIS  was  a  claim  filed  by  the  mortgagor  and  mortgagee  of  a 
sum  of  consols,  which,  by  a  settlement  made  in  1800,  was  Tested 
in  trustees  upon  trust,  to  pay  the  income  to  such  person  as  the 
plaintiff,  Mrs.  Page,  should  appoint,  and,  in  default  of  appoint- 
ment, to  her  for  life,  and  after  her  death  to  stand  possessed  of 
the  principal  in  trust  for  such  person  as  she  should  by  will 
appoint,  and  in  default  of  appointment  in  trust  for  her  executors 
or  administrators.  The  plaintiff,  after  the  death  of  her  husband, 
assigned  the  consols  by  way  of  mortgage  to  secure  two  sums  of 
money,  and  the  claim  was  filed  against  the  surviving  trustee  to 
have  the  amount  of  the  mortgage  raised  by  sale  of  a  competent 
part  of  the  consols. 

Mr.  Bolt  and  !Mr.  Hawkins,  in  support  of  the  claim,  con- 
tended that  the  plaintiff,  Mrs.  Page,  was  absolutely  entitled  to 

(ft)  Reported  by  R.  H.  Hurst,  Esq. 
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the  stock ;  and  that  it  was  not  necessary  to  execute  any  formal 
deed  releasing  the  power.  Holloway  v.  Clarkson.  (a) 

Mr,  Speed  and  Mr.  Smythe  appeared  for  the  other  parties. 

The  Vice-Chancellob  said,  his  only  reason  for  delaying 
his  judgment  was,  the  recollection  of  some  case  in  which  a  dif- 
ferent construction  had  been  put  upon  the  words  from  that  now 
contended  for  by  the  plaintiffs.  That  case  he  now  found  was 
Bulmer  v.  Jay  (b),  and  which  was  affirmed,  on  appeal,  by  Lord 
Brougham,  (c)  It  was  true  that  in  Daniel  v.  Dudley  (d).  Lord 
Cottenkam  expressed  disapprobation  of  that  decision,  which  he 
said  stood  alone ;  but  still  it  stood  as  a  decision  of  a  Lord  Chan- 
cellor in  a  case  almost  identical  with  the  present.  He  had 
no  doubt  in  his  own  mind,  and  should  be  most  anxious  that  the 
case  should  be  carried  to  an  appeal,  as  he  dismissed  the  claim 
solely  in  deference  to  the  decision  of  Lord  Brougham. 

Mr.  Bolt  then  drew  His  Honour's  attention  to  Devall  v. 
Dickens  (e),  before  V.  C.  Wigraniy  in  which  Holloway  v.  Clarkson 
was  cited,  and  which  had  not  been  appealed  from. 

The  Vice-Chancellob,  after  referring  to  that  case,  said, 
that  haying  no  doubt  himself  upon  the  point,  he  thought  he 
might  follow  that  decision,  and  he  therefore  made  an  order  in 
accordance  with  the  prayer  of  the  claim. 

Solicitors,  Bell,  Steward,  8f  Co. ;  Bolton,  Merriman,  8f  Co,  ; 
Becke. 
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(a)  2  Hare,  521. 

b)  4  Sim.  48. 

c)  3  My  I  &  K.  197. 


f: 


(d)     1    Phill.   1. 

{e)  9  Jur.  550. 
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Vice- 

MURRAY  V.  GLASSE.  (/)  Wood. 

Ql  July  26. 

oPECIAL  CASE.     The  plaintiff,  Mrs.  Murray,  by  settle-  The  husband 

ment  made  on  her  marriage  with  the  Hon.  C.  J.  Murray,  was  *"f7^o  had 

entitled  to  receive  a  certain  annual  sum  to  her  separate  use,  and,  a  separate 

with  the  sanction  of  her  husband,  she  kept  a  separate  banking  ^^^'^^Je  ^^ 

banking  ac- 

(Y)  Reported  by  R.  H.  Hurst,  Esq.  count,  and  to 

^ '        '^  ''  -'I  ^^jf  cheques 

in  her  own 
name.     He  was  in  the  habit  of  borrowing  money  of  her,  and,  at  the  end  of  the  year,  of  giving  her 
a  promissory  note  for  the  whole  balance  due  to  her.  The  husband  died — Ileldy  that  the  promissory 
note  might  be  construed  as  a  valid  declaration  of  trust. 

A  testator  being  possessed  of  Mexican  Mint  shares,  on  which  bonuses  were  paid  out  of  profits 
as  well  as  dividends,  by  his  will  gave  ail  his  property  to  trustees,  upon  trust  to  sell  and  convert  into 
money,  but  with  power  to  postpone  such  sale  and  conversion  as  long  as  they  should  think  reason- 
able ;  and  in  the  meantime  to  pay  the  annual  produce  to  the  tenant  for  life. — Held,  that  the  tenant 
for  life  was  entitled  to  the  bonuses  as  well  as  the  dividends  until  conversion,  but  was  not  entitled  to 
have  the  conversion  of  the  shares  delayed  contrary  to  the  wishes  of  the  trustees. 

NHS 
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account,  to  which  such  annual  sum  was  paid,  as  well  as  other 
sums  and  legacies  to  which  during  coverture  she  became  en- 
titled,  to  her  separate  use.  She  was  in  the  habit^of  drawing 
cheques  and  lending  money  to  her  husband,  who  thereupon  gave 
memoranda,  and,  at  the  end  of  each  year,  gave  a  promissory  note 
for  the  whole  amount  due.  This  went  on  up  to  let  January, 
1848,  when  a  note  for  the  whole  balance  due,  aniounting  to 
4056/.,  was  given,  with  interest  at  4/.  per  cent  payable  to  Mrs. 
Murray,  but  not  to  "  bearer  "  or  "  order."  No  note  was  given 
after  that  date,  but  the  arrears  of  interest  were  calculated  and 
put  down  by  Mrs.  Murray,  with  the  sanction  of  her  husband, 
upon  a  card  which  was  produced;  this,  together  with  some  other 
sums  also  put  down  on  the  card,  amounted  to  455SL  The  hn»- 
baiul  died  on  the  12th  of  August,  1851,  having  by  his  will 
given  the  bulk  of  his  property  to  his  wife  for  life,  with  renudnderB 
over.  The  defendants  to  the  special  case  were  his  executon 
and  trustees.  Among  the  husband's  papers  was  found  a  docu- 
ment, as  follows :  —  '^  I  owe  Messrs.  Hoare  2000iL  on  bond.  1 
owe  my  wife  4000/.,  ftc"  The  plaintiff  claimed  the  sum 
mentioned  on  the  card,  and  interest  thereon  at  4L  per  cent. 
The  first  question  in  the  special  case  was,  whether  she  was 
entitled  to  this  sum  of  4558/.  out  of  the  personal  estate  of  the 
husband. 

Part  of  the  testator's  property  consisted  of  certain  Mexican 
Mint  shares,  which  had  not  been  converted,  and  upon  which 
there  had  accrued  since  the  testator's  death,  besides  the  dividends, 
a  sum  of  1302/.  for  bonuses.  This  sum  the  plaintiff  claimed. 
And  the  second  question  in  the  case  was,  whether  she  was  en- 
titled to  it. 

The  plaintiff  farther  contended  that  she  was  entitled  to  have 
these  Mexican  shares  continued  in  their  then  state  under  the 
clause  in  the  testator's  will;  by  which,  after  directing  a  sale  and 
conversion  of  all  his  estate,  he  gave  to  his  trustees  full  power 
and  authority  to  postpone  such  sale  and  conversion  as  long  as 
they  should  think  reasonable ;  it  being  his  will  that  they  should 
have  full  power  and  authority  to  continue  any  moneys  which 
might  at  his  decease  be  invested  in  any  securities  so  long  as  they 
should  consider  it  expedient  and  advantageous  •  •  .  .  . 
and  to  stand  possessed  of  such  securities  as  they  should  not 
think  proper  immediately  to  convert  into  money  upon  trust  to 
pay  the  interest,  dividends,  and  annual  produce  to  his  said  wife 
for  life."  The  third  question  was,  whether  the  plaintiff  was  en- 
titled to  have  those  shares  continued  in  their  then  state  of 
investment. 

Mr.  BaggaUay  appeared  for  the  widow. 
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Mr.  H.  C.  Jones  for  the  executors.     The  cases  of  Parkes  v. 
White  (a),  and  Norris  v.  Stevenson  {b),  were  referred  ta 

The  Vice-Chancellor  said,  that  looking  at  all  the  facts  of 
the  case,  he  had  no  doubt  that  the  note  amounted  to  a  valid 
declaration  of  trust,  and  that  the  widow  was  entitled  to  have 
that  sum  paid  out  of  the  testator's  estates,  with  interest  at  4i 
per  cent,  up  to  the  death  of  the  testator,  but  he  could  not  allow 
interest  on  any  sum  beyond  that  mentioned  in  the  promissory 
note.  As  to  the[Mexican  Mint  shares,  the  trustees  might  allow 
them,  to  remain  in  their  present  form  if  they  pleased,  but  he 
could  not  hold  that  they  were  bound  to  do  so.  The  widow  was 
entitled  to  the  dividends  from  the  death  of  the  testator,  and  if 
it  was  admitted  that  the  bonuses  were  paid  out  of  profits,  she 
would  be  entitled  to  them  also ;  but  that  they  were  so  paid  must 
appear  on  the  special  case,  and  if  the  fact  was  agreed  to,  the 
case  might  be  amended  in  that  respect. 

Solicitors,  Taylor  ^  ColUson. 
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(a)  1 1  Ves.  228. 


(ft)  7  Ves.  474. 


STANTON  V.  TATTERSALL.  (c) 


VlCB- 

Chanceixos 
Stuart. 

On  the  20th  of  April,  1852,  Messrs.  Foster,  as  the  agents  of  pj,^h^r^l^\ 
the  defendants,  put  up  certain  freehold  property  for  sale  by  sale  by  public 
public  auction  at  the  Auction  Mart,  under  certain  printed  par-  hou*erde- 
ticulars,  and  conditions  of  sale  annexed  to  such  particulars ;  and  scribed  in  the 
in  such  particulars  of  sale  the  property  was  described  as  fol*  colara  of  sale 
lows  :  —  *®  ^°*  ^®'  ^^ 

-  Mall,  opposite 

'^  A  freehold  estate,  being  No.  58.  on  the  north  side  of  Pall  toMariborough 
Mall,  opposite  Marlborough  House,  a  substantial  edifice  built  a  ^^^  d«)08it 
few  years  ago  by  an  architect,  who  showed  great  judgment  in  m  respect  of 
planning,  whilst  he  spared  no  expense  in  the  erection  and  com-  moneys  There 
pletion  of  this  pile  of  building,  the  whole  arranged  in  suites  of  wasnoevidence 

to  showwhe- 

(c)  Reported  by  George  French,  Esq.  iL  had  any 

knowledge 
of  the  honse  prior  to  the  sale.  The  honse  was  not  in  Pall  Mall,  but  was  at  the  rear  of  57.  Poll 
Mall,  and  was  approached  from  Pall  Mall  by  a  passage  formed  through  the  ground  floor  of  57. 
Pall  Mall,  and  which  passage  rested  on  a  stone  floor  resting  on  timber  beams,  which  were  in  an 
insecure  state.  The  abstract  of  title  was  examined  by  A.'s  solicitor  at  one  of  the  offices  in  58. 
Pall  Mall,  and  afterwards  an  objection  was  taken  by  A.  that  there  were  cellars  under  the  passage 
and  under  part  of  No.  57.  Pall  ilall.  Upon  a  bill  filed  by  A.  to  rescind  the  contract,  and  for  the 
repayment  of  the  deposit,  on  the  grounds,  first,  that  the  access  to  the  house  was  not  such  as  could  be 
forced  on  a  purchaser,  there  being  no  mention  in  the  particulars  of  sale  of  any  peculiarity  as  to  such 
access ;  and,  secondly,  that  the  house  being  described  as  58.  Pall  Mall,  was  not  in  Pall  Mall,  — 
HeU,  that,  on  the  first  ground  of  objection,  A.  was  entitled  to  relief. 

SemhU^  that,  as  to  the  second  ground  of  objection,  although  there  was  a  misdescription  of  the 
house,  A.  had,  by  his  conduct,  waived  his  right  to  have  the  contract  rescinded. 
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chambers^  and  occupied  by  professional  and  other  gentlemen,  at 
the  following  moderate  rents."  The  particulars  then  stated  the 
rents,  which  amounted  in  the  aggregate  to  34021,  and  the  rates 
and  taxes,  which  came  to  562.  4«.  9(/.,  leaving  a  nett  rental  of 
283/.  \Ss.  Sd. ;  but  the  particulars  did  not  refer  to  any  cellan 
or  basement  floor. 

By  the  third  and  fourth  conditions  of  sale  the  purchaser  was 
to  pay  down  a  deposit  of  10/.  per  cent  on  his  purchase-money 
into  the  hands  of  Messrs.  Foster,  and  pay  the  remainder  thereof 
on  the  24th  of  June  then  next,  at  the  office  of  M^^srs.  Bailey, 
Shaw,  Smith,  and  Bailey,  at  which  time  and  place  the  purchase 
was  to  be  completed ;  and  the  vendors  were,  within  seven  days 
from  the  day  of  sale,  to  deliver  an  abstract  of  their  title  to  the 
purchaser  or  his  solicitor. 

The  sixth  and  eighth  conditions  of  sale  were  as  follow  :  — 

^^6th.  That  every  objection  or  requisition  to  or  in  respect  of 
the  title  or  the  evidence  thereof  shall  be  delivered  in  writing  to 
Messrs.  Bailey,  Shaw,  Smith,  and  Bailey,  the  vendors'  solicitors, 
within  fourteen  days  from  the  delivery  of  the  abstract ;  and  all 
objections  or  requisitions  on  the  title  not  so  made  and  declared 
shall  be  considered  as  waived." 

^^  8th.  That  if  any  error  or  misstatement  shall  be  made  in 
these  particulars,  the  same  shall  not  annul  the  sale,  but  a  pro- 
portionate allowance  (the  purchase-money  being  the  measure  of 
value)  shall  be  made  by  the  vendors  or  purchaser,  as  the  case 
may  require.*' 

The  plaintiff  became  the  purchaser  at  the  before-mentioned 
auction  of  the  property  above  described  for  the  sum  of  4000/., 
and  accordingly  paid  400/.  to  Messrs.  Foster  by  way  of  deposit 
and  in  part  payment  of  the  purchase-money. 

A  contract  for  the  sale  and  purchase  of  the  property  was 
endorsed  on  one  of  the  printed  particulars  and  conditions  of  sale, 
and  was  signed  by  the  plaintiff  and  by  Messrs.  Foster  as  the 
agents  of  the  defendants.     Such  contract  was  as  follows :  — 

«  Auction  Mart,  20th  April,  1852.  I  hereby  declare  I  have 
bid  for,  and  become  the  purchaser  of  the  property  described  in 
this  particular  at  and  for  the  sum  of  four  thousand  pounds,  and 
have  paid  the  sum  of  four  hundred  pounds  by  way  of  deposit 
and  in  part  payment  of  the  aforesaid  sum  of  four  thousand 
pounds,  and  I  engage  and  agree  to  complete  the  purchase 
thereof  according  to  the  within  conditions  of  sale. 

"  Witness,  S.  J,  B.  Stanton. 

*^  We  confirm  the  contract  on  the  part  of  the  vendors. 

"  Edward  Fosteb  and  Son." 
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speared  from  the  evidence,  that  the  edifice  or  building  ,  ^^^'  . 
td  as  No.  58.  Pall  Mall,  in  the  printed  particulars  and  Stanton 
ns  of  sale,  was  not  in  Pall  Mall,  or  opposite  to  Marl-  tattemall. 
I  House,  but  that  it  was  in  fact  an  edifice  with  a  front  statement 
n  looking  westward  towards  St.  James's  Street;  that 
it  elevation  was  intercepted  by  the  backs  of  certain 
in  Crown  Court,  which  runs  from  Pall  Mall  to  Duke 
»r  King  Street,  and  the  backs  of  which  houses  in  Crowm 
jre  within  eight  feet  or  thereabouts  of  such  front ;  that 
)le  of  the  house  No.  57.  Pall  Mall  was  opposite  to  Marl- 
1  House,  and  entirely  excluded  No.  58.  from  all  view  of 
all  and  Marlborough  House ;  that  the  entrance  or  ap- 
to  No.  58.  Pall  Mall  consisted,  for  more  than  thirty  feet 
e  street,  of  a  way  or  passage  through  the  shop  floor  of 
Pall  Mall,  and  which  way  or  passage  was,  according  to 
ience  of  one  surveyor,  only  three  feet  eight  inches  wide 
^bouts,  and  nine  feet  six  inches  high,  or  thereabouts, 
ording  to  the  evidence  of  another  surveyor,  only  three 
ee  inches  wide  or  thereabouts,  and  eight  feet  two  inches 
r  thereabouts  ;  and  that  such  way  or  passage  was  formed 
er  on  the  top,  bottom,  and  one  side  thereof,  and  that  the 
such  way  or  passage  was  formed  of  stones  laid  upon  timber 
8  on  three  sides,  and  that  such  way  or  passage  consisted  for 
IT  distance  of  more  than  thirty  feet,  making  in  the  whole 
»f  more  than  sixty  feet,  of  a  nearly  similar  way  or  passage 
md  construction,  running  through  premises  forming  part 
57.  Pall  Mall,  or  of  premises  adjoining  thereto.  It  also 
id  from  the  evidence,  that  there  were  und.er  the  said  way 
sige  certain  rooms,  or  spaces,  or  cellars,  which  are  used  as 
ng  or  appurtenant  to  No.  57.  Pall  Mall,  and  that  the 
ooring  of  the  way  or  passage  was  supported  underneath 
ber  beams,  which  were  not  sufficient  to  support  the  same 
dstantial  and  durable  manner,  and  that  any  heavy  weight, 
a  common  counting-house  iron  safe,  being  conveyed  along 
sage  to  No.  58.  Pall  Mall,  might  seriously  endanger  the 
Y  of  the  same. 

30  appeared  from  the  evidence,  that  the  cellars  belonging 
Pall  Mall,  extended  not  only  under  the  said  passage  or 
it  also  under  part  of  the  edifice  described  as  58.  Pall  MalL 
bill  alleged  that  the  representation  made  by  the  printed 
lars  of  sale,  that  the  edifice.  No.  58.  Pall  Mall,  was  op- 
Marlborough  House,  was  a  gross  misrepresentation,  and 
ted  to  mislead,  and  did,  in  fact,  mislead  the  plaintifiT,  as 
K>sition  and  eligibility  as  a  good  investment, 
t  he  was  entirely  misled  and  deceived  by  the  sidd  mis- 
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representation^  inasmuch  as  he  thought^  from  the  r^reeentation 
made  by  the  said  printed  particulars  of  sale^  that  he  was  about 
to  purchase  house  property  with  a  valuable  frontage  in  Pall 
Mall,  and  that  such  frontage  was,  in  factj  opposite  to  Marl- 
borough House,  and  likely  at  all  times  to  be  property  of  con- 
siderable value. 

That  he  had  no  knowledge  whatever  of  the  siud  estate  and 
premises,  or  any  part  thereof  prior  to  the  said  sale  by  auctioo, 
beyond  the  representation  thereof  made  to  him  by  the  said 
printed  particulars  and  conditions  of  sale. 

The  plaintiff  did  not  make  any  affidavit  in  support  of  theee 
allegations. 

The  bill  prayed  that  the  agreement  of  the  2(>th  of  April, 
1852,  might  be  delivered  up  to  be  cancelled,  and  that  the  de- 
fendants might  be  ordered  to  repay  to  the  plaintiff  the  deposit- 
money  or  sum  of  4002.  with  interest  thereon  at  the  rate  of  51 
per  cent,  per  annum ;  together  with  the  plaintiff's  charges  and 
expenses  of  investigating  the  title  and  of  this  suit,  or  that  the 
said  agreement  might  be  specifically  performed,  with  a  dedt- 
ration  that  the  plaintiff  was  entitled  to  compensation  fibr  the 
said  misrepresentation  of  the  said  estate  and  premises. 

An  abstract  of  title  was  delivered  to  the  plaintiff^s  soliciton 
on  the  24th  of  April,  1852  ;  it  was  examined  by  them  with  the 
deeds  at  Mr.  Lewin's  office,  58.  Pall  Mall,  on  the  5th  of  May 
ensuing ;  requisitions  on  the  title  were  sent  to  the  defendant  jb 
solicitors  on  the  8th  of  May,  and  they  were  answered  on  the 
15  th  of  the  same  month. 

On  the  12th  of  June,  1852,  the  plaintiff's  sdicit^Ms  wrote  to 
the  defendants'  solicitors,  saying  that  their  clients  had  just  dis- 
covered that  there  were  vaults  under  the  passage,  and  the 
entrance  from  the  street  to  the  house  described  as  58.  Pall 
Mall,  and  also  under  one  of  the  offices  on  the  ground  floor ;  and 
inquiring  whether  the  defendants  were  in  a  position  to  oon?ej 
those  vaults  or  cellars;  as  the  plaintiff  bought  not  <mly  the  right 
of  way,  but  also  the  soil  of  the  passage,  and  the  soil  under  the 
office  referred  to. 

On  the  16th  of  June,  1852,  the  defendants'  solicitors  replied 
to  this  letter,  and  said  that  if  reference  was  made  to  the  parti- 
culars of  sale  it  would  be  found  that  there  was  not  the  sl^htest 
reference  to  cellars  of  any  kind,  or  to  any  basement  story. 

After  some  further  correspondence  between  the  plantiff 's  and 
defendants'  solicitors,  the  present  bill  was  filed  on  the  12th  of 
July,  1852. 

Mr.  Matins  and  Mr.  Steere  for  the  plaintiff.  Ist.  There  iras 
a  misdescription  in  the  particulars  of  sale  which  had  misled  the 
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plaintiffi     The  house  should  have  been  described  as  being  at 
the  rear  of  57.  Pall  Mall,  and  known  as  58.  Pall  Mall.      But 
2ndly9  even  if  there  was  no  misdescription  in  the  particulars 
of  sale,  the  access  to  the  house  was  not  such  as  the  plaintiff  was 
entitled  to.     He  was  entitled  to  the  soil  on  which  the  passage 
stood^  usque  ad  cesium ;  but  such  as  the  passage  was,  no  title  could 
be  made  to  it  by  the  defendants.     Thej  cited  Stewart  y.  Allis- 
tan  (a),  Dobell  v.  Stevens  (b\  Gibson  v.  D'Este  (c),  Hutchinson  v. 
Mcriey  (rf),   Shackteton  v.  Sutcliffe  (e),  Price  v.  Macaulay  (f), 
I  Suffd.  Vendors  and  Purchasers  {g\  and  Sugd.  Concise  View,  (A) 
Mr.  FoUett  and  Mr.  T.  Stevens  for  the  defendants.     The  first 
question  was,  whether  the  house  in  question  was  58.  Pall  Mall; 
for  if  it  were,  there  was  no  misdescription,  and  it  would  have 
been  incorrect  and  a  misrepresentation  to  have  called  it  any- 
thing else.     It  was  known  as  58.  Pall  Mall,  and  had  been  so 
called  for  upwards  of  thirty  years.     The  particulars  did  not  say 
the  bouse  was  in  Pall  Mall.     Then,  Was  it  opposite  to  Marl- 
borough House  ?    It  was,  for  it  was  on  the  opposite  side  of  Pall 
Mall.     Take  the   case   of  the  Belle  Sauvage,  which  had  no 
frontage  in  Ltidgate  Hill,  being  put  up  for  sale,  would  it  be 
a  misdescription  to  call  it  the  Belle  Sauvage,  Ludgate  Hill  ? 
The  present  case  was  within  White  v.  Bradshaw  (t),  decided 
by  the  late  Vice-Chancellor  Parker.     The  question  relating  to 
the  right  of  way  to  the  house  along  the  passage  was  one  of 
title ;  and  was  disclosed  by  the  abstract;  and  no  objection  having 
been  taken  within  fourteen  days  from  the  delivery  of  the  ab- 
stract, the  objection  must  be  considered  as  having  been  waived 
according  to  the  6th  condition  of  sale.    Flint  v.  Woodin.  (A)    The 
case  for  specific  performance  and  compensation  was  abandoned 
at  the  bar,  and  the  plaintiff  now  claimed  only  to  have  the  con- 
tract rescinded.    To  maintain  such  a  claim,  a  clear  case  of  fraud 
should  be  made  out,  and  here  there  was  no  pretence  for  saying 
there  had  been  any  fraud  on  the  part  of  the  vendors. 
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The  Yice-Chancelloil  The  question  I  have  to  consider 
is  not  a  question  of  title.  What  the  plaintiff  avers  as  the  sub- 
stance  of  his  case  is,  that  he  had  contracted  to  buy  certain  pro- 
perty, and  that  that  which  is  presented  to  him,  and  is  proposed 
to  be  conveyed  to  him  as  the  property  which  he  purchased,  does 
not  agree  with  the  description  of  the  property  he  contracted  to 
buy.     There  are  two  points  in  respect  of  which  a  misdescription 


fa)  1  Meriv.  26. 

[b)  8  B.  &  C.  623. 

re)  2  Y.  &  C.  C.  C.  542. 

1  7  Scott,  341. 
e)  1  De  G.  &  S.  609. 


■ )  2  De  G.  M*N.  &  G.  339. 

r)  llthedit.  p.  53.  §5. 

0  P.  16.  §16.;  20.  §34. 
fi)    16  Jur  738. 
;*)  9  Hare,  618. 
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18  alleged.     The  first  is,  that  the  property,  being  described  in 
the  particulars  of  sale  as  a  freehold  estate,  being  an  edifice,  Na 
58.  Pall  Mall,  is  not  in  Pall  MalL     The  other  is,  that  it  bring 
of  the  essence  of  the  purchase  of  an  estate,  consisting  of  a  free- 
hold house,  that  there  should  be  an  access  to  the  house,  or 
something  to  connect  it  with  Pall  Mall  at  least,  that  which  is 
here  presented  to  the  purchaser  as  the  means  of  getting  access 
does  not  suit  the  description  of  the  property  he  contracted  to 
buy.     On   the   first   point  of  misdescription  I  am  clearly  of 
opinion  that  it  is  a  misdescription  to  describe  the  property  as  a 
freehold  estate.  No.  58.  Pall  Mall,  opposite  Marlborough  House. 
But  if  the  question  merely  depended  on  the  right  to  have  the 
contract  rescinded  on  that  ground,  I  think  that  the  purchaser 
has  by  his  conduct  waived  such  right.    Upon  the  other  pomt, 
viz.,  what  it  is  that  connects  this  house  with  Pall  Mall,  and 
how  the  purchaser  is  to  obtain  access  to  it,  I  think  that  that 
which  is  proposed  to  be  conveyed  to  him  as  the  subject-matter 
of  the  contract,  is  not  what  he  would  be  entitled  to  under  the 
description  in  the  particulars  of  sale.     Now,  the  contract  is  a 
contract  by  which  the  plaintiff*  agrees  to  buy  thd  property  de- 
scribed in  the  particulars  of  sale.     [The  Vtce-ChanceUor  here 
read  the  description  there  given  of  the  property.]     With  re- 
ference to  the  accuracy  of  the  description,  "  No.  58.  on  the 
north  side  of  Pall  Mall,"  the  auctioneer  who  sold  it  describes  it 
in  his  affidavit,  which  is  a  part  of  the  defendants'  evidence,  as 
consisting  of  a  building  situate  at  the  back  of  the  house  num- 
bered 57.  Pall  Mall,  and  that  is  an  accurate  description,  as 
appears  by  the  model  in  Court.    If  it  rested  there,  I  should,  not- 
withstanding the  authority  of  the  case  of  White  y.  Bradshttw(a)t 
decided  by  the  late  Vice-Chancellor  Parker,  which,  I  think, 
cannot  govern  this  case,  hold,  that  if  the  purchaser   bad  at 
once  taken  the  objection  as  to  the  misdescription  of  the  house 
as  being  on  the  north  side  of  Pall  Mall,  he  would  have  been 
entitled  to  avoid  the  contract  on  that  ground.     Not,  however, 
having  done  so,  but  having  proceeded,  by  his  solicitor,  to  inspect 
the  title  deeds  in  a  part  of  that  very  building  which  was  the 
subject  of  the  contract,  I  think  that  it  is  too  late  for  him  to  ask 
the  Court  to  rescind  the  contract  on  that  ground.     The  other 
ground  on  which  I  feel  myself  bound  to  say  that  this  contract 
ought  to  be  rescinded  is  extremely  material,  and  I  think  that 
the  plaintifi*'s  case  upon  that  is  clearly  made  out.     What  is 
proposed  to  be  conveyed  to  the  plaintiff  as  a  right  of  access  to 
this  house,  which  is  not  in  Pall  Mall,  but  behind  No.  57.  Pall 


(a)  16  Jut.  738. 
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&Iall>  is  a  right  of  way,  consisting  of  a  passage  which  was  for-      ,  ^^^'  ^ 
merly  part  of  No.  57.  Pall  Mall.     The  dimensions  of  that  pas-       Stanton 
sage  have  been  described  by  two  witnesses.     By  one  of  them    t^ctemajll. 
the  length  is  said  to  be  sixty  feet,  and  by  the  other  seventy-three      judfment 
feet     One  says  the  height  is  eight  feet  two  inches,  and  the 
other  nine  feet  six  inches ;   while  the  breadth  is  said  by  one  to 
be  three   feet  three  inches,  and  by  the  other  three   feet  six 
inches.     These  being  the  length,  breadth,  and  height  of  the 
passage^  it  is  thus  described  by  one  of  the  witnesses :  ''  The 
floor  of  such  way  or  passage  is  the  timber  floor  of  the  house 
No.  57.,  in  which  passage  is  laid  a  pavement  of  Yorkshire  stone, 
and  the  floor  of  the  one-pair  story  of  No.  57.  forms  the  ceiling 
of  the  said  passage."     And  again,  ^^  The  stone  flooring  of  the 
Biud  way  or  passage  is  supported  underneath  on  a  timber  beam,   , 
which  has  deflected,  in  the  middle  of  its  bearing,  to  the  extent  of 
two  inches  or  thereabouts,  and  which  beam,**  the  witness  says, 
**  in  my  judgment  and  belief,  is  not  sufficient  to  support  the 
same  in  a  substantial  and  durable  manner ;  and  which  said  way 
or  passage  must  at  all  times,  in  my  judgment  and  belief,  be  sub* 
jected  to  casualties  from  fire,  and  the  more  so  by  reason  of  the 
three  several  tenants  or  occupiers  of  the  messuage  No.  57.,  and 
from  the  decay  of  the  timber  supports  which  sustain  the  said  stone 
flooring ;  and  that  the  said  entrance  would  be  rendered  nearly  or 
quite  impassable  by  a  fire  happening  either  in  the  basement,  or 
shop,  or  warehouse  behind,  forming  parts  of  the  house  No.  57., 
or  by  either  of  the  said  floors  going  seriously  to  decay."     And 
the  witness  says,  that  such  is  the  infirmity  of  the  timber  beams 
supporting  the  stone  flooring  of  the  passage,  that  the  weight  of  a 
common  counting-house  iron  safe  would  probably  cause  it  to  give 
way.     I  do  not  think  this  such  an  access  to  the  house  described 
in  the  particulars  of  sale,  there  being  no  mention  therein  of  any 
peculiarity  as  to  the  access  to  it,  as  that  it  can,  consistently 
with  the  ordinary  construction  of  the  particulars,  be  forced  on  a 
purchaser  as  that  which  was  the  subject  of  the  contract.     The 
house  not  being  in  Pall  Mall,  the  purchaser  of  a  house  described 
as  in  these  particulars  was  entitled  to  such  a  connection  between 
the  house  and  Pall  Mall,  and  such  means  of  access,  as  would  be 
of  a  very  different  nature  from  that  mentioned  in  the  evidence 
in  the  case  now  before  me.     It  is  said,  however,  that  in  the 
abstract  of  title  the  passage  is  mentioned  as  an  easement,  and 
especially  as  an  easement  to  pass  with  the  house ;  but,  in  my 
opinion^  a  great  deal  more  than  an  casement  of  this  kind  is  re- 
quired where  a  purchaser  would  have  to  pass  through  part  of 
another  house  by  way  of  easement,  without  having  a  firm  soil 
below^  or  anything  above  but  the  floor  of  the  room  of  the  other 


650 


THE  EQUITY  REPORTS. 


1853. 


Stanton 

V. 
TATTBRflALI* 

JudgtMMU 


house ;  and  as  of  all  this  no  mention  is  made  in  the  particnlars 
of  8ale>  I  am^  in  my  opinion^  bonnd  to  hold  that  the  oontnct 
must  be  rescinded,  on  the  plain  principle  that  what  was  pre- 
sented to  the  purchaser  as  coming  within  the  terms  of  the  con- 
tract, is  something  entirely  different  from  what  the  ordinarj 
construction  of  such  a  contract  would  be*  I  think,  therefore* 
that  the  plaintiff  must  be  relieved  from  his  contract,  on  the 
principle  that  a  man,  when  he  enters  into  a  contract  to  purchase, 
must  have  property  which  answers  the  description  given  in  the 
contract  The  decree  will  be  to  rescind  the  contract  without 
costs,  and  to  repay  the  deposit  to  the  plaintiff,  with  interest  at 
^L  per  cent,  per  annum. 

Solicitors,  Rose ;  Bailey^  Shaw,  Smith,  ^  Bailey. 


VlCB- 

Chamcellob 
Wood. 

July  21.  &22. 

Testator  gave 
lui  estate  to  A. 
for  life,  re- 
mainder to  all 
the  children  of 
A.  as  tenants 
in  common  fbr 
life,  remainder 
as  to  the  share 
of  each  snch 
child  to  his 
children  as 
tenants  in  com- 
mon in  fee, 
with  a  gift  oyer 
in  the  event  of 
A.'s  death 
without  leaving 
child,  children, 
grandchild,  or 
grandchildren. 

Held,  that 
the  remainder 
in  fee  to  the 
children  of 
such  children 
of  A.  as  were 
bom  in  the 
lifetime  of  the 
testator,  was 
valid,  but  that 
the  remainder 
in  fee  to  the 
children  of 
such  children 
of  A  as  were 
bom  after  the 
death  of  the 
testator  was 
void  for  re- 
moteness. 


m 


CATTLIN  V.  BROWN,  (a) 

Francis  bannister,  the  testator,  by  his  will  datcdi 
1802,  gave,  devised,  and  appointed  his  freehold  meaeoage  and 
lands  called  Small  Gains,  in  the  island  of  Foulness,  to  Thoma« 
Bannister  Cattlin,  to  hold  to  him  and  his  assigns  for  the  term  of 
his  natural  life  ;  and  from  and  after  his  death  he  gave,  devised, 
and  appointed  the  said  freehold  messuage  and  lands  to  and 
amongst  all  and  every  the  child  or  children  of  the  said  Thomas 
Bannister  Cattlin  for  their  lives,  in  equal  shares,  if  more  than 
one ;  and  from  and  after  the  decease  of  any  or  either  of  such 
child  or  children,  then  he  gave  and  devised  the  share  of  him  or 
them  so  dying  of  and  in  the  said  messuage  and  lands  unto  his 
or  their  child  or  children  lawfully  begotten  or  to  be  b^otten, 
and  to  his,  her,  or  their  heirs  for  ever,  as  tenants  in  common, 
nnd  not  as  joint  tenants.  But  if  the  said  Thomas  Bannister 
Cattlin  should  die  without  leaving  any  child  or  children,  or 
grandchild  or  grandchildren  him  surviving,  the  testator  gave 
the  said  mpssuage  and  lands  to  other  persons,  in  the  manner  pro- 
vided for  by  the  will. 

The  testator  died  on  24th  January,  1805.  Thomas  Ban- 
nister Cattlin  had  in  all  twenty^ne  children,  of  whom  eleven 
were  bom  prior  to  the  testator's  death,  and  of  these  six  survived 
the  testator.  The  other  ten  were  all  bom  after  the  testator's 
death.  Thomas  Bannister  Cattlin  died  in  the  year  1849;  and 
the  plaintiff  was  his  devisee,  and  claimed  the  estate  under  a  con- 
veyance dated  November,  1828,  by  which  Greorge  Bannister, 
then  the  heir-at-law  of  the  testator,  conveyed  to  Thomais  Ban- 


(a)  Reported  by  B.  H.  Hurst,  Esq. 
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ni8ter  Cattlin  all  the  reversion  and  remainder  expectant  on  the 
deceaae  of  the  said  Thomas  Bannister  Cattlin  and  his  children 
of  and  in  the  undivided  moiety  of  him,  the  said  George  Ban- 
nister, in  the  estate  in  question,  subject  to  a  mortgage  for 
securing  20002.  and  interest.  This  mortgage  was  still  out- 
standing. 

Mr.  C  Browne  (Mr.  Bolt  was  with  him)  for  the  plaintiff. 
The  case  comes  within  the  rule  laid  down  in  Jee  v.  Audley*  (a) 
The  limitation  is  to  a  class,  and  is  invalid  as  to  some  of  the 
clasSj  and  therefore'  invalid  as  to  alL  Leake  v.  Bobinson{b), 
Gooch  y.  Gooch.  (c) 

Mr.  WiUcock  appeared  for  the  children  of  a  child  of  Thomas 
Bannister  Cattlin,  born  in  the  lifetime  of  the  testator. 

Mr.  Daniel,  Mr.  Bailey^  and  Mr.  Elderton,  Mr.  Boffers,  Mr. 
Prendergast,  and  Mr.  H.  Waller,  appeared  for  other  parties. 

The  following  cases  were  also  cited  ;  Porter  v.  Fox  (rf),  Kerr 
V.  Lord  DungannoH  {e\  Greenwood  v.  Boberts  (f)^  Dodd  v. 
Wiake  (ff).  Proctor  v.  The  Bishop  of  Bath  and  Wells  (A),  Dun- 
ffannon  ▼.  Smith  (t),  Cadell  v.  Palmer  (A),  and  1  Jarman  on  Wills, 
p.  226. 


1853. 

' . ' 

Cattun 

Bbowk. 
SlaUmenU 


ArgumenL 


The  Vice-Chancellor  now  gave  judgment;  and  after 
stating  the  facts,  said :  The  question  was  whether  the  remainders 
limited  to  the  children  of  such  of  the  children  of  the  first  tenant 
for  life  as  were  bom  in  the  lifetime  of  the  testator  could  take 
effect,  it  being  admitted  that  those  limited  to  the  children  of 
those  children  who  were  bom  after  the  testator's  death  were  too 
remote.  These  estates  were  not  limited  by  way  of  executory 
devise,  but  by  way  of  remainder.  A  question  was  raised  in 
Jarman  on  Wills  (/),  whether  a  contingent  remainder,  which  was 
liable  to  be  destroyed  by  the  act  of  the  owner  of  the  preceding 
estate  of  freehold,  no  estate  being  interposed  for  its  preservation, 
could  be  supported  in  opposition  to  the  rules  against  remoteness 
by  the  same  species  of  reasoning  by  which  a  remainder,  or  an 
executory  devise  to  arise  on  the  determination  of  an  estate  tail, 
was  supported.  The  author  adds  that  he  is  not  aware  of  any' 
authority  for  the  application  of  the  doctrine  to  such  cases, 
and  comes  to  the  conclusion  that  such  a  remainder  could  not  be 
supported,  because  the  destruction  could  only  be  effected  by 
what  the  law  calls  a  tortious  act,  the  perpetration  of  which  is 


Judgment 


(a)  1  Cox,  324. 

[b)  2  Meriv.  389. 
[eS  22  L.  J.  (N.  S.)  Ch.  1089. 

6  Sim.  485. 
1  Dr.  &  W.  509. 
(J)  15  Beav.  93. 


{g)  8  Sim.  915. 
(A)  2  H.  Bl,  358. 
(i)    12  Clk.  &  Fin.  571 
(A)  3  Clk.  &  Fin.  372. 
(0   Vol.  i.  p.  226. 
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not  to  be  presumed.     He  (the  Vice-chancellor)  knew  of  no 
authority  for  supposing  that  such  contingent  remwiders  could 
be  supported ;  but  at  all  events  the  point  did  not  arise  in  the 
present  case,  because  the   legal  estate  was    outstanding  in  a 
mortgagee,  which  would  prevent  such  tortious  destruction.    The 
following  rules  might  be  considered  as  established  by  the  decided 
cases ;  first,  that  a  bequest  or  devise  was  void  unless  it  was  clear, 
at  the  death  of  the  testator,  that  it  must  of  necessity  vest  in 
some  one,  if  at  all,  within  a  life   in  being,  and   twenty-one 
3'ears  afterwards,  and  the  period  of  gestation,  in  the  event  of 
gestation  happening.    Lord  Dungannon  v.  Smith  (a),  and  CadeU 
V.  Palmer,  (b)      Secondly.  A  construction  must  be  put  upon  the 
will,  and  the  persons  who  are  to  take  ascertained,  quite  inde- 
pendently of  the  rule  about  remoteness,  and  when  the  persons 
are  so  ascertained,  then   the  rule  is  to   be  applied  to  theno. 
Thirdly4     If   there  is  a  devise  to  a  single    person  out  of  a 
series  who  should  answer  a  given  description,  and  the  bequest 
is  void  as  to  one  of  that  series  as  being  beyond  the  rule  against 
remoteness,  then  no  member  of  the  scries  can  take.     Proctor 
V.  The  Bishop  of  Bath  and  Wells,  (c)  The  fourth  rule  was,  that 
if  there  is  a  gift  to  a  class  answering  a  given  description,  and 
that  class  may  possibly  comprise  persons  who  would  be  beyond 
the  legal  limits,  you  cannot  select  out  of  the  class  those  with 
respect  to  whom  the  bequest  would  not  be  void  for  remoteness. 
That  was  laid  down  in  Jec  v.  Audley  (d),  Leake  v.  Robinson{e\ 
Oooch  V.  Gooch.  (f)     The  fifth  rule  was  established  by  StorrsT, 
Benboto  {g) ;  that  where  there  is  a  gift  to  each  member  of  a 
class,  and  the  gift  to  individual  members  cannot  be  augmented 
or  diminished  by  gifts  to  other  members  of  the  class,  then  the 
gift  may  be  good  as  to  some,  and  bad  as  to  others.     In  the  pre- 
sent case  the  gift  was  a  gift  of  a  share  of  real  estate  to  all  the 
children  of  Thomas  Bannister  Cattlin,  not  to  all  the  children 
who   might   survive  the   tenant  for  life.     It  was,  therefore,  a 
gift,  the  shares  in  which  could  not  be  increased  or  diminished 
by  the  shares  of  other  members  not  within  the  rule  against 
remoteness.      Suppose  Thomas  Bannister  Cattlin  had,  at  the 
death  of  the  testator,  two  children,  A.  and  B.,  they  would  im- 
mediately upon  his  death  take  absolute  vested  interests  in  the 
estate  as  tenants  in  common ;  and  if  after  the  death  of  the  tes- 
tator two  more  children  were  born,  the  shares  of  A.  andR, 
which  were  originally  one  half  of  the  estate,  would  be  cut  down 


(a)  12  Clk  &  Fin.  546. 

(b)  3  Clk.  &  Fin.  372. 

(c)  2  H.  Bl.  358. 

(d)  1  Cox,  324. 


(e)  2  MeriY.  390. 

(/)  22  L.  J.  (N.  S.)  Ch.  10S9. 

(g)  22  L.  J.  (N.  S.)  Ch.  823. 
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to  one  quarter  each^  to  let  in  C.  and  D.^  who  would  both  be 
within  the  limits  of  the  rule  against  remoteness ;  but  the  share 
could  not  be  diminished  by  any  event  happening  after  the  period 
allowed  by  law.  In  one  sense,  therefore,  it  was  a  gift  to  a  class, 
but  within  the  case  of  Storrs  y.  Benbow  ;  and  if  a  life  estate  were 
interposed  in  that  case,  the  two  cases  became  identical ;  and 
it  was  free  from  the  difficulty  in  Leake  v.  Robinson.  The 
case  was  exceedingly  well  argued  by  Mr.  Browne^  and  was  one 
of  much  nicety  and  novelty ;  but  he  felt  bound  to  hold  that 
the  shares  were  well  limited  in  fee  to  the  children  of  those  chil- 
dren of  Thomas  Bannister  Cattlin  who  were  in  existence  at  the 
death  of  the  testator;  but  the  limitation  in  fee  in  remainder  of 
the  shares  of  such  of  the  children  of  Thomas  Bannister  Cattlin 
as  were  born  after  the  testator's  death  were  void  for  remoteness, 
and  those  shares  vested  in  the  testator's  heir-at-law,  and  passed 
by  the  conveyance  executed  by  him  to  Thomas  Bannister 
Cattlin. 

Solicitors,  J.  M.  Cattlin;  J,  C.  S.  Mead;  H,  Harris ;  Mar^ 
shall  Turner;  J.  Wood;  and  White  8f  Co, 


1853. 
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CLEMENTS  v.  BOWES,  (a) 


VlCE- 

Chancellob 
kinder8let. 

m  ^  ^       ^  June  22.  &  23. 

IHIS  was  a  bill  filed  by  Benjamin  Clements,  on  behalf  of  The  committee 
himself  and  all  other  the  shareholders  in  a  company  projected  ®^.f  projected 

i.  ^     ^   i.     tf^  railway  com- 

in  the  year  1845,  called  the  ^^  Hull  and  Lincoln  direct  Railway  pany  agreed  to 
Company,"  for  making  a  railway  from  Hull  to  Lincoln ;  and  ^rt^n^umbe* 
the  defendants  were  the  finance  committee  of  this  projected  of  shares,  in 
company.     An  Act  of  Parliament  was  applied  for  on  behalf  of  pj?!^i*t!h^™ 
the  company,  but  the  bill  was  thrown  out  in  committee,  and  standing 
the  scheme  fell  to  the  ground.  House  of  Com- 

The  plaintiff  had  received  scrip  certificates  for  500  shares,  mons,  stipulat- 
and  subsequently  purchased  115  additional  shares.  *  same  time,  that 

The  defendants  issued  an  advertisement,  offering  the  share-  {J^*^^.^°*  ^^ 
holders  a  return  of  175.  6d.  per  share,  which  offer  the  pliuntiff  failing,  they 
declined  to  accept,  and  brought  an  action  agwnst  one  of  the  J^^^^^i^* 
defendants,  W.  G.  Todd,  for  the  amount  of  his  deposit,  in  which,  subscribed  in 

,  t      3*3        .  3  full,  without 

however,  he  did  not  succeed.  any  deduction. 

(a)  Reported  by  W.  Hackett,  Esq.  such  agreement 

was  a  fraud  on 
the  House  of  Commons,  and  therefore  the  stipulation  for  the  repayment  in  full  of  the  sum  sub- 
scribed was  void. 

Hdd,  also,  that  on  a  bill  filed  by  a  shareholder  on  behalf  of  himself  and  all  other  shareholders, 
and  some  of  such  shareholders  had  interests  identical  with  those  of  the  defendants,  such  mis- 
joinder could  not  be  objected  to  at  the  hearing  of  the  cause,  since  the  49th  section  of  the  stat 
15  Sb  16  Vict  c.  86. 
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The  bill  prayed  that  an  account  might  be  taken  of  all  moneys 
which  had  been  received  by^  or  come  under  the  control  of,  the 
defendants,  in  respect  of  the  deposits  pud  upon  the  shares 
taken ;  and  an  account  of  the  capital  of  the  company ;  and  an 
account  of  the  costs  and  expenses  incurred  by  the  defendants 
in  the  management  of  the  company ;  and  of  the  residue  after 
deducting  such  expenses,  and  that  such  surplus  might  be  appor^ 
tioned  to  the  shares  in  respect  of  which  the  deposits  were  so 
paid ;  and  that  the  amount  due  to  the  plaintiff,  and  all  other 
the  shareholders  on  behalf  of  whom  the  plaintiff  sued  re- 
spectively, might  be  paid  to  the  plaintiff  and  such  other  share- 
holders by  the  defendants,  and  that  the  other  shareholders  <» 
whose  behalf  the  plaintiff  sued,  might  be  ascertiuned. 

To  this  bill  a  demurrer  was  put  in  for  want  of  equity,  and 
for  want  of  parties,  which  was  overruled.  See  Clements  v. 
Bowes,  {ci) 

The  case  now  came  on  for  hearing  on  bill  and  answer.  It 
was  alleged  by  the  plaintiff  that  the  defendants  had  repaid  to 
themselves  and  some  others  of  the  directors,  the  sum  of  2L  2i. 
per  share,  being  the  full  amount  of  their  deposits,  while  they 
only  offered  to  pay  175.  6d  per  share  to  the  rest  of  the  share- 
holders. The  defendants  stated  in  answer  to  this  allegatioo, 
that  in  consequence  of  the  non-payment  of  the  deposits  within 
the  time  required  by  the  standing  orders  of  the  House  of 
Commons,  it  was  agreed  that  fourteen  members  of  the  com- 
mittee should  advance,  by  way  of  loan,  the  sums  required,  and 
should  sign  the  parliamentary  contract  for  the  purpose  of  com- 
plying with  the  standing  orders ;  it  being  understood  that  these 
shares  were  to  be  held  merely  as  a  security  for  the  sums  ad- 
vanced ;  and  that  in  the  event  of  the  rejection  of  the  bill,  the 
persons  so  advancing  these  sums  should  be  repaid  in  full  without 
any  deductions  whatever ;  and  that  upon  the  failure  of  the  bill 
this  was  accordingly  done,  and  they  were  paid  the  whole  amoont 
of  the  sum  so  subscribed. 

It  was  also  said  by  the  defendants,  that  inasmuch  as  nine  of 
the  shareholders  were  members  of  the  committee  which  had 
subscribed  to  enable  the  bill  to  pass  the  standing  orders  of  the 
House  of  Commons,  and  had  received  the  amount  of  their  de- 
posits in  full,  they  had  interests  at  variance  with  those  of  the 
plaintiff  and  the  other  shareholders,  and  there  was,  consequently, 
a  misjoinder. 

Mr.  Willcock  and  Mr.  G.  White  for  the  plaintiff. 

Mr.  Bacofif  M>.  Selwyn,  and  Mr.  Ncale,  for  the  defendants, 


(a)  21  L.  J.  Ch.  306. 
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cited  Carpenter  and  Weiss^s  Case,  in  re  London  and  Birmingham 
Extension,  tfc,  Railway  Company  (a),  Price  v.  Berrington  (i), 
Glascott  V.  Lang  (c),  Grand  Trunk  or  Stafford  and  Peter' 
borough  Railway  Company,  the  Official  Manager  of,  v,  Brodie.  (d) 

The  Vice-Chancellor.  The  bill,  amongst  other  things, 
charges  that  the  parliamentary  contract  shows  the  defendants  to 
have  received  more  than  they  stated,  and  to  have  repaid  them- 
selves 2/.  25.  per  share,  in  respect  of  the  deposits,  on  certain 
shares,  and  only  175.  ^d.  per  share  to  the  other  shareholders. 
To  this  charge  the  defendants  answer,  that  these  sums  were 
advanced  as  loans,  and  were  not  deposits ;  that  they  were  paid 
in  order  to  enable  the  company  to  pass  the  standing  orders  of 
the  House  of  Commons,  and  that  the  parliamentary  contract 
was  signed  with  the  understanding  that  in  the  event  of  the 
failure  of  the  scheme,  the  sums  so  advanced  should  be  returned 
without  any  deduction. 

Now,  here  was  a  distinct  fraud  upon  the  House  of  Commons, 
and  the  shareholders  in  the  company :  such  a  defence  cannot  for 
a  moment  be  allowed  to  be  set  up;  and  as,  if  the  company  had 
been  brought  within  the  operation  of  the  Winding-up  Act,  the 
persons  so  signing  the  parliamentary  contract  would  have  been 
placed  on  the  list  of  contributories,  the  objection  must  be  over- 
ruled. 

There  is  also  another  objection,  made  on  the  ground  of  mis- 
joinder of  parties.  Now,  in  such  suits  as  the  present,  if  one 
shareholder  sue  on  behalf  of  himself  and  all  the  others,  he  is 
held  to  represent  them,  if  they  themselves  could  have  sued  on 
their  own  behalf.  But  it  is  objected  that  here,  some  of  the 
plaintiffs  had  accepted  the  amount  offered  to  them  by  the  com- 
mittee, and  ought,  therefore,  to  have  been  made  defendants. 
Now,  the  15  &  16  Vict.  c.  86.  s.  49.  enacts,  "  That  no  suit 
in  this  Court  shall  be  dismissed  by  reason  only  of  the  mis- 
joinder of  persons  as  plaintiffs  therein ;  but  whenever  it  shall 
appear  to  the  Court  that  notwithstanding  the  conflict  of  in- 
terests in  the  co-plaintiffs,  or  the  want  of  interest  in  some  of 
the  plaintiffs,  or  the  existence  of  some  ground  of  defence  af- 
fecting some  or  one  of  the  plaintiffs,  the  plaintifis,  or  some 
or  one  of  the  plaintiffs,  are  or  is  entitled  to  relief,  and  the  Court 
shall  have  power  to  grant  such  relief,  and  to  modify  its  decree 
according  to  the  special  circumstances  of  the  case,  and,  for  that 
purpose,  to  direct  such  amendments,  if  any,  as  may  be  neces- 
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sary,  and  at  the  hearing,  before  such  amendments  are  made,  to 
treat  any  one  or  more  of  the  plaintiffs  as  if  he  or  they  was  or 
were  a  defendant  or  defendants  in  the  suit,  and  the  remaining 
or  other  plaintiff  or  plaintiffs  was  or  were  the  only  plaintiff  or 
plaintiffs  on  the  record." 

The  language  of  this  section  is  very  strong,  and  introduces 
quite  a  new  doctrine.  It  speaks  of  cases  where  the  plainti& 
are  named  on  the  record,  and,  I  think,  applies,  a  fortiori^  to 
cases  like  the  present,  where  a  bill  is  filed  by  the  plaintiff  on 
behalf  of  himself  and  all  others  in  the  same  interest.  I  am, 
therefore,  of  opinion  that  the  Act  has  given  the  Court  power 
to  deal  with  cases  such  as  the  present,  and  has  remoTed  all 
objections  which  may  be  made  on  the  ground  of  misjoinder. 

Upon  all  the  case,  therefore,  I  must  hold  that  the  fourteen 
persons  who  advanced  the  money,  by  way  of  loan,  were  share- 
holders in  the  company  for  the  shares  opposite  to  their  re- 
spective names,  and  that  only  17«.  ^d.  is  to  be  allowed  in 
respect  of  such  shares.  The  plaintiff  must  be  taken  to  repre- 
sent all  the  shareholders,  but  the  nine  others,  who,  along  with 
the  five  defendants,  made  what  has  been  called  the  loan*  most 
be  served  under  the  49th  section  of  the  15  &  16  Vict,  c  86. 
In  other  respects  the  decree  will  be  according  to  the  prayer. 

Solicitors,  Hopwood  8f  Son  ;   fV,  Lane. 


VlCE- 

Chas:celloii 
Kinderslet. 

July  26. 

An  Act  of 
Parliament  de- 
clared that 
certain  here- 
ditaments 
shoald  be 
vested  in  trus- 
tees, their 
heirs,  and  as* 
signs,  for  the 
purpose  of 

panting  build-  the  moiety  by  the  said  will  first  devised  in  the  copyhold  here- 
contain  spe-       ditaments  and  premises  comprised  in  the  schedule  to  the  Act, 

cified  cove- 
nants ;  and 
went  on  to  an- 
thorize  the 
trustees  to  pay 
the  costs  in- 
curred out  of 
the  rents,  and  declared  the  same  to  be  a  charge  on  the  premises. 

Held,  first,  that  the  legal  estate  was  vested  in  the  trustees. 

Secondly,  that  the  costs  were  a  charge  on  the  estate ;  and  that  the  Court  had  power  to  direct  a 
sale  of  the  corpus  for  payment  of  the  costs. 

Thirdly,  that  a  purchaser  under  the  Court  could  not  object  that  the  leases  were  invalid. 


DIXON  V.  WILKINSON,  (a) 

L  HIS  was  a  suit  for  the  administration  of  the  will  of  John 
Wilkinson,  dated  30th  July,  1816.  The  testator,  by  his  said 
will,  gave  certain  copyhold  property,  situate  in  the  parish  of 
Lambeth,  to  trustees  upon  certain  trusts. 

By  a  private  Act  of  Parliament,  6  &  7  Vict.  c.  xxi.,  entitled 
**  An  Act  for  enlarging  the  Powers  to  grant  Building  Leases 
contained  in  the  Will  of  John  Wilkinson,"  it  was  enacted  that 


should  be  vested  in  the  plaintiffs,  E.  Dixon,   N.  Oray,  and 
J.  Cole,  their  heirs  and  assigns,  to  the  uses  upon  the  trusts, 

(a)  Reported  by  W.  Hackett,  Esq. 
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and  for  the  Intents  and  purposes  thereinafter  declared  con- 
cerning the  same.  These  were,  in  the  first  place,  to  lease, 
and  to  join  with  the  persons  entitled  to  the  other  moietj  in 
leasing^  the  said  hereditaments  and  premises,  for  any  term  not 
exceeding  ninety-nine  years,  to  any  person  willing  to  erect  any 
house  or  houses,  erections,  or  buildings  thereupon,  so  that  in 
eyery  such  lease  there  should  be  contained  a  covenant  on  the 
part  of  the  lessee  or  lessees,  substantially  to  build  and  finish 
the  houses  or  buildings  within  a  time  to  be  specified,  and  to 
keep  the  same  in  repair  during  the  term,  and  also  a  covenant 
for  keeping  the  buildings  insured  from  damage  by  fire  in 
some  or  one  of  the  public  offices  in  London  or  Westminster, 
for  insuring  against  fire,  and  to  lay  out  the  money  to  be  re- 
ceived thereby,  ''  and  all  such  other  moneys  as  should  be  ne- 
cessary," in  repairing  the  buildings,  if  damaged  by  fire.  There 
was  also  a  power  to  the  trustees  to  sell  certain  materials 
and  apply  the  proceeds  towards  payment  of  the  costs  of  ob- 
taining the  Act,  and  that  the  residue  of  such  costs,  charges, 
and  expenses,  should  be  paid  out  of  the  rents  and  profits  of 
the  moiety  thereby  authorized  to  be  demised,  and  the  heredita- 
ments comprised  in  the  schedule  to  the  Act,  and  it  was  declared 
that  such  costs  should  be  a  charge  on  the  premises,  and  the 
trustees  might  apply  to  the  Court  of  Chancery  to  deal  with 
their  costs  summarily. 

The  trustees  granted  several  leases  in  pursuance  of  the  Act, 
containing  covenants  to  insure,  as  follow  :  —  "  That  the  lessees 
would  forthwith  insure,  and  keep  insured  during  the  respective 
terms,  the  several  messuages  and  tenements,  and  other  the 
buildings  thereby  demised,  against  loss  by  fire,  in  the  Iloyal 
Exchange  Insurance  Office,  or  some  other  office  to  be  nominated 
and  approved  by  the  lessors,  their  heirs  or  assigns ;  and  in  case 
the  said  premises  should  be  damaged  by  fire,  all  such  sums  of 
money  as  should  be  paid  by  the  insurance  company  should  forth- 
with be  laid  out  in  and  towards  the  rebuilding  and  making  fit 
for  habitation,  such  parts  of  the  said  premises  as  should  be  so 
destroyed  or  damaged."  The  covenants  to  repair  were,  "  That 
the  lessees  should,  during  the  term,  wl'U  and  substantially  repair, 
and  keep  repaired  in  a  workmanlike  manner,  the  said  messuages 
and  buildings,  and  that  they  would  quietly  surrender  the  said 
premises  at  the  end  of  the  term,  in  good  repair  and  condition, 
reasonable  use  and  wear  thereof  excepted." 

By  a  decree  of  the  Court  made  on  the  12th  January,  1849, 
it  was  ordered  that  the  Master  should  take  an  account  of  all  the 
costs,  charges,  and  expenses  incurred  by  the  plaintiff,  in  the 
obtaining  of  the  Act,  or  in  the  execution  of  the  trust  thereof. 

o  o  3 


1853. 
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V. 

Wilkinson. 
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Argument 


The  Master  made  his  report^  and  found  that  it  was  necessary 
to  raise  the  sum  of  2218/.^  exclusive  of  the  costs  of  the  suit; 
and  the  report  was  confirmed  6n  the  21st  February,  1852  ;  and 
an  order  made  that  a  moiety  of  the  estate  called  the  Fightle 
estate  should  be  sold  for  the  purpose  of  raising  the  sum  of 
2218/.J  and  also  the  sum  of  800/,  for  the  estimated  future  costs 
of  the  trustees. 

Accordingly,,  the  groundrents  of  the  Pightle  estate,  and  the 
reversions  expectant  on  the  determination  of  the  leases,  were 
put  up  for  sale  by  auction,  and  one  Thomas  Merry  became  the 
purchaser  of  the  same.     But  when  the  abstract  of  title  was  de- 
livered, Thomas  Merry  made  the  following  objections  to  the 
title :  —  That  the  decree  or  order  of  Court  for  the  sale  of  the 
groundrents  and  reversions,  was  not  a  valid  decree ;  that  under 
the  Act  of  Parliament,  the  petitioners  had  only  a  power  to 
grant  or  concur  in  granting  leases  of  the  Pightle  estate,  and  that, 
subject  to  such  leases,  they  stood  seised  thereof  to  the  uses  de- 
clared by  the  will  of  the  testator,  John  Wilkinson ;  that  the 
Act  of  Parliament  did  not  give  the  petitioners  or  the  Court  any 
power  of  selling  the  estate,  for  the  purpose  of  raising  or  paying 
the  residue  of  the  costs,  charges,  and  expenses  incidental  to 
obtaining  the  Act,  or  what  might  thereafter  be  incurred  by  the 
petitioners ;  that  the  petitioners  alone  could  not  make  a  good 
title  to  the  said  groundrents  and  reversions,  nor  convey  nor 
surrender  the  fee  to  a  purchaser ;  that  the  leases  so  made  hj 
the  petitioners  were  invalid,  by  reason  of  the  covenants  to  in- 
sure, and  surrender,  and  leave  in  repair,  the  messuages,  dwell* 
ing-houses,  and  premises  thereby  demised,  not  being  in  con- 
formity with  the  covenants  for  such  purposes  required  by  the 
Act  of  Pariiament  to  be  inserted,  by  reason  of  the  omission  of 
any  covenant  by  the  lessees  to  lay  out  **  all  such  other  sums  of 
money  (besides  the  money  to  be  received  by  virtue  of  the  in- 
surance) as  might  be  necessary  "  in  repairing  and  reinstating  the 
buildings  which  might  be  destroyed  by  fire ;  and  that  such  lease 
could  be  set  aside  by  the  cestuis  que  trustent  of  the  groundrents 
and  reversions. 

For  these  objections  to  the  title.  Merry  refused  to  complete 
his  purchase;  in  consequence  of  which  refusal,  the  plaintiffi 
presented  a  petition,  praying  that  he  might  be  compelled  to 
perform  his  contract. 

Mr.  Baily  and  Mr.  J.  V,  Prior  contended  that,  in  the  first 
place,  the  Court  had  jurisdiction  to  make  an  order  for  sale,  inas- 
much as  it  was  only  enforcing  a  charge  made  by  the  Act  of 
Parliament.  Then  the  trustees  took,  under  the  Act,  the  legal 
customary  fee  in  tlie  copyholds,  and  not  a  mere  power  to  grant 
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leases.  Secondly,  there  was  nothing  in  the  objection  that  the 
covenants  contained  in  the  leases  were  not  in  conformity  with 
the  requirements  of  the  Act. 

The  trustees  would  convey  to  the  purchaser  all  for  which  he 
contracted,  viz.,  the  legal  reversion  expectant  on  the  leases. 

Mr.  Selwyn,  for  a  defendant  in  the    same  interest  as  the 
plaintiffs. 

The  first  objection,  that  to  the  legal  estate,  is  not  arguable. 
The  Act  of  Parliament  has  made  use  of  the  most  effectual 
words  which  could  have  been  found,  and  has  vested  the  property 
in  the  trustees,  their  heirs,  and  assigns ;  and  it  is  no  objection 
that  we  have  not  all  the  cesttiis  que  trustent  here.  That,  in  a 
word,  disposes  of  the  other  objections :  for  what  can  a  purchaser 
have  more  than  all  the  legal  and  equitable  interest  ?  All  parties 
interested  are  before  the  Court,  and  once  you  establish  that,  it 
is  clear  that  a  conveyance  under  the  direction  of  the  Court 
would  be  quite  sufficient  It  is  said  that  the  Court  has  no 
jurisdiction ;  but  if  that  were  true,  it  would  affect  half  the  titles 
in  the  kingdom. 

The  case  of  Lloyd  v.  Jones  (a)  shows  that  a  party  cannot 
object  to  a  sale  under  the  Court  on  the  ground  of  irregularity. 

As  to  the  leases  being  invalid,  if  that  be  so,  then  instead  of 
345/.  per  annum  the  purchaser  gets  3000/.  per  annum. 

Mr.  W.  Morris  for  the  purchaser. 

As  to  the  legal  estate  being  vested  in  the  trustees  by  virtue 
of  the  Act,  it  is  submitted  that,  having  discharged  their  duty, 
they  VLT^  fundi  officio.  The  question  then  comes  to  this,  whe- 
ther, under  the  Act  of  Parliament,  the  Court  has  power  to  sell 
the  corpus  of  the  estate.  Earl  of  Shaftesbury  v.  Duke  of  Marl- 
borough  {h)y  Darhon  v.  Richards  (c),  Philipps  v.  Philipps  (rf), 
Taylor  v.  Philips,  {e) 

As  to  the  objection  of  the  leases  not  being  in  accordance  with 
the  Act  of  Parliament,  the  question  really  is,  whether  the 
persons  entitled  in  remainder  after  the  estate  tail,  could  not 
come  in  and  claim  on  the  ground  that  the  leases  were  altogether 
void. 


1853. 

' , ' 

Dixon 

V, 

Wilkinson. 
ArgumeuL 


The  Vice-Chancellor.  I  do  not  think  that  any  of  these 
objections  are  valid.  As  to  the  first,  that  there  is  no  legal 
estate  vested  in  the  trustees,  there  is  no  force  in  it.  The  Act 
of  Parliament  is  dealing  with  copyhold  property,  the  character 
of  which  it  does  not  profess  to  alter,  but  inserts  a  saving  clause 


(a)  9  Ves.  37. 
lb)  2M.  &K.  111. 
\e)  14  Sim.  537. 


t 


d)  8  Bear.  193. 

e)  2  Vez.  23. 


o  o  4 


JudgmtnU 
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which  expressly  reserves  the  rights  of  the  lord  of  the  manor. 
It  declares  the  moiety  to  be  legally  vested  in  the  trustees  to 
certain  uses^  which  I  think  quite  sufficient  to  vest  the  legal 
estate  in  them. 

Then  it  is  objected  that  the  Court  has  no  jurisdiction  to  sell 
the  estate.  If  that  be  the  case,  the  parties  are  right  in  making 
an  objection  to  the  title.  The  question  then  comes  to  this.  Has 
the  Court  such  a  jurisdiction  ?  Here  there  is  a  charge  on  the 
property  for  the  payment  of  costs,  which  most  be  enforced  by 
a  sale.  It  is  answered  that  there  is  no  such  charge^  but  merely 
a  direction  to  pay  the  costs  out  of  the  rents  and  profits ;  and 
that  such  a  direction  constitutes  no  charge  upon  the  corpvs. 
But  it  seems  to  me  there  is  more  in  the  Act  than  that.  If 
there  be  not  only  a  direction  to  pay  out  of  the  rents  and  profits, 
but  also  a  declaration  that  these  costs  shall  stand,  and  be 
charged  on  the  share  of  the  estate  vested  in  the  trustees,  as 
there  is  here,  then  such  a  charge  is  on  the  corpus.  That  being 
so,  the  Court  has  a  right  to  resort  to  the  carpus  as  far  as  is 
necessary  for  the  purpose  of  getting  rid  of  the  charge,  whether 
by  sale  or  by  any  other  mode.  Besides,  the  trustees,  as  trus- 
tees, would  have  a  right  to  reimburse  themselves  for  their  costs, 
charges,  and  expenses  out  of  the  trust  property.  I  think,  there* 
fore,  that  the  costs  are  such  a  charge  as  gives  the  Court  juris- 
diction to  sell. 

With  regard  to  the  validity  of  the  leases,  I  cannot  see  how 
any  one  claiming  under  the  Court  can  challenge  their  validity. 

The  remainderman  never  could,  by  any  possibility,  have  any 
right ;  he  has  no  locus  standi  whatever.  If  any  one  could  ques- 
tion the  validity  of  the  leases,  it  would  be  the  owner  of  the 
reversion  who  has  purchased.  The  lessees  cannot  challenge  the 
leases.  There  can  be,  therefore,  nothing  in  that  objection.  I 
do  not  wish  to  rely  on  that  ground ;  but  I  think  that  the  con- 
ditions of  sale  would  have  removed  some  of  the  objections. 

Solicitors,  J.  §•  (7.  Cole;  Moore. 


VlCE- 

Chancellor 

KiNDERSLET. 

June  7. 

A  testator  gave 
all  his  real  and 
personal 
estates  to 
trustees  upon 
trust  for  sale, 
and  directed 
them  to  invest 
the  moneys 
arising  there- 


WHITEHEAD  v.  BENNETT,  (a) 

Samuel  barker,  by  Ws  win,  dated  the  23rd  of  No- 
vember, 1834,  gave,  devised,  and  bequeathed  all  his  real  and 
personal  estate  to  trustees,  upon  trust  for  sale ;  and  after  mak- 
ing some  bequests,  gave  the  following  directions :  —  **  AJl  the 

(a)  Reported  by  W.  Hackett,  Esq. 
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money  arising  from  the  sale  of  my  freehold  and  leasehold  es- 
tatesj  and  the  money  arising  from  my  personal  estate,  not  con-    Whitehead 
sisting  of  money,  as  well  as  all  my  moneys,  to  be  invested  for      benwett 
the  benefit  of  my  three  daughters, — Maria  "Whitehead,  widow  ; 
Ann  Bennett,  the  wife  of  the  said  Bobert  Bennett  (one  of  the  benefit  of  his 
trustees) ;  and  Mary  Bennett,  the  wife  of  Charles  A.  Bennett ;  fiJ^^^n^^/^^a 
and  the  interest  thereof  to  be  paid  to  each  of  my  said  daughters  his  said  dangh- 
during  their  respective  natural  lives,  without   the   control  of  {^"I^ffor^'^^** 
their  husbands ;  and  on  the  decease  of  each  of  them,  I  do  will  their  lives,  and 
and  direct  that  one  half  of  the  fund  or  share,  from  which  in-  If  eUh^daugh- 
terest  or  the  income  thereof  is  herein-before  directed  to  be  paid  ter,  he  directed 
to  the  parents  respectively  for  life  as  aforesaid,  shall  be  paid  to  share  to  go  to 
the  children  of  each  of  my  daughters  so  dying,  equally,  at  the  herchUdren, 
age  of  twenty-one  years;  and  it  is  my  will  that  the  interest  of  of  the  other 
the  other  half  shall  be  paid  to  the  children  of  each  of  my  daugh-  ^^**l^v^*^* 
ters  for  their  respective  lives ;  and  on  the  decease  of  my  said  dren  for  their 
grandchildren  respectively,  the  shares  of  which  they,  my  said  ^J^ihen  a*^* 
grandchildren,  are  only  to  receive  the  interest  thereof  for  life  limitation  over 
as  aforesaid,  to  be  paid  to  their  children]  respectively,  when  and  If  ^  Sst^*^ 
as  they  attain  their  respective  ages  of  twenty-one  years."     The  mentioned 
testator  died  on  the  23rd  of  November,  1834.     Three  of  the  gr^t^grand-  * 
trustees  disclaimed,  and  Robert  Bennett  was  the  only  executor  ci^i^ren  o^.^^e 
who  acted,  and  proved  the  will.  was  clearly 

The  testator's  three  daughters,  Maria,  Ann,  and  Mary,  sur-  ^®*^  ^^  ^®" 
vived  him  ;  and  Maria  and  Ann  are  still  living,  being  the  de-      Held,  that 
fendants,  Maria  Feamely  and  Ann  Bennett ;  but  Mary,  the  SiughSs^did 
wife  of  Charles  A  Bennett,  died  in  June,  1837,  leaving  the  not  take  an  ab- 
present  defendants,  S.  B,  Bennett,  C  F.  Bennett,  T.  W.  Bennett,  JJ  ^i,^  ||hai^ 
and  A  A.  Bennett,  her  only  surviving  children,  still  living.         which  were 

John  Whitehead  and  Samuel  B.  Whitehead,  formerly  plain-  of;  andt£t 
tiffs,  are  both  dead.     Ann  Bennett  had  several  children,  all  of  the  heir-at-law 
whom  are  plaintiffs.     There  are  also  several  great-grandchil-  was  entitled  to 
dren  of  the  testator's ;  viz-  the  children  of  S.  B.  Whitehead  ■^  ?"?^  ""^ 

,  sacn  snares  as 

(who  was  the  son  of  Mrs.  Fearnely,  formerly  Maria  White-  was  the  pro- 
head);  one  of  the  grandchildren,  namely,  the  said  A.  A.  ^^^  ^^ 
Bennett,  was  born  after  the  death  of  the  testator ;  but  all  the  statement. 
other  grandchildren  were  bom  in  his  lifetime. 

The  present  suit  was  instituted  for  the  administration  of 
Samuel  Barker's  will,  and  the  following  questions  arose  on  the 
construction  of  it :  — 

First.   Whether  the  gift  to  the  great-grandchildren,  was  too . 
remote. 

Secondly.  Whether  there  was  an  absolute  gift  to  the  three 
daughters  in  the  first  instance. 

Mr.  Daniel  and  Mr.  Berkeley  appeared  for  the  trustees. 
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Mr.  Follett  and  Mr.  Bazalgettey  for  the  testator's  daughters^ 
cited  Mayer  v.  Toumsend  {a\  Kampfv.  Jones  (J),  Campbell  y. 
Brownrigg  (c),  Harvey  v.  Stracey  (rf).  Ring  v.  Hardunck  (e), 
Carver  y»  Bowles,  {f) 

Mr.  Bacon  and  Mr.  Shapter,  for  the  eldest  son  of  the  de- 
ceased daughter,  claimed  the  undisposed-of  share  of  the  real 
estate.     Fitch  y.  Weber  (y),  Johnson  t.  Woods.  (A) 

Mr.  W.  M.  JameSy  Mr.  Haddan,  Mr.  Smythe,  Mr.  Bury,  and 
Mr.  Hodgson,  appeared  for  the  other  parties. 


Jtidgmeni.  The   Vice-Chancellob.     I   have   not  the    least  donbt 

that  the  gift  to  the  ^eat-grandchildren  of  the  testator,  is  void 
for  remoteness.  It  only  becomes  a  question,  then,  ae  to  the 
interest  of  the  testator's  daughters,  under  the  direction  in  the 
will  to  invest  for  their  benefit. 

No  doubt,  if  a  testator  gives  a  certain  share  of  a  fiind,  or  a 
residue,  in  the  first  instance,  and  then  modifies  that  gift,  or 
limits  the  subject-matter  over,  for  the  benefit  of  the  issue  of 
those  to  whom  the  gift  was  made  in  the  first  instance,  and 
there  is  a  failure  from  some  cause  or  other  of  the  subsequent 
gifts,  then  the  first  gift  will  be  absolute,  whether  given  under 
a  power,  or  not  so  given. 

Is  there,  then,  any  such  absolute  gift  here  ?  Is  a  third  of 
the  whole  money,  given  in  the  first  instance  to  each  of  the 
daughters,  and  the  share  afterwards  limited  in  such  a  manner 
as  that,  on  its  failure,  each  of  the  daughters  become  entitled  to 
an  absolute  interest  in  the  fund^?  Now  what  are  the  terms  of 
the  gift  here  ?  There  is  a  direction  to  invest  for  the  benefit  ct 
the  daughters,  which,  when  coupled  with  the  subsequent  limi- 
tations, can  scarcely  be  said  to  amount  to  an  absolute  gift  to 
the  daughters.  The  limitation  of  one  half  of  the  third  share  to 
the  children  of  each  daughter,  and  also  of  the  interest  of  the 
other  half  to  the  children  of  each  daughter,  seems  to  show 
that  the  testator  did  not  mean  the  direction  to  invest  for  the 
benefit  of  the  daughters  to  be  an  absolute  gift.  He  does  not 
say  that  he  has  given  a  share  to  each  daughter  for  her  life, 
but  he  specifies  the  share  of  which  the  income  is  to  go  to  his 
daughters. 

I  think,  therefore,  that  there  is  no  absolute  gift  in  this  ease 
to  the  daughters,  without  at  the  same  tiihe  meaning  to  impeaeh 
the  principle  laid  down  in  the  case  of  Harvey  v.  Stracey  ;  as  I 


[a)  3  Beav.  443. 

[b)  2  Keen,  756. 
1  PhiU.  301. 

Drew.  73. 


(e)  1 
id)  1 


(e)  2  Beav.  352. 
if)  2  Russ.  &  M.  301. 
{g)  6  Hare,  14^. 
(A)  2  Beav.  409. 
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should  act  again  according  to  that  principle,  if  the  same  circum-      ,  ^^^^*  , 

stances  occurred.  Whitehead 

The  heir  of  the  testator  will  be  entitled,  then,  to  whatever  bennett. 
portion  of  the  real  estate  is  undisposed  of,  according  to  the  judament 
doctrine  liud  down  in  the  case  of  Fitch  v.  Weber,  where  the 
heir  was  held  to  be  entitled  to  whatever  was  not  disposed  of, 
because  it  was  part  of  the  testator's  real  estate ;  but  when  that 
is  so,  conversion  must  take  place,  and  the  heir  takes  it,  though 
not  turned  into  money,  as  part  of  his  personal  estate.  Thb  is 
laid  down  in  Smith  v.  Claxton  (a),  and  Ackroyd  v.  Smithson.  {b) 

Solicitors,  Gregory  8f  Co. ;  and  Webber. 

(a)  4  Madd.  484.  (6)  1  B.  C.  C.  503. 


THE     ATTORNEY-GENERAL   t;.  THE  CHAPLAIN 
AND  POOR  MEN  OF  EWELME  HOSPITAL. (e)       a^^^^^^i. 

71  Aug.  1. 

.  HIS  was  an   information   filed  by  the  Attorney-General,  s.,  by  license 

ex  officio,  against  the  chaplain  and  poor  men  of  Ewelme  Alms-  ^Jl^^^^t  e| 

house,  the  University  of  Oxford,  the  Earl  of  Macclesfield,  the  an  almshouse 

Regius  Professor  of  Medicine  in  the  University  of  Oxford,  twoSwpiidM 

the  Reverend  Henry  Alfred  Napier,  who  claimed  to  be  the  and  thirteen 

master  of  the  hospital,  and  Her  Majesty's  Solicitor- General,  chaplains  to 

celebrate 
(e)  Beported  by  James  Willis,  Esq.  divine  service, 

and,  together 
with  the  poor  men,  to  pray  for  the  quick  and  the  dead,  and  to'Ailfil  and  exercise  certain  suffrages 
and  works  of  piety,  charity,  and  devotion.  By  the  statutes  and  ordinances  of  the  founder,  one 
chaplain  was  to  be  a  priest,  to  have  authority  over  the  hospital,  and  to  be  called  the  master.  The 
statutes  also  ordained  that  after  the  death  of  the  founder  and  his  wife,  the  lord  of  the  nuuior  of  £. 
for  the  time  being  for  ever  should  be  provisor  of  the  hospital,  and  have  power  to  appoint  the 
master  and  poor  men.  Soon  after  the  hospital  had  been  founded,  S.  was  attainted,  and  his  estates 
passed  into  the  hands  of  the  Crown.  The  master  was  thenceforth  appointed  by  the  King  until 
the  year  1618,  when  James  I.,  for  the  purpose  of  increasin|f  the  stipend  of  the  Ueffius  Professor 
of  Medicine,  by  his  letters  patent  granted  the  right  of  appomtment  to  the  University  of  Oxford, 
and  declared  that  the  professor,  though  a  layman,  and  not  in  holy  orders,  should  hold  the  master- 
ship, and  by  the  letters  patent  declared  he  gave  his  assent  to  an  Act  of  Parliament  being  passed  in 
the  next  session  for  the  appointment  of  a  laymsn  to  the  mastership.  No  such  Act  could  now  be 
foond;  but  the  Regius  Professor  for  the  time  being  had  ever  since  held  the  mastership.  In  1818 
the  Commissioners  of  Woods  and  Forests  sold  the  manor  of  R  to  B.  No  mention  of  the  master- 
ship was  made  either  in  the  particulars  or  conditions  of  sale,  or  in  the  grant ;  but  the  manor  was 
ooDTeyed  **with  the  rights,  members,  and  appurtenances  thereof,  and  9M  advantages,  emoluments, 
possessions,  and  hereditaments  whatsoever,  with  their  and  every  of  their  appurtenances,  in  as  full 
and  complete  a  manner  as  the  King  then  held  them." 

HM,  that,  on  the  attainder  of  S.,  the  manor  was  forfeited  to  the  Crown,  and  that  the  rights  of 
appointment  and  visitation  became  vested  in  the  Crown,  but  were  not  extinguished ;  that  the  hos- 
pital was  not  afiEected  by  the  statutes  for  the  dissolution  of  monasteries,  or  by  the  statute  vesting 
chantries  in  the  Crown. 

That  the  right  to  appoint  the  master  was  or  was  analogous  to  an  advowson,  and  might  be 
sereied  from  the  manor. 

That  whether  or  not  the  King  could  authorize  the  University  to  appoint  a  layman,  the  letters 
patent  of  James  L  did  de  facto  sever  it 

That  the  right  of  appointment  not  being  an  "  advocatio  ecclesia,**  was  not  included  in  the  statute 
••  De  Prerogativa  Begit.'* 

That  the  grant  of  the  manor  to  B.  was  sufficient  to  pass  that  right ;  but  snch  right,  at  the  time 
of  the  grant,  not  being  dejurt  and  de  facto  in  the  Crown,  did  not  pass. 
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,  ^^^^'  ,  The  inrormation  prayed  that  proper  directions  might  be  given 

The  for  regulating  the  charity,  and  for  a  declaration  that  the  system 

^Gen***^"  of  letting  the  charity  property  on  fines  ought  to  be  discon- 

V,  tinued,  and  for  an  inquiry  to  ascertain  whether  any  steps  ought 

l^^wd"  *^  ^®  taken  for  the  purpose  of  setting  aside  the  existing  leasee, 

Poor  Men  of  and  for  a  receiver. 

Hospital.  ^7  letters  patent^  granted  in   the   15th   year  of  Hen.  6., 

Statement,  license  was  given  to  William  De  la  Pole,  Earl  and  afterwards 
Duke  of  Suffolk,  and  to  Alice  his  wife,  to  found  at  Ewehne,  in 
the  county  of  Oxford,  an  almshouse  or  hospital  for  two  chap> 
lains  and  thirteen  poor  men,  who  were  to  be  instituted  and 
placed  therein  by  the  earl  and  his  wife,  their  heirs  and  assigns; 
the  chaplains  to  celebrate  divine  service,  and,  together  with  the 
poor  men,  to  pray  for  the  good  estate  of  the  king  and  the  earl 
and  his  wife  for  their  lives,  and  of  their  souls  after  their  de- 
cease, also  for  the  souls  of  the  king's  progenitors^  and  the 
parents,  friends,  and  benefactors  of  the  earl  and  his  wife,  and  of 
all  faithful  deceased,  and  to  fulfil  and  exercise  certain  sufirages 
and  works  of  piety,  charity,  and  devotion,  according  to  the 
ordinances  of  the  earl  and  his  wife. 

In  the  25th  Hen.  6.  the  almshouse  or  hospital  was  built 
upon  land  belonging  to  the  earl  and  his  wife,  pertaining  to  their 
manor  of  Ewelme,  and  adjoining  to  the  churchyard  of  Ewehne. 

Various  statutes  and  ordinances  were  afterwards  made  by  the 
earl  and  his  wife  for  the  regulation  of  the  hospitaL  By  the 
first  of  these  statutes  two  priests  and  thirteen  poor  men  are 
established  in  perpetuity,  who  are  to  pray  for  the  quick  and 
the  dead.  Of  the  two  priests  one  is  to  be  preferred  in  power 
and  reverence,  and  is  to  be  called  the  Master  of  the  Almshouses. 
His  duties  are  thus  described :  '^  We  will  that  he  be  called 
Master  of  the  Almshouse,  to  whose  office  it  shall  belong  and 
appertain  the  goods  of  the  said  house,  the  which  shall  come 
into  his  hands,  well  and  truly  to  ministef,  in  such  wise  that  the 
said  goods  any  manner  dispersed  he  shall  gather  together,  and 
the  goods  being  got  and  gathered  together,  he  shall  to  the  profit 
of  the  said  house  safely  keep.  Also,  he  shall  be  busy  and  do 
his  true  diligence,  that  charity,  peace,  and  rest  be  had  and  kept 
among  the  brethren,  good  example  of  virtues  in  his  living  and 
speaking  he  shall  virtuously  and  sadly  show,  to  the  which  afore- 
said master  we  will  and  ordain  that  the  other  priest  and  all  the 
poor  men  of  the  said  house  now  present  and  to  come,  in  all 
things  the  which  pertaineth  to  the  honest  worship  and  profit  of 
the  said  house,  that  they  truly  obey  and  intend,  as  it  eeemeth  in 
anywise  that  it  is  lawful  and  expedient.  Furthermore,  willing 
to  the  said  house  after  the  form  of  our  said  foundation^  truly  to 
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provide  at  the  beginning  a  chaste  priest,  in  body  discreet,  and      .  ^^^^'  , 
devout  in  soul,  that  of  good  beginning  may  grow  and  be  per-  The 

severant  good  continuance.    Therefore,  now  Brst  a  clean  priest      CENEBiiL" 
after  our  estimation  in  gracious  life  being  we  put  into  the  said  v. 

house."     The  second  priest  is  to  teach  grammar  to  the  children      jj^^,  ^j,„" 
of  the  manor  of  Ewelrae,  who  are  to  be  taught  gratis,  and  he  '^^^  ^"^"^  ^^ 
is  to  say  mass  in  the  absence  of  the  master.  Hospital. 

By  the  7th  ordinance  the  Chancellor  of  England,  and  the  Statement 
treasurer  are  appointed  to  be  special  protectors  and  defenders 
of  the  charity,  in  case  any  lord  or  lady  of  the  lordship  of 
Ewelme  should  attempt  to  hurt  the  said  house  of  alms,  or  to 
take  away  any  portion  of  the  land.  The  ordinances  next  pro- 
vide for  the  manner  in  which  the  master  shall  receive  and  ap- ' 
ply  the  revenues  of  the  charity.  Further  ordinances  provide 
for  the  praying  for  the  souls  of  deceased  persons,  and  for  the 
services  to  be  performed  on  such  occasions,  and  for  keeping  an- 
niversaries and  obits  in  the  parish  church.  The  63rd  ordinance 
enables  the  duke's  successor  in  the  lordship  of  Ewelme,  at 
the  time  of  visitation  of  the  hospital,  to  remove  the  master  and 
teacher  of  grammar,  for  reasonable  cause  to  be  inquired  into. 

The  67th  ordinance  is  in  these  words :  ^'  Also,  that  sufficient 
power  by  our  present  ordinance  may  remain  after  both  our  de- 
cease, therefore,  we  will  furthermore  and  ordain  that  after  the 
decease  of  us  both,  that  person  which  shall  rejoice  and  obtain 
our  lordship  of  Ewelme  next  after  us,  and  all  other  to  come 
which  shall  succeed  to  him  in  the  said  lordship  for  the  time 
which  they  shall  enjoy  and  occupy  the  said  lordship,  as  lords 
and  ladies  of  the  same,  shall  be  provisors  of  the  said  house^ 
and  shall  have  power  to  provide  to  the  same  of  master,  teacher 
of  grammar,  minister,  and  poor  men,  in  the  voidance  of  any 
such  from  the  said  house  by  death  or  any  otherwise." 

The  69th  is  in  these  words :  '^  Also,  because  we  devoutly 
desire  that  in  all  times  to  come  there  be  in  the  said  house 
abiding  an  able  and  a  well-disposed  master  in  body  and  soul^ 
sadly  to  counsel  and  exhort  to  virtuous  living  the  said  poor 
men,  to  their  comfort  and  salvation,  therefore,  we  will  and 
ordain  that  after  both  our  decease,  in  the  voidance  of  any 
master  from  the  said  house  by  death  or  any  otherwise,  that 
another  learned  man  of  the  University  of  Oxford,  passed  thirty 
winters  of  age,  if  any  such  may  be  goodly  be  had,  be  provided 
and  put  into  the  same  house,  there  to  serve,  receive,  and  live  as 
it  is  above  said,  and  in  case  that  such  a  said  degreed  man  may 
not  lightly  be  had  to  this  purpose,  then  some  other  able  priest 
be  provided  to  the  same  house,  to  live  and  receive  as  it  is 
aforesaid." 
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1853.  The  70th  18 :  "  Also,  because  the  aforesaid  office  of  the  master 

The         t^^J  he  more  acceptable  unto  worshipful  and  well-learned  men, 

Attorney-     ^^  ^;u  j^d  ordain  that  the  aforesaid  master  may  have  andliold 

General  '' 

V,  with  the  said  office  a  prebend  or  a  free  chapel  or  other  benefice, 

'^i^^and"    ^y  ^^^  which  residence  and  keeping  of  the  said  almshouse  be 

Poor  Men  of  not  hurt  nor  let,  so  that  by  no  manner  of  colour,  fraud,  nor  de- 

H^nrjo.     ^^'^>  ^^^  residence  in  the  aforesaid  almshouse  be  lessened  or 

Statement      diminished." 

The  73rd  provides,  *^that  after  the  avoidance  of  the  place  of 
the  master,  or  the  teacher  of  grammar,  by  death  or  otherwi^ 
the  vacancy  is  to  be  filled  as  soon  as  may  be." 

The  81st,  reciting  the  dread  entertained  by  the  founders 
that  the  charity  should  not  be  properly  maintained,  wills  and 
ordains  that  the  house  of  alms  be  visited  every  year  once,  by 
the  provisors  and  founders  of  the  said  house  for  the  time  being, 
if  so  be  that  to  them  it  seems  needful  and  expedient. 

The  83rd  ordinance  again  provides  for  the  correction  and 
exclusion  of  the  master  and  teacher,  .by  the  visitor. 

The  84th  provides  for  the  exclusion  of  poor  men  by  the 
visitor,  and  for  the  appointment  by  the  provisor  of  others. 

By  the  last  ordinance  a  power  of  revision  and  alteration  of  the 
statutes  is  reserved  to  the  duke  and  duchess  during  their  lives. 

The  manor  and  lordship  of  Ewelme,  and  all  the  rights  ci 
patronage  incidental  to  it,  became  vested  in  the  Crown  on  the 
attainder  of  the  founder,  or  on  that  of  his  grandson,  and  so  con« 
tinned  from  1513  down  to  the  year  1818. 

By  his  letters  patent  dated  20th  March,  1618,  James  I.,  for 
the  promoting  of  good  literature  and  the  increase  of  the  sti- 
pend and  maintenance  of  the  Regius  Professor  of  Medicine  in 
the  University  of  Oxford  for  the  time  being,  granted  for  himself 
and  bis  successors  to  the  chancellor,  masters,  and  scholars  of 
the  said  university  and  their  successors  the  donation,  collation, 
and  free  disposition  to  the  office  of  warden  or  master  of  the 
almshouse  or  hospital  of  Ewelme  in  pure  and  perpetual  alms, 
and  the  said  king  .willed  and  declared  his  pleasure  and  inten- 
tion to  be,  that  the  said  professor,  though  a  layman  and  not  in 
holy  orders,  should  have  and  enjoy  the  said  office,  with  aD 
houses,  lands^  tenements,  and  hereditaments  to  the  said  alms- 
house or  hospital  belonging,  so  long  as  he  should  continue  to 
be  such  professor,  in  as  full  manner  and  form  us  any  other 
master  or  warden  had  held  and  enjoyed  the  same ;  and  after 
granting  to  the  said  University  the  advowson  and  presentation 
to  a  certain  prebend  for  the  better  maintenance  of  the  Sq^os 
Professor  of  Civil  Law,  it  is  added  that  because  neither  the 
said  office  of  master  or  warden  nor  the  said  prebend  could  be 
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80   well  and   sufficiently  appropriated  to  the  said  chancellor^      ^  ^^^^'  , 
master,  and  scholars,  and  their  successors  for  the  better  support         thb 
of  the  said  professors  by  the  said  letters  patent,  nor  any  other     '^^^' 
conveyances  or  assurances  so  efficient  in  law,  could  be  had  as  v. 

by  the  authority  of  Parliament,  the  said  king,  therefore,  gave      ^^  ^^' 
his  royal  assent  that  in  the  next  session  of  Parliament  it  should  Poor  Mkn  or 
be  enacted  that  the  said  professors  for  the  time  being,  though     hospital. 
mere  laymen  and  not  in  holy  orders,  should  for  ever  thereafter      Staiement 
have  and  enjoy  the  said  mastership  and  prebend  so  long  as  they 
should  remain  in  office,  or  at  least  all  and  singular  the  profits 
of  the  same  for  their  better  support  in  their  said  offices. 

No  such  Act  of  Parliament  as  is  referred  to  in  these  letters 
patent  appears  to  have  been  passed ;  at  least,  no  record  of  any 
such  statute  is  to  be  found ;  but  the  Regius  Professor  of  Medi- 
cine in  the  University  of  Oxford  has,  ever  since  the  date  of 
these  letters  patent,  held  the  office  of  master  of  the  said  hospi- 
tal down  to  the  time  when  this  dispute  arose. 

On  the  30th  December,  1818,  under  the  authority  of  an  Act 
passed  in  the  57th  year  of  the  reign  of  his  Majesty  Greorge  III., 
a  grant  of  the  honour  and  manor  of  the  lordship  of  Ewelme  was 
duly  made  by  the  Commissioners  of  his  Majesty's  Woods  and 
Forests,  to  Jacob  -Bosanquet,  in  consideration  of  1507/.,  by 
these  words,  *^  AH  that  the  honour  and  manor  of  Ewelme,  in  the 
county  of  Oxon,  with  the  rights,  members,  and  appurtenances 
thereof."  Then  follow  all  the  usual  words  employed  in  the 
grant  of  manors,  concluding  with  these  words,  **  All  advantages, 
emoluments,  possessions,  and  hereditaments  whatsoever,  with 
their  and  every  of  their  appurtenances,  in  as  full  and  complete  a 
manner  as  the  king  then  held  them."  In  1821  this  manor  was 
conveyed  for  valuable  consideration  by  Bosanquet  to  the  late 
Earl  of  Macclesfield,  and  has  since  descended  to  and  is  now 
vested  in  the  present  earl.  In  1824  the  Earl  of  Macclesfield  made 
an  application  to  the  Secretary  of  State  for  the  Home  Depart- 
ment, claiming  to  be  the  visitor  of  the  charity,  and  to  have  the 
right  of  appointing  almsmen  to  fill  the  vacancies  as  they  oc- 
curred in  the  hospital.  After  some  delay  and  discussion,  and 
very  reluctantly,  as  it  appears,  on  the  part  of  Sir  Bobert  Peel, 
who  was  then  Secretary  of  State  for  the  Home  Department,  and 
not  till  after  Lord  Lyndhurst  and  Sir  Charles  Wetherell,  the  then 
Attorney  and  Solicitor  General,  had  expressed  their  opinion  that 
the  claim  of  the  earl  was  just,  the  claim  was  admitted,  and  he  has 
continued  from  thence  down  to  the  present  time  to  exercise  this 
right.  The  office  of  teacher  of  grammar  has  never  become  vacant 
since  the  purchase  of  the  manor  by  the  earl.  The  office  of  Re^us 
Professor  of  Medicine  became  vacant  in  1 822,  when  Dr.  Eidd 
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was  appointed^  and  on  that  occasion  no  claim  to  the  appoint- 
ment was  made  by  the  earl.  Since  then  the  ea^l  has  claimed 
and  expressed  his  intention  to  claim  all  the  rights  OTcr  the 
hospital  which  could  have  been  exercised  by  the  lord  of  the 
manor  of  Ewelme  under  the  statutes  of  the  Duke  of  Suffolk, 
Poor  Men  of  and  has  on  several  occasions  met  Dr.  Kidd,  and  receiyed  irom 
Hospital.  ^^™  accounts  of  the  revenues  and  of  the  affiurs  of  the  hospital 
Statement.  Dr.  Kidd  died  on  the  17th  September,  1851,  and  thereupon  the 
Earl  of  Macclesfield,  by  deed  of  that  date,  appointed  the  Bev. 
Henry  Alfred  Napier^  the  rector  of  the  parish  of  Ewelme,  to 
be  the  principal  chaplain  and  master  of  the  almshouse.  On  the 
15th  November,  1851,  Her  Majesty  appointed  Dr.  Ogle  to  be 
Hegius  Professor  of  Medicine  in  the  University  of  Oxford,  and 
he  and  ^Mr.  Napier,  each  claiming  the  mastership^  were  made 
defendants  by  supplemental  information. 

The  question  to  be  determined  related  exclusively  to  the  right 
of  appointment  to  the  mastership  of  the  hospital.  Three  parties 
were  interested,  namely,  the  Crown,  the  University  of  Oxford, 
and  the  Lord  of  the  Manor  of  Ewelme.  Between  the  Crown 
and  the  University  of  Oxford  no  contest  was  raised.  .Whate?er 
might  be  the  rights  of  the  Crown  in  this  respect  they  were  all 
waived  in  favour  of  the  University  of  Oxford,  and  both  concur- 
red in  contending  that  the  mastership  was  attached  to  the 
Begins  Professorship  of  Medicine  in  that  University,  and  in 
resisting  the  claim  of  the  Earl  of  Macclesfield,  who  insisted  that 
the  right  of  such  appointment  and  nomination  was  vested  in 
him  as  lord  of  the  manor  of  Ewelme. 

The  Attorney- General,  Mr.  Roupell,  and  Mr.  Terrell,  appeared 
Arffument      ii^  support  of  the  information. 

The  Solicitor- General  and  Mr.  fFhitbread,  for  the  Crown. 
The  sale  to  Bosanquet  was  made  under  the  authority  of  the 
57  Geo.  3.  c.  97.,  and  there  was  no  intention  in  that  Act  to 
abrogate  the  grant  of  James  I.  The  Commissioners  of  Woods 
and  Forests  never  intended  to  include  the  mastership  in  the 
sale,  even  if  they  had  power  to  do  so.  The  general  words  in 
the  deed  must  be  construed  by  the  particulars  of  sale.  Every- 
thing is  to  be  taken  in  favour  of  the  Crown.  The  contest  at 
the  present  moment  being  between  the  University  and  Lord 
Macclesfield,  the  question  whether  James  I.  could  appoint  a 
layman  is  not  material,  but  if  it  is  to  be  decided,  the  Court 
must  presume  that  an  Act  of  Parliament  was  passed  for  the 
purpose. 

Mr.  i?.  Palmer  and  Mr.  Wichens,  for  the  University  of  Oxford 
and  for  Dr.  Ogle.  The  right  to  elect  the  master  of  the  ho6- 
f  ital  is  in  the  University,  and  not  in  the  lord  of  the  manor  of 
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Ewelme.     The  mastership  is  an  advowson  (a),  and  can  be  se-      ,  ^^^^'  , 
vered.  (b)     At  the  date  of  the  conveyance  to  Bosanquet  it  had         The 
ceased  to  be  parcel  of  the  manor  for  200  years.     There  is  a     ^^J^^J^J]^* 
material  distinction  between  an  appurtenance  like  this^  and  a  v. 

common  legal  appurtenance  of  a  manor.     This  is  like  an  ad-     ^^  ^^ 
vowson  appendant,  which  the  Crown  is  restrained  by  statute  Pooh  Men  of 
from  granting  with  the  manor.     The  Crown  has  a  larger  right     Hospitai.. 
of  granting  than  a  subject.     Eyerything  is  to  be  presumed  in      Argumem. 
favour  of  an  existing  title.     Farrar*s  Case  (c),  Mayor  of  Hull 
V.  Homer  (rf),  Fanshaw  v.   Rotheram  (e),  Pickering  v.  Stam* 
ford  {f)y   Chalmer  v.  Bradley  (^),  Rex  v.  Montague  (Ji)y   Queen 
V.  The  President  and  Chapter  of  Exeter,  (i) 

The  charitable  objects  of  the  foundation  are  bard  to  distin- 
guish from  the  superstitious.  The  clerical  character  of  the 
master  has  reference  to  the  superstitions.  The  superstitious 
uses  form  a  prominent  part  of  the  scheme.  They  made  the 
mastership  void,  and  it  became  vested  in  the  Crown  as  its  abso- 
lute property :  Adams  and  Lamberfs  Case  (k\  Colburn  v. 
Dale  (T),  Pitts  y.  James,  (m)  The  King  became  then  the  founder, 
and  he  had  the  rights  given  by  the  statutesy  and  exercised  them 
by  taking  away  the  power  to  perform  the  superstitious  uses. 
The  Crown  might  have  kept  the  emoluments  for  itself,  or  might 
have  created  a  new  office.  Attorney- General  v.  Fishmonger's 
Company,  (ra)  Extensive  alterations  have  been  made  by  the 
Crown  as  visitor  in  several  Colleges  at  Cambridge.  Attorney- 
General  v.  Broum^s  Hospital  (o),  Bentley  v.  Bishop  of  Ely  (p). 
Rex  V.  Bishop  of  Ely  (  Vernon's  Case)  {q\  Rex  v.  Todding^ 
ton.  (r) 

It  must  be  presumed  in  the  present  case  that  there  had  been 
a  forfeiture  to  the  Crown  under  the  Statute  of  Superstitious 
Uses,  or  to  the  Crown  as  lord  of  the  manor,  and  that  altera^ 
tions  had  thereupon  been  made,  or  that  there  had  been  some 
defect  in  the  charter,  or  that  a  new  charter  had  been  accepted 
by  the  corporation.  The  Crown  had  power  to  destroy  the  cor- 
poration by  simply  not  appointing.  There  was  no  power  to 
make  the  Crown  appoint.  The  property  would  then  have 
vested  in  the  Crown  {s\  and  might  have  been  regranted  with  a 

(a)  Year  Book,  8  Edw.  3^  8th  (A)  2  Co.  Rep.  529. 

Assize,  pi.  29.  31.  (0  Duke^s  Char.  Uses,  466. 

Cru.  Dig.  "  Advowson."  (m)  Hobart,  121.;  Palm.  124 

Cited  Skin.  78. ;  12  Vin.  Abr.  («)  2  Beav.  154.;  5  Myl.  &  C.  11. 


(h)  Cru.  Dig.  "Advowson."  (m)  Hobart,  121.;  Palm.  124. 

(c)  Cited  Skin.  78. ;  12  Vin.  Abr.  («)  2  Beav.  154.;  '  ^'-'   •-  ^ 

58.  lo)  17  Sim.  137. 


(d)  Cowp.  102.  (p)  Fitzgib.   305.   309.;    2  Bro. 

(«)  1  Eden,  276.  295.  P.  C.  2ao.<  Toml.  edit. 

(/)  2  Ves.  581.  (q)  1  Wm.  Bl.  52. 

(g)  1  Jac.  &  W.  51.  (r)  Ibid.  70. 

(A)  4  B.  &  C.  598.  605.  («)  Co.  Litt.  13.  (a). 

(i)    12  A.  &  E.  512. 
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.  ^^^^'  ,      new  constitution.    The  following  cases  were  also  cited: — Fair* 
The  child  v.  Gaire  (a),  Phillips  v.  Buty  (6),  Johnson  v.  Norway  (c), 

Southwell  V.  IVade  (rf),  Gibson  v.  Clark,  (e) 
V.  Mr.  Follett  and  Mr.  Osborne  for  Lord  Macclesfield.     The 

^^  ^jj^'    foundation  is  not  superstitious,  nor  within  the  Statute  of  Super- 
PooR  Men  of  stitious  Uses.     With  reference  to  the  presumptions  which  had 

HosFFTAi^     ^^^  raised,  it  was  clear  the  tenure  was  in  frank  almoign  where 

Arfwmenu      there  is  no  forfeiture,  and  a  charitable  corporation  cannot  be 
surrendered,  nor  was  there  any  defect  in  the  charter,  for  it  was 
admitted  to  exist  on  the  grant  to  the  Unirersity  of  Oxford. 
The  founder  had  attached  a  charitable  trust  to  the  manor,  and 
upon  the  person  who  should  be  owner  of  the  manor  from  time 
to  time  for  ever.     This  right  of  patronage  was  not  liable  to  the 
payment  of  debts,  nor  subject  to  dower  or  to  curtesy  ;  in  fact,  it 
was  a  mere  personal  trust  reposed  in  the  lord  of  the  manor, 
and  whether  the  lord  was  the  king  or  a  subject  he  could  not 
alter  the  constitution.     This  particular  patronage  could  not  be 
severed  from  the  manor.     There  is  a  distinction  between  the 
Crown  taking  by  forfeiture  and  by  escheat.     If  the  Crown  took 
by  forfeiture,  it  took  subject  to  trusts,  debts,  &c     The  Crown 
took  only  the  manor  of  Ewelme,  not  the  lands  belonging  to  the 
hospital,  and  could  not  alter  the  tenure  of  lands  not  taken,  wx 
the  trusts  thereto  attached.     By  the  statutes  the  master  was 
to  be  an  ecclesiastical  person,  resident,  and  a  part  of  the  cor- 
poration.    The  King  had  no  power  to  dispense  with  these  re- 
quirements.    The  Court  cannot  presume  a  legal  origin  for  this 
arrangement.      No   Act   of   Parliament  could   be   presumed. 
Where  there  was  no  adverse  possession,  no  presumption  could 
arise.     The  grant  to  Bosanquet  from  the  Commissioners  of  the 
Woods  and  Forests  must  receive  the  same  construction  as  one 
from  any  other  persons.     It  was  not  a  grant  from  the  Crown. 
The  grant  contained  sufficient  words  to  pass  the  patronage  of 
master,  and  the  right  to  appoint  is  now  in  Lord  MacdesfielcL 
The  rest  of  the  patronage  was  admitted  to  have  passed  by  the 
grant.     Co.  Litt,  95  a.  133.  135.,  23  Hen.  8.  c.  10.,  27  Hen.  8. 
c.  28.,  31  Hen.  8.  c  13.,  37  Hen.  8.  c.  4.,  1  Edw.  6.  c  14.,  Bur- 
gess y.  Wheate  (/),  Drummond  v.  Attorney- General  {g)^  TFhistkr's 
Case  (A),  Atkins  v.  Montague  {i)^  Attorney- General  v.  Brentwood 
School  {k)y  AUomey-Generaly.  Vivian  {l)y  Co.  LitL  342.  a. 
Mr.  Craig  and  Mr.  Hobhouse  for  Mr.  Napier.     The  appobt- 

(a)  Cro.  Jac.  68. ;  Yelv.  60.  (e)  2  CI.  &  Fin.  837. 

(h)  2  Durnf.  &  E.  346.  (h)  5  Co.  Rep.  360. 

(c)  Winch.  37.  (0   1  Ch.  Ca.  214. 

(d)  2  Roll.  Abr.  47.  (A)  1  M/l.  &  K.  390. 

(e)  1  Jac.  &  W.  159.  (/)    1  Russ.  226. 
(/)  1  Eden,  177. 
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ment  to  the  mastership  is  inseparable  from  the  lord  of  the 
manor^  and  the  charity  has  a  right,  for  its  own  benefit^  to  have 
the  master  appointed  by  the  lord  of  the  manor.  Porter^s 
Case  (a),  34  Edvv.  3.  c.  15.,  Rennell  v.  Bishop  of  Lincoln  (J), 
Tyndale  v.  Warre  (c),  Co.  Litt.  374.  b.  388.  a.,  Ram  on  Assets, 
199.  n.  (y),  200.,  Attorney- General  Y.  Browne^ s  Hospital  {d),  Re  Poor  Hen  of 
St,  John^s  Hospital,  (e)  HoaprrAJL. 

Mr.  W^iWrearf  replied. 
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The  Master  of  the  Kolls.  The  points  which  are  raised 
in  this  case  are  numerous  and  important,  and  some  of  them 
involve  the  determination  of  questions  of  considerable  dif- 
ficulty. It  appears  to  me  to  be  essential  to  clear  the  ground 
of  one  or  two  questions  which  have  been  raised,  and  which  are, 
to  some  extent,  preliminary  to  the  main  question  I  have  to 
consider.  In  the  first  {)Iace,  I  am  of  opinion  that  on  the  at- 
tainder of  the  lord  of  the  manor  or  honour  of  Ewelme,  that 
manor,  with  these  rights  of  appointment  and  visitation,  inci- 
dental to  it,  became  forfeited  to  the  Crown,  and  that  these 
rights  did  not  then  become  extinguished  or  merged  by  escheat, 
but  that  the  right  of  appointing  the  almspeople,  the  master 
and  teacher,  and  of  visiting  the  charity,  then  vested  in  the 
Crown.  I  think  it,  also,  too  clear  for  controversy,  that  the 
property  and  benefits  to  which  this  hospital  was  entitled,  were 
not  affected  by  the  statutes  for  the  dissolution  of  monasteries, 
but  that  they  remained  vested  in  the  Crown  in  the  same  manner 
aflter  the  passing  of  that  statute  as  they  were  before  it.  I  am 
further  of  opinion,  that  they  were  not  affected  in  any  degree 
by  the  Act  vesting  chantries  in  the  Crown.  It  is  needless  to 
go  through  the  authorities  on  these  subjects.  The  principles  of 
the  decisions  are  quite  settled  and  quite  consistent.  I  am 
satisfied  that  no  reasonable  case  can  be  made,  or  argument 
adduced,  to  bring  me  to  the  conclusion  that  anything  to  be 
found  in  these  statutes  can  have  vested  the  property  of  this 
charity  in  the  Crown,  so  as  to  make  it  analogous  to  what  may 
be  called  the  private  possession  of  the  Crown,  or  that  they 
have  extinguished  the  right  of  nomination  to  the  mastership, 
which  was  vested  in  the  Crown,  as  incidental  to,  and  forming 
part  of,  the  rights  attached  to  the  forfeited  manor.  On  this 
jmrt  of  the  case,  therefore,  my  opinion  is,  that  these  rights  have 
not  been  extinguished,  but  that  they  have  remained  until  the 
present  time,  and  are  now,  vested  in  the  Crown,  unless  they 


Judgment, 


(a)  1  Co.  Rep.  39. 
{h)  7B.  &C.  113. 
(c)  Jac.  212.  221. 


((/)  17  Sim.  137. 
(e)  3  Mac.  &  G.  235. 
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^^^*  ^      have  been  taken  out  of  the  Crown,  either  by  the  grant  of  the 

The         letters  patent  of  James  the  First  to  the  University  of  Oxford, 

.^oBNKT-     Qj.  jjy  ^he  grant  of  the  manor  to  Mr.  Bosanquet,  in  1818.     It 

V.  therefore  becomes  necessary  to  consider  the   effect  of  these 

'^^^aJ^AKD      ^""^s^ctions  and  the  questions  which  arise  upon  them.     These 

FooE  Men  of  are,   in    my   opinion,   questions   of   considerable    nicety,   and 

Hoflm!a.     although  I  have   taken   great  pains  to  investigate  the  sub- 

Judgment      j^ct,  and  weigh  the  ai^uments  and  the  authorities  which  have 

been  presented  to  me,  it  is  not  without  diffidence  that  I  state 

the  conclusion  to  which  I  have  come. 

The  order  in  which  these  points  were  presented  to  me  was 
as  follows: — First,  it  was  argued  that,  assuming  the  right  of 
presentation  to  the  hospital  to  have  been  vested  in  the  Crown 
at  the  date  of  the  grant  of  the  honour  and  manor  of  Ewelme 
to  Mr.  Bosanquet,  still,  that  this  grant  did  not  pass  this  right 
of  presentation. 

Next,  it  was  contended  that,  even  if  the  Court  should  en- 
tertain an  opinion  adverse  to  the  Crown  and  University  of 
Oxford  on  this  point,  still,  that  a  valid  gift  was  made  of  this 
right  of  presentation  by  the  letters  patent  of  James  the  First. 
And,  thirdly,  that  if  these  letters  patent  should  not  be  treated 
as  effectual  for  this  purpose,  nevertheless,  that  after  this  lapse 
of  time  this  Court  would  presume  an  Act  of  Parliament,  or 
whatever  else  might  be  necessary,  for  the  purpose  of  preventing 
the  present  possession  from  being  disturbed. 

I  shall  follow  this  order  in  considering  these  points ;  and  in 
doing  so,  I  have  first  to  consider  an  argument  which,  if  decided 
in  favour  of  the  Earl  of  Macclesfield,  would  dispose  of  the 
whole  question  without  further  discussion ;  and  this  is  the  con- 
tention, that  the  Duke  of  Suffolk,  by  annexing  this  right  of 
nomination  to  the  manor  could,  and  that  he,  in  fact^  did  make 
it  inseparable  from  the  manor,  so  that  no  subsequent  owner 
could  sever  the  right  of  presentation  to  the  mastership  from  the 
lordship  of  the  manor.  On  this  point  I  am  of  opinion  that  the 
duke  could  not  so  annex  it,  and  that  he  has  not,  in  fact,  so 
done.  This  right  of  nomination  is,  in  my  opinion^  exactly 
analogous  to  the  case  of  an  advowson,  if)  indeed,  it  be  not  in 
the  oldest  and  most  extensive  meaning  of  that  word,  properly 
an  advowson.  An  advowson,  in  modern  times  and  in  ordinary 
language,  has,  no  doubt,  been  used  to  mean  the  perpetual  right 
of  presentation  to  a  chiirch  or  an  ecclesiastical  benefice.  Lord 
Coke,  however,  in  his  first  Institute,  defines  it  thus:  "Ad- 
vowson; Advocatioy  signifying  an  advowing  or  taking  into 
protection,  is  as  much  as  jus  patronattis.^^  The  patronage  or 
Jus  patronatus  in  this  case  was  not,  certainly,  to  present  to  a 
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church  or  an  ecclesiastical  benefice,  but  in  every  respect,  other  ^  ^^^^' 

than  that  of  having  the  cure  of  souls  attached  to  the  office,  it  the 

exactly  resembles,  if  it  be  not  identical  with,  an  ecclesiastical  Attowbt- 

benefice ;  and,  accordingly,  in  the  thirty-first  placitum  of  the  v. 

Booh  of  Assizes,  of  the  eighth  year  of  Edward  III.,  the  right  of  '^™  ^f^' 

•^  ^  '  .  .  ,  ,  I*AIN  AND 

nomination  to  the  guardianship  of  a  hospital,  is  called  an  ad-  Pook  Men  ov 
vowson.     There  can  be  no  doubt,  nor  is  it,  in  fact,  denied,  that     HoawSL 
an  advowson,  in  the  limited  sense  of  the  word,  which  is  attached      Judgment 
to  a  manor,  may  be  separated  from  it ;  that  the  perpetual  right 
of  presentation  to  a  church  may  be  attached  to,  and  may  be 
severed  from,  the  lordship  of  the  manor.     I  am  at  a  loss  to 
conceive  any  reason  or  any  principle  applicable  to  the  perpetual 
right  of  presentation  to  a  church,  or  to  a  benefice  with  cure  of 
souls,  and  which  renders  such  a  right  separable  from  the  manor, 
which  would  not  apply  with  equal  or  greater  force  to  a  right  of 
nomination  to  the  mastership  of  a  hospital  such  as  this.     Nor 
have  I  been  able  to  collect  one  argument  which  the  ingenuity 
of  counsel  could  suggest  for  this  distinction.     No   authority 
was  cited,  nor,  as  I  believe,  can  be  cited,  to  establish  the  propo- 
sition that  such  a  right  could  not  be  severed  from  the  lordship. 

On  this  first  or  preliminary  point,  therefore,  I  have  come  to 
the  conclusion  that  the  owner  of  the  manor  of  Ewelme,  in  whom 
was  vested  this  jus  patronatus,  could  have  aliened  it  without 
parting  with  the  manor,  and  that  the  purchaser  would,  in  that 
case,  have  been  entitled  to  exercise  this  jus  patronatus  and  to 
appoint  to  the  mastership  of  the  hospital  without  let  or  hindrance 
from  the  lord  of  the  manor.  If  the  original  proposition  be  true, 
the  converse  of  that  must  be  true  alao ;  and  if  the  lord  could 
alien  the  jus  patronatus  without  the  manor,  so,  also,  could  ho 
alien  the  manor  without  parting  with  the  jus  patronatus. 

Whether  the  Crown,  as  lord  of  the  manor,  did  so  or  not,  by 
the  grant  in  1818,  to  Mr.  Bosanquet,  is  the  next  question  that 
I  have  to  consider.  And  assuming,  which  I  do  for  the  present, 
that  the  right  of  appointment  to  the  mastership  was,  at  the  date 
of  this  grant,  vested  in  the  Crown,  de  jure  and  dejacto,  then  I 
am  of  opinion  that  this  right  passed  by  that  grant.  I  have, 
certainly,  reluctantly  come  to  this  opinion  for  the  reasons  I  am 
about  to  state.  In  the  first  place,  it  is  quite  clear,  and,  in 
truth,  the  contrary  has  not  been  asserted  at  the  Bar,  that  Mr. 
Bosanquet  did  not  intend  or  contract  to  purchase,  and  that 
the  Commissioners  of  Woods  and  Forests,  under  the  authority 
of  the  Act,  did  not  intend  or  contract  to  sell,  this  right  of  nomi- 
nation. The  particulars  of  the  sale  are  set  forth;  and  they 
Qpntiun,  with  great  minuteness,  all  the  possible  advantages 
which  were  supposed  to  belong  to  the  possession  of  this  manor. 

p  p  3 
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.  1853.         If  j^  had  been  intended  to  sell  so  valuable  a  right  as  that  of  the 
The         perpetual  nomination  of  the  mastership  to  the  hospital^  the  Txdue 

Attorney-     q(  which  amounts  to  several  hundreds  per  annum,  and  is  not 
General  ,  ,  .  . 

V.  united  with  any  cure  of  souls,  and  has  but  few  and  light  duUes 

lumr^^r    attached  to  it,  no  question  can  be  entertained  in  the  mind  of 
Poor  Men  ov  any  reasonable  man  but  that  this  fact  would  have  been  stated 
Hospital.      ^  ^^^  particulars  of  sale,  and  that  the  price  obtained  for  the 
Judgment      manor  would  have  been  proportionably  and  largely  increased; 
and  although  the  earl  could  in  no  case  claim  any  more  than  Mr. 
Bosanquet,  the  same  observations  apply  with  equal  force  to  the 
sale  by  that  gentleman  to  the  late  earl.     It  is  clear  that  this 
right  formed  no  part  of  the  contract  on  either  side.     It  cannot 
be  denied,  however,  that  though  this  be  so,  yet,  that  unascer- 
tained and  undefined  advantages  will  pass  by  the  general  words 
of  a  grant  of  a  manor,  although  not  in  contemplation  of  either 
party  at  the  time.     Thus,  for  instance,  the  minerals  in  the 
lord's  waste  would  pass,  although  the  existence  of  them  was  not 
known  or  suspected  by  any  one  of  the  parties  to  the  contract 
So,  also,  it  cannot  be  disputed  that  an  advowson,  in  the  strictest 
and  most  limited  sense  of  the  word,  which  is  appendant  to  a 
manor,  will  pass  under  the  general  words  accompanying  a  grant 
of  that  manor,  although  it  should  not  be  specially  named  in  the 
grant.     It  is  true  that,  in  the  cases  of  grants  by  the  Crown, 
they  are   construed  favourably  for  the  Crown;  and  that  tlie 
usual  rule  of  the  construction  of  grants  as  between  subjects  is 
inverted,  and  that  if  it  be  shown  that  the  King  is  deceived  in 
his  grant,  the  grant  will  not  include  the  subject-matter  not  ex- 
pressed.    It  is,  however,  perfectly  clear,  from  the  authorities, 
that  by  the  Common  Law,  if  a  king  granted  a  manor  by  such 
words  as  are  contained  in  the  grant  made  of  this  manor,  that  is, 
with  the  appurtenances  in  as  full  and  ample  a  manner  as  he 
held  the  same,  this  would  pass  an  advowson  appendant  to  the 
manor,  although  not  named  or  referred  to  in  the  grant.     This 
is  expressly  laid  down  by  Lord  Coke,  in  fFhistler^s  Case,  where 
he  says :  "  And  first  it  was  considered  what  the  law  was  before 
the  statute  De  Prerogativa  Regis,  and  it  was  agreed,  that  before 
that  statute  if  the  King  had  granted  a  manor  to  which  an  ad- 
vowson was  appendant,  without  making  mention  of  the  advow- 
son, or  without  saying  cum  pertinentibus,  that  the  advowson 
should  pass ; "  and  he  cites  various  authorities  in  support  of  that 
proposition.     To  remedy  this  defect  the  statute  De  Prerogativa 
Regis,  of  17th  Edw.  2.  cap.  15.,  was  passed.     That  statute  de- 
clared that  the  King's  grant  of  a  manor,  with  the  appurtenances, 
should  not  carry  knight's  fees,  advowsons  of  churches,  or  dower, 
unless  expressly  mentioned ;  but  the  words  of  the  statute  are. 
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&c.     It  is,  therefore,  confined  to  the  advocatio  ecclesicB ;  and.  The 

although  I  am  of  opinion  that  this  must  be  treated  as  an  advo-      GjbmbbIl" 

catio,  and  that  the  Common  Law  risrhts  which  apply  to  the  one  »- 

.  .        The  Chap- 

apply  to  the  other,  as  I  have  already  stated,  it  is  clear  that  this      j^j}^  ^jy 

.statutable  restriction  is  confined  to  ^n .advocatio  ecclesicBy  and  ^o^*  ^^  <^» 
this  right  of  presentation,  although  it  be  an  advocatio,  is  not  an      Hospitaju 
advocatio  ecclesice,     I  am,  therefore,  of  opinion  that  it  is  not      Judgment. 
included  within  the  terms  of  this  statute ;  and  that  the  pro- 
visions of  it,  therefore,  do  not  prevent  the  general  words  of  this 
grant  from  passing  an  advowson,  not  being  the  advowson  of 
a  church  which  was,  dejure  and  de  facto,  attached  to  the  manor 
of  Ewelme,  at  the  date  of  the  grant  in  1818. 

Various  authorities  concur  in  strengthening  this  conclusion. 
In  Rolls  Abridgement,  vol.  ii.  p.  185.,  it  is  stated.  If  the  rectory 
impropriate  to  which  an  advowson  of  a  vicarage  is  appendant, 
come  to  the  King  by  escheat,  by  attainder  of  I.  S.,  and  the 
King,  ex  certd  scientid  and  mero  motu,  grant  to  B.  in  fee,  all 
the  possessions  of  the  glebe,  and  tithes,  or  the  rectory,  by  special 
and  particular  names,  and  generally  by  omnia  hmreditamenta 
sua  qvcBcunque,  parcel  belonging  or  appertaining  to  the  said 
rectorus  de  fV,,  but  no  express  mention  is  made  of  the  rectory 
or  of  the  advowson,  &c.,  as  fully  and  in  as  ample  a  manner  and 
form,  quality,  and  condition,  as  the  said  I.  S.  held  them,  and  as 
they  came  to  the  hands  of  the  King  himself,  or  ought  to  have 
oome,  in  this  case,  by  this  grant,  and  the  said  general  words, 
the  advowson  of  the  vicarage  shall  pass ;  and  by  the  said  words 
adeo  plene,  &c.,  prout,  &c.,  and  ex  gratia  sp(Bciali  certd  scientid, 
&c.,  the  parsonage  shall  pass  also. 

The  principle  of  analogy  applies  exactly 'to  that  case  as  it 
does  to  the  case  before  me.  I  am  of  opinion,  therefore,  that 
this  grant  in  1818  was  sufficient  to  pass  the  right  of  presenta- 
tion to  the  hospital  to  Mr.  Bosanquet,  and,  consequently,  to 
the  earl,  if  the  same  was  vested  in  the  Crown  at  the  time  of 
that  grant. 

The  next  point  to  be  considered  is,  whether  this  right  of 
nomination  or  advowson  of  the  mastership  was,  at  the  time  of 
the  grant,  vested  in  the  Crown.  It  is,  I  think,  established, 
both  by  principle  and  authority,  that  a  grant  of  a  manor  cum 
pertinentibus  will  only  carry  those  things  which  are  appendant  to 
the  manor,  both  de  jure  and  de  facto.  And  the  question  is, 
whether  this  right  of  nomination  was  so  attached  to  the  manor 
at  the  time  of  the  grant  in  1818. 

This  involves  the  consideration  of  the  effect  of  the  transaction 
which  took  place  in  the  reign  of  King  James  the  First ;  for,  ae 
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,  ^^^'  ,      I  have  already  expressed  my  opinion  that  the  right  of  nomi* 
The         nation  might  be  severed  from  the  manor,  the  next  question  is, 

.^TORNET-     whether  the  grant  of  the  letters  patent  in  the  reign  of  James 
V,  the  First  did,  in  truth,  sever  this  right  from  the  manor ;  and  if 

'^n/^nT    ^*  ®^*^  ^^  considered  that  it  did  not,  whether  such  acts  must  be 
Poor  Msn  of  presumed  as  would  be  sufficient  to  create  such  a  severance. 

Ho!^^^      And  here  I  think  it  material,  in  order  that  I  may  be  clearly 

JwdgmenL  Understood,  to  explain  in  what  sense  I  understand  the  words 
de  jure  and  de  facto,  A  meaning  must,  in  my  opinion,  be 
given  to  each  of  these  words,  and,  consequently,  if  a  severance 
which  is  voidable  but  not  actually  void,  has  taken  place  before 
the  sale  of  the  manor,  the  thing  severed  will  not  pass  by  the 
general  words  of  the  grant. 

Thus,  to  illustrate  my  meaning  by  an  example :  if  the  lord 
of  the  manor  to  which  an  advowson  is  appendant  sell  and  con- 
vey that  advowson  to  A.,  and  then  sell  and  convey  the  manor 
with  the  appurtenances  to  B.,  the  advowson  is  separated,  both 
dejure  and  defactOy  from  the  manor.  If,  however,  the  sale  of 
the  advowson  to  A.,  and  the  conveyance  thereof,  was  obtained 
by  fraud,  or  by  any  other  means  which  would  enable  the 
vendor  to  set  aside  or  avoid  that  conveyance,  the  advowson  is, 
de  factOy  severed  from  the  manor,  although  it  may  not  be 
severed  dejure;  and  if,  before  the  conveyance  of  the  advowson 
is  set  aside,  the  lord  conveyed  the  manor  to  B.,  B.  will,  as  I 
understood  the  principle  so  enunciated,  take  the  manor  without 
the  advowson,  and  will  not  be  entitled  to  recover  that  advowson, 
although  the  former  lord  may  have  afterwards  recovered  the 
possession  of  the  advowson  from  A.  What  took  place  in  the 
reign  of  James  the  First,  I  have  already  stated.  It  purports 
to  be  a  grant  from  the  King,  for  himself  and  hb  successors,  to 
the  chancellor,  master,  and  scholars  of  the  University  of 
Oxford,  and  their  successors,  of  the  donation,  collation,  and  free 
disposition  to  the  office  of  master  or  warden  of  the  almshouse 
or  hospital  of  Ewelrae  in  pure  and  perpetual  alms. 

I  am  of  opinion  that  this  amounts  to  a  severance  de  facto  of 
this  right  of  nomination  from  the  manor  and  honour  of  Ewelme, 
but  in  order  to  guard  against  a  misconception  of  the  extent  (A 
my  judgment  on  this  matter,  it  is  proper  for  me  to  explain  how 
far  I  think  it  necessary  to  decide  upon  the  effect  of  this  in- 
strument. If  I  am  asked  to  decide  that  the  letters  patent  ha?e 
conferred  an  absolute  and  indefeasible  title  to  the  mastership 
on  the  Begins  Professor  of  Medicine  of  the  University  (^ 
Oxford,  or  that  if  that  be  not  so,  I  ought  to  presume  the  pass- 
ing of  an  Act  of  Parliament  or  any  other  circumstance  that 
may  be  sufficient  to  establish  his  title,  I  am  unable  to  state 


THE  EQUITY  REPORTS.  577 

that  I  have  arrived  at  those  conclusions.     The  King^  by  tis      ^^  ^^^^'  , 
letters   patent,   grants  the   nomination  to  the  University  of         Thb 
Oxford  for  a  purpose   there   mentioned,   and    although  the     -^tornet- 
grant  was  not  valid,  the  purpose  for  which  it  was  granted  o. 

seems  to  have  been  thought  to  be  necessary  to  be  sane-  ^^J^^' 
tioned  by  an  Act  of  Parliament;  that  is  to  say,  putting  in  a  Poo*  Men  of 
layman  instead  of  an  ecclesiastical  person.  If  the  trusts  and  Hospital. 
duties  attached  to  the  mastership  could  not  be  severed  except  Jtuigment, 
by  Act  of  Parliament,  I  still  think  that  in  the  then  state  of  the 
law,  the  Crown  had  power  to  grant  that  nomination  to  the 
hospital,  as  it  might  have  granted  the  manor,  the  statute  dis- 
abling the  Crown  from  making  such  grants  not  being  then 
in  existence ;  nor  have  I  arrived  at  the  conclusion,  that  even 
if  the  object  for  which  it  was  granted  failed,  or  was  not  in  ac- 
cordance with  the  trusts,  respecting  which  I  express  no  opinion^ 
the  grant  itself  was,  ipso  facto^  void  and  of  no  effect.  If 
I  had  come  to  that  conclusion,  I  do  not  think  that  I  could  have 
made  the  presumption  I  was  called  upon  to  do  in  favour  of  the 
University  of  Oxford  and  the  Regius  Professor  of  Medicine. 
Undoubtedly,  when  a  person  or  corporation  is  found  possessed 
of  and  in  the  enjoyment  of  a  right,  the  origin  of  which  is  not 
ascertained,  the  Court  will  protect  the  possessor  in  the  enjoy- 
ment of  that  right,  and  will  presume  anything,  including  in 
some  cases  even  an  Act  of  Parliament,  which  may  be  necessary 
for  that  purpose ;  but  when  the  origin  of  the  right  or  of  the 
possession  is  clearly  ascertained,  and  that  origin  negatives  such 
presumption,  I  am  not  aware  that  the  Court  has  ever  made 
such  an  assumption,  nor  have  I  been  referred  to  any  case  which 
establishes  such  a  proposition.  If  I  were  of  opinion,  therefore, 
that  these  letters  patent  were  absolutely  void  and  of  no  more 
value  than  a  mere  piece  of  waste  parchment,  I  should  probably 
have  come  to  the  conclusion  that  the  right  of  nomination  to  the 
mastership  was  not  affected  thereby,  and  that  it  still  remained 
in  the  Crown,  de  facto  as  well  as  dejure  ;  and  that  I  should  in 
that  case  have  decided  that  it  passed  to  Mr.  Bosanquet  and  to 
the  Earl  of  Macclesfield,  with  a  grant  of  the  manor  as  ap- 
pendant thereto ;  but  I  have,  for  the  reasons  I  have  stated,  come 
to  an  opposite  conclusion,  and  withouf  expressing  any  opinion 
as  to  the  efficacy  of  the  letters  patent  for  the  purpose  of  con- 
ferring a  perfect  title  on  the  University  of  Oxford  or  the  Regius 
Professor  of  Medicine,  to  appoint  a  master  to  the  hospital  who 
should  not  be  in  holy  orders,  and  without  expressing  any  opinion 
as  to  the  extinction  of  the  qualification  of  master,  or  of  the 
duties  attached  by  the  Duke  and  Duchess  of  Suffolk  to  the 
office  of  master  of  the  hospital,  or  whether  the  performance  of 


578  THE  EQUITY  REPORTS. 

^  ^^^'  ^      the  duties  may  or  may  not  be  enforceable  at  the  instance  of  tlie 

The^       Attorney-General  representing  the   Crown  as  parens  patriae 

Attorney-     ^^jJ  protecting  the  public  rights,  and  without  expressing  any 

V,  ppipi<m  as  to  what  course  the  Court  may,  in  the  progress  of  the 

'latn^^p*    suit,  think  proper  to  adopt,  but  purposely  leaving  all  these 

Poor  Men  or  points  open  to  further  consideration,  I  am  of  opinion  that  80 

Eom^     long  as  these  letters  patent  remain  unrecalled,  imrevoked,  and 

Judgment      uncancelled  (and,  if  at  all,  they  can  only  be  cancelled  or  revoked 

at  the  instance  of  the   Attorney-General   on    behalf  of  the 

Crown),  they  were  and  are  effectual  to  sever  the  mastership  of 

the  hospital  from  the  manor  and  lordship  of  Ewelme,  and  that, 

consequently,  at  the  date  of  the  grant  to  Mr.  Bosanquet  and 

the  earl,  it  formed  no  portion  of,  and  was  not  appendant  or 

appurtenant  to  the  manor. 

My  judgment  is  not  founded  on  the  lapse  of  time  that  has 
occurred.  I  should  have  entertained  the  opinion  I  have  ex« 
pressed,  if  the  letters  patent  in  question  had  been  granted  by 
the  Crown  to  the  University  of  Oxford  immediately  before  the 
grant  of  the  manor  to  Mr.  Bosanquet,  provided  that  the  dis- 
abling statutes  of  Queen  Anne  and  George  the  First  had  not 
passed. 

But  it  cannot  be  denied,  that  the  case  of  the  University  of 
Oxford  is  much  strengthened,  and  the  case  of  the  £arl  of  Mac- 
clesfield much  weakened,  by  the  lapse  of  time  and  the  paUic 
notoriety  of  the  endowment  of  the  Begins  Professorship  of 
Medicine.  The  letters  patent  have  remained  unrevoked  and 
uncancelled  for  upwards  of  200  years ;  and  they  have  been 
acted  upon  during  the  whole  of  that  time  down  to  the  year 
1851.  During  the  whole  of  that  time  the  Begius  Professor  of 
Medicine  has  been  the  master  of  the  hospital  of  Ewelme,  and 
the  manor  was,  as  I  have  already  stated,  sold  and  bought  with- 
out the  suspicion  or  belief  that  it  had  attached  to  it  any  ri^t 
to  nominate  the  master  of  the  hospital.  It  would  have  been 
therefore  much  to  be  regretted  if  by  inadvertence  the  Crown 
had  conveyed  the  endowment  of  this  professorship  in  the  general 
words  of  the  grant  of  a  manor.  In  my  opinion  it  has  not  done 
so,  and  I  will  make  a  declaration  in  accordance  with  the  opinion 
which  I  have  expressed,  and  the  rest  of  the  decree  must  be  for 
a  scheme,  according  to  the  minutes  stated  to  me  by  counsel  at 
the  time  the  cause  was  heard. 

Solicitors,  Terrell  8f  Co.;  Raven;  FhllpoL 
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PENNELL  V.  DEFFELL.  (a)  '      '      ' 

Lords 

TJ  OfiT'XCEfl. 
HIS  was  an  appeal  from  the  decision  of  the  Master  of  the,  j^^^  ^^  ^  2^ 

Rolls  on  exceptions  to  a  report  by  Sir  George  Rose.  July  16. 

The  plaintiff  and  appellant,  Mr.  William  Pennell,  was  sue-  An  official  as- 
cessor  in  the  office  of  official  assignee  in  the  Court  of  Bank-  ri^y^aid, 
ruptcy  to  George  Green,  who  died  on  the  22nd  of  October,  ^^^  time  to 
1849.     At  Mr.  Green's  decease  there  were  balances  standing  received  in  his 
to  his  account  at  the  Bank  of  England  and  the  London  Joint  official  cliarmc- 

ter  and  also 

Stock  Bank,  the  former  amounting  to  1988/.  11^.  8r/.,  and  the  hispriyate 
latter   to   2174/.  0*.  \0d.     Mr.    PenneU   claimed   both  these  [^°o°SSSo 
balances,  and  the  claim  being  resisted  by  Mr.  Green's  execu-  his  own  undis- 
tors,  this  suit  was  instituted,  and  a  decree  was  made  directing  coiS^and  he' 
the  usual  accounts  to  be  taken.     Upon  these  accounts  being  »!«>  dre^  from 

each  of  thcsA 

taken,  the  assets  were   found  to  be  insufficient   to   pay  Mr*  accounts 
Green's  debts  in  full,  and  the  question   as  to  Mr.  Pennell's  moneys  for  his 

^  private  pur- 

right   to   these   balances  was   renewed.     Evidence,   therefore,  poses,  and  on 

upon   the   subject  of  these  banking  accounts  was  gone  into  office°Hekept 

before  the  Master,  from  which  it  ap{)eared  that  Mr.  Green  had  no  ^'official  ac- 

paid  money  into  each  bank  as  to  his  own  private  account ;  that  conSrissioner^ 

he  had  not  complied  with  the  15th  Order  in  Bankruptcy  (12th  in  passing  the 

Quarterlv  ac— 

Nov.  1842)  as   to   the   keeping   an    official  account;    that  all  counts, treated 
moneys  received  by  him  as  official  assignee  were  paid  into  his  the  account 
own  account  at  the  Bank  of  England  (which  establishment  did  banks  as  the 
not  permit  any  distinguishing  heading  to  the  accounts) ;  and  counf^^he' 
that  he  also  paid  in  and  drew  out  money  on  his  private  account,  balance  there 
That  in  passing  his  accounts  pursuant  to  the  29th  Order  in  g^b^t^^ta 
Bankruptcy  (12th  November,   1842),  he   produced  his  bank  thecommis- 

•      1  J   xi  •     .  1  A  •  •        ai_   X   sioner,  made  to 

pass-books,  and  the  commissioner  each  quarter  requiring  that  tally  with  the 
the  balance  in  the  bank  should  correspond  with  the  amount  balance  ap- 
appearing  to  be  in  Mr.  Green's  hands,  he  (Mr.  Green)  was  in  mhis hands. 
the  habit  of  making  up  any  deficiency  by  a  cheque  upon  the  ^  ^ath!^h  ^^ 
Joint  Stock  Bank,  and  of  reducing  any  excess  by  drawing  a  were  balances 
cheque  on  the  Bank  of  England,  and  at  each  quarter,  the  ac-  ^th'banb^^  *' 
count  being  so  balanced,  the  commissioner  signed  the  pass-book  The  successor, 

J  ^,  .  in  his  office  of 

and  the  account.  official  as- 

The  Master,  accordingly,  found  that  the  account  at  the  Bank  jignee,  cUiimed 

/.-r^iitii  .111  ..  -TM  ,     ^^  ^e  ba- 

of  England  had  been  recognised  by  the  commissioner  as  Green  s  lances  as  appH- 
official  account,  and  that  the  balance  was  applicable,  in  the  first  ^*^*^  ^/^! 

sums  receiyed 

(a)  Reported  by  G.  S.  Allnutt,  Esq.  by  him  in  his 

official  cha- 
racter. 
Held,  that  he  was  entitled  to  such  portion  of  the  balances  as  consisted  of  moneys  attributable  to 
the  official  moneys,  which  was  to  be  ascertained  on  the  principle  of  considering  each  sum  drawn  out 
as  going  to  discharge  the  earliest  debt  due  from  the  ba^  then  remaining  unpaid. 
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instance^  to  the  payment  of  balances  paid  in  on  account  of 
bankrupt's  estates^  and  remaining  due  at  his  death.  He  also 
found  that  the  balance  at  the  Joint  Stock  Bank  was  similarlj 
applicable,  and  he  was  of  opinion  that  all  sums  drawn  out  by 
Mr,  Green  on  his  private  account,  were  to  be  attributed  to 
sums  paid  in  to  that  account  without  reference  to  the  order  in 
which  the  payments  in  and  drawings  out  were  made. 

On  exceptions  being  taken  to  this  report,  the  Master  of  the 
Rolls  held  that  the  balances  at  the  two  banks  formed  part  cf 
Mr.  Green's  general  estate^  and  that  the  plaintiff  was  not  en- 
titled in  preference  to  the  general  creditors.  Against  this 
decision  the  plaintiff  appealed. 

Mr.  Roupell  and  Mr.  Hardy  appeared  for  the  plaintiff.  \ 

Mr.  R,  Palmer  and  Mr.  Rogers  were  for  the  defendants. 

The  following  cases  were  referred  to :  —  Ryall  v.  Ryall  (a), 
Waite  V.  Whorwood  (b),  Lane  v.  Dighton  (c),  Liebman  v.  Hat- 
court  (rf),  Taylor  v.  Plumer  (e),  Exparte  Chion  (f),  Cheduxjrth 
V.  Edwards  (g),  Lupton  v.  White  (A),  Small  v.  Atwood  (i), 
Manningford  v.  Tolman  (A),  Gardner  v.  Rotoe  (/),  Crriff  y. 
Cocks  (m),  French  v.  Harrison  (n),  Pinkett  v.  Wright  (o), 
Massey  v.  Banner  (/>),  Exparte  Gribble{q)y  Foley  v.  Hill{r\ 
ClaytorCs  Case  («),  Lench  v.  Lench  (t),  and  Sims  y.  Hand,  (ti) 


Judgment 


Lord  Justice  Knight  Bruce  (after  stating  the  circum- 
stances of  the  case)  said,  that  where,  a  trustee  paid  trust  money 
into  a  bank  to  his  credit^  the  account  being  a  simple  account 
with  himself,  not  distinguished  in  any  other  manner^  the  debt 
thus  constituted  from  the  bank  to  him  was  one  which,  as  long 
as  it  remained  due,  belonged  specifically  to  the  trust,  as  much 
as  the  money  so  paid  would  have  done  had  it  been  placed  by 
the  trustee  in  a  particular  repository,  and  so  remained ;  that  is 
to  say,  if  the  specific  debt  should  be  claimed  on  behalf  of  the 
cestuis  que  trust,  it  must  be  deemed  specifically  theirs  as  be- 
tween the  trustee  and  his  executors,  and  the  general  creditors, 
after  his  death,  on  the  one  hand,  and  the  trust  on  the  other. 
This  state  of  things  would  not  be  varied  by  the  bank  holding 
also  for  the  trustee,  or  owing  also  to  him  money  in  every  sense 
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his  own.  It  might  be,  however,  that  cheques  drawn  by  the 
trustee  in  a  general  manner  on  the  bank  would,  for  every 
purpose,  be  ascribed  to  and  affect  the  account  in  the  mode 
explained  by  Sir  IF.  Grant  in  Clayton's  Case.  The  principles 
there  stated  would,  his  Lordship  conceived,  be  applicable,  not- 
withstanding the  different  nature  and  character  of  the  sums, 
forming  together  the  balance  due  from  tlie  bank  to  the  trustee, 
whatever  the  purpose  and  objects  of  the  cheques. 

As  to  the  exceptions,  his  Lordship  would  rather  neither 
allow  nor  overrule  them,  but  make,  upon  them  and  the  further 
directions,  the  declaration  and  order  proper  to  be  made. 

Lord  Justice  Turner  said,  that  the  conclusion  at  which 
the  Master  of  the  Rolls  had  arrived,  rested  upon  the  ground 
that  the  moneys  belonging  to  the  estates  represented  by  Mr. 
Green  could  not  be  followed  into  the  banking  account ;  and  the 
first  question  which  the  Court  had  to  consider  upon  this  appeal 
was,  whether  that  conclusion  was  well  founded.  It  was,  his 
Lordship  apprehended,  an  undoubted  principle  of  this  Court 
that  as  between  cestui  que  trusts  and  the  trustee,  and  all  parties 
claiming  under  the  trustee  otherwise  than  by  purchase  for 
valuable  consideration  without  notice,  all  property  belonging  to 
n  trustee,  however  much  it  might  be  changed  or  altered  in  its 
nature  or  character,  and  all  the  fruits  of  such  property,  whether 
in  its  original  or  altered  state,  continued  to  be  subject  to  or 
affected  by  the  trusts ;  and  from  this  principle  his  Lordship  did 
not  understand  the  Master  of  the  Rolls  to  have  in  any  degree 
dissented.  Several  cases  illustrating  the  principle  were  cited  in 
the  argument,  but  perhaps  it  could  not  be  better  illustrated 
than  by  referring  to  a  case  of  familiar — almost  of  daily — occur- 
rence, the  case  of  trust  moneys  employed  in  trade.  An  executor 
of  a  deceased  partner  continued  his  capital  in  the  trade,  with  the 
concurrence  of  the  surviving  partners,  and  carried  on  the  trade 
with  them.  The  very  capital  itself  might  consist  only  of  the 
balance  which,  at  the  death  of  the  partner,  was  due  to  him  on  the 
result  of  the  partnership  accounts.  That  capital  might  have  no 
existence  but  in  the  stock-in-trade  and  the  debts  of  the  partner- 
ship. The  stock-in-trade  and  debts  might  undergo  a  continual 
course  of  change  and  fluctuation,  and  yet  the  Court  followed 
the  trade  capital  throughout  all  its  ramifications,  and  gave  to 
the  beneficiaries  of  the  deceased  partner's  estate  the  fruit  de- 
rived from  the  capital  so  continually  altered  and  clianged.  Here 
was  the  most  perfect  instance  of  the  extent  to  which  the  doc- 
trine of  following  the  trust  property  had  been  carried  by  the 
Court, —  an  instance  which  exemplified  the  difficulties  with  which 
the  Court  had  felt  bound  to  grapple  for  the  purpose  of  carrying 
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out  that  doctrine^  and  nothing  could  be  more  diflScult,  nothing 
more  inconvenient  than  to  follow  out  such  a  case  to  its  ultimate 
results ;  but^  of  course^  in  those,  as  in  other  cases,  the  property, 
the  subject  of  the  trust,  must  in  some  manner  be  ascertained; 
and  it  was  upon  this  point  of  the  supposed  impossibilitj  of 
ascertaining  what  portions  of  the  balance  at  the  bankers  bel(»^ 
to  the  trust,  and  what  portions  to  the  separate  estate  of  Mr. 
Green,  that  the  judgment  of  the  Master  of  the  RoUs  in  this 
c^e  had  proceeded.     These  balances,  it  was  said,  were  deriyed 
from  two  sources, —  trust  estate  and  private  estate.    How  was  it 
to  be  ascertained  what  portion  of  them  was  derived  from  one 
source,  and  what  portion  from  the  other?     But  was  it  more 
difficult  to  ascertain  this  than  to  ascertain  what  part  of  the 
profits  of  a  partnership  were  to  be  attributed  to  the  capital  of  a 
deceased  partner,  with  the  superadded  difficulty  of  the  portions 
of  the  capital  having  been  from  time  to  time  drawn  out  ?  Then 
it  might  be  said  that  in  the  case  to  which  his  Lordship  had 
referred,  the  Court  had  a  substratum  on  which  to  proceed, — the 
ascertained  amount  of  a  deceased  partner's  share.     But  was 
there   not  equally  a  substratum  in  the  present  case,  in  the 
amount  of  the  trust  moneys  paid  into  the  banking  house?  Again, 
it  might  be  said,  in  the  case  referred  to,  that  there  were  mke 
and  principles   by  which  this  Court  was  guided  in  dedding 
what  belonged  to  the  estate  of  a  deceased  partner ;  rules  and 
principles  which  were  not  even  yet,  perhaps,  clearly  defined. 
But  before  this  question  was  parted  with  on  that  ground,  it 
must  be  inquired  whether  there  were  not  also  rules  and  prin- 
ciples by  which  this  Court  might  be  guided  in   determining 
what,  in  such  a  case  as  the  present,  belonged  to  the  trust  estate. 
To  answer  the  question,  whether  it  be  true  that  it  could  not 
be  ascertained  what  portion  of  the  balance  at  the  bankers  be- 
longed to  the  trust  estate,  the  case  might  be  thus  simphfied. 
Supposing  a  trustee  paid  into  a  bank  moneys  belonging  to  a 
tiTist  to  an  account  not  marked  or  distinguished  as  a  trust  ac- 
count, and  paid  in  no  other  moneys,  could  it  for  a  moment  be 
denied  that  the  moneys  standing  to  that  account,  the  debt  due 
from  the  banker  arising  from  the  moneys  so  paid  in,  would 
belong  to  the  trust,  and  not  to  the  private  estate  of  the  trustee? 
Then,  supposing  a  trustee  paid  in  subsequently  moneys  of  his 
own,  and  belonging  to  the  trust,  to  the  same  account,  would  the 
character  of  the.  money  which  he  had  before  paid  in — of  the 
debt  which  had  before  accrued  — be  altered  ?     Again,  supposing 
the  trustee,  instead  of  subsequently  paying  the  money  into  tlie 
bank,  drew  out  part  of  the  trust  moneys  which  he  had  before 
paid  in,  would  the  remainder  of  those  moneys  and  of  the  debt 
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;ed  in  respect  of  them,  lose  their  trust  character?  Then,  ,  ^^^^'  , 
le  circumstance  of  the  account  consisting  of  a  continued  Fcxmru. 
r  moneys  paid  in  or  drawn  out,  alter  the  principle  ?  It  -.  "• 
indeed,  increase  the  difficulty  of  ascertaining  what  judgmenu 
d  to  the  trust,  but  his  Lordship  saw  no  possible  ground 
h  it  could  affect  the  principle.  But,  however,  it  must 
whether  the  law  did  not  furnish  a  means  of  meeting 
lifficulty,  arising  from  such  a  continued  series  of  moneys 
and  drawn  out.  His  Lordship  took  it  now  to  be  well 
that  moneys  drawn  out  of  a  banking  account  were  to  be 
to  the  earlier  items  on  the  opposite  side  of  the  account. 
y  payment  tliat  he  made,  the  banker  discharged  so  much 
lebt  which  he  first  contracted.  If  that  debt  arose  from 
It  moneys  paid  in  by  the  customer,  so  much  of  those 
oneys  was  paid  off;  and,  unless  otherwise  invested  on 
of  the  trust,  fell  into  the  customer's  general  estate,  and 
',  to  the  trust,  because  it  could  not  be  distinguished  from 
eral  estate  of  which  it  had  become  part.  If,  on  the  other 
le  earlier  debt  due  from  the  banker  arose  from  the  cus- 
own  money  paid  in  by  him,  that  debt  was,  pro  tanto, 
;ed,  and  the  trust  moneys  subsequently  paid  in  remained 
:ed. 

same  principle  ran  through  the  whole  account ;  each  sum 
out  went  to  discharge  the  earlier  debt  due  from  the 
'hich  was  remaining  unpaid.  And  thus  when  it  was 
ned  what  moneys  remained  in  belonging  to  the  trust,  it 
clear  to  what  portion  of  the  balance  which  remained 
it  estate  was  entitled.  These  were  the  principles  which, 
lOrdship's  opinion,  concurring  fully  in  that  of  his  leained 
's,  were  to  be  applied  in  such  a  case  as  the  present, 
irere  plain  and  simple,  and  furnished  a  ready  solution 
he  difficulties  which  presented  themselves.  They  were 
iciples  which  governed  all  other  accounts,  and  his  Lord- 
V  no  reason  why  they  should  not  be  equally  applicable 
accounts  here.  He  could  not  therefore  concur  in  the 
ion  arrived  at  by  the  Master  of  the  Rolh^  that  the 
belonged  wholly  to  the  estate  of  Green. 
Liordship  differed  also  from  the  opinion  of  the  Master, 
^ould  be  right  also  to  state  the  ground  on  which  he 
from  him.  The  Master's  opinion  appeared  by  his  re- 
be  founded  on  this  principle,  that  the  sums  drawn  by 
)ut  of  his  private  account  ought  to  be  attributed  to  the 
lid  in  by  him  to  that  account,  without  reference  to  the 
I  which  the  sums  were  paid  in  or  drawn  out,  and  the 
Pinkett  V.  Wright  was  cited  in  support  of  that  principle. 
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But  the  case  of  Pinkett  y.  Wright  was  mateiiallj  distinguishable 
from  the  present.  Pinkett  v.  Wright  was  the  simple  case  of  a 
party  having  shares  in  his  own  right,  and  being  also  a  trustee, 
and  selling  some  of  the  shares.  The  Court  held  that  the  shares 
that  were  sold  must  be  taken  to  be  those  to  which  the  party 
was  entitled  in  his  own  right.  There  was  no  course  of  deaUng, 
no  banking  account^  to  be  considered  in  the  case  of  Pinkett  v. 
Wright.  Now^  Green  opened  and  kept  this  banking  account  on 
the  usual  footing,  and  the  plaintiff,  taking  the  benefits  of  the 
account,  could  not  be  entitled  to  alter  their  character.  Adopting 
them  for  the  purpose  of  establishing  his  demand  against  Green's 
estate,  he  must  adopt  them  with  all  their  incidents,  one  of  which* 
was  that  the  moneys  drawn  out  were  to  be  applied  to  the  moneys 
first  paid  in.  On  any  other  footing  this  consequence  would 
follow,  that  a  debt  which  had  been  extinguished  at  Liaw  in  the 
course  of  payment  would  be  revived  in  Equity  by  an  alteration 
of  that  course.  Indeed,  it  would  follow  that  in  all  cases  where 
trust  moneys  were  paid  by  a  trustee  into  a  bank  to  his  own 
private  account  they  must  have  been  held  to  have  remained 
there  as  long  as  the  trustee  had  any  money  of  his  own  in  the 
bank  to  answer  his  drafts,  whatever  might  have  been  the  deal- 
ing in  the  account,  and  however  long  it  might  have  continued. 
To  apply  the  principle  of  Pinkett  v.  Wright  to  such  a  case  as 
the  present,  would,  in  his  Lordship's  opinion,  be  an  unwarrant- 
able extension  of  that  principle,  and  certainly  it  would  be 
attended  with  the  greatest  inconvenience.  The  conclusion  at 
which  the  Court  had  arrived  in  this  case  seems  to  be  in  con- 
formity with  the  view  of  Lord  Eldon  to  be  collected  from  the 
case  of  Lord  Chedworth  v.  Edwards.  In  that  case  Lord  EMm 
in  the  first  instance  granted  the  injunction  on  moneys  in  the 
bank,  and  afterwards,  on  more  mature  deliberation,  he  refused 
that  part  of  the  injunction.  And  the  ground  on  which  he  re- 
fused it  was,  that  the  last  payment,  meaning  clearly,  as  it 
appeared  by  the  context,  the  last  {)ayment  into  the  bank,  had 
been  made  nearly  two  years  ago ;  thus  indicating  that  had  the 
last  payment  into  the  bank  been  recent,  so  that  it  could  have 
been  inferred  that  the  moneys  remained  there,  he  would  have 
maintained  that  part  of  the  injunction  also.  After  this  indica- 
tion of  his  (Lord  Eldoh's)  opinion,  his  Lordship  felt  no  doubt 
that  Lord  Eldon  would,  in  the  present  case,  have  gone  at  least 
as  far  as  their  Lordships  had  gone ;  the  only  doubt  was,  whether 
he  would  not  have  gone  much  further.  His  Lordship  was, 
therefore,  also  of  opinion  that  this  order  must  be  reversed. 

Solicitors,    Lawrance^    Pletas,  Sf   Boyer ;    and    Paterscn  f 
Longman. 
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THE  ATTORNEY-GENERAL  v.  THE  MASTER 

AND  BRETHREN  OF  THE  HOSPITAL  „      ,^ 

Rolls  Court. 

OF  ST.  CROSS,  (a)  lfai,4. 6.26.27. 

Aug.  1. 

was  an  information  filed  by  the  Attorney-General  In  1157,  Henry 
against  the  master  and  brethren  of  the  Hospital  of  St.  Cross,  ^f  winchSte? 
near  Winchester,  Francis,  Earl  of  Guildford,  and  Charles  by  charter 
Kichard,  Bishop  of  Winchester,  praying  for  the  regulation  of  the  administra- 
the  several  charities  of  the  Hospital  of  St.  Cross  and  the  tionofthe 
Hospital  of  Noble  Poverty ;  for  the  establishment  of  the  Hos-  brethren  of  St 
pital  of  Noble  Poverty  as  a  charity  in  itself,  and  distinct  from  ^^^  *°^  ^^«"f 

*  ,  •'  .         .  successors, 

the  Hospital  of  St.  Cross ;  for  an  inquiry  as  to  the  property  of  **  the  hospital 
the  said  two  charities,  and  as  to  the  mode  of  leasing  the  same ;  foun^gj  ^n^* 
for  an  account  of  all  fines  taken  by  Lord  Guildford  upon  the  without  the 
renewal  of  leases,  and  that  he  may  be  charged  in  respect  thereof  tester-**  and 
as  to  the  Court  may,  under  the  circumstances,  seem  just;  for  after  providing 
an  injunction  to  restrain  the  master  and  brethren  and  Lord  men,he^mher 
Guildford  from  makinoc  or  renewing  any  leases  upon  fines;  for  f «yo»ned them 

"  *  .    #  '  •«  compassion- 

a  receiver ;  and,  if  necessary,  for  permission  to  apply  for  an  Act  ately  to  impart 

other  assist- 

(a)  Reported  by  James  Willis,  Esq.  ?nce»  sc^rd^ 

ing  to  the 

means  of  the 

house,  to  the  needy  of  eyery  description — all  these  things  I  have  appointed  to  be  observed  for 

ever  by  you,  but  preserving  in  all  things  the  canonical  jurisdiction  of  the  Bishop  of  Wmchester. 

that  the  appointment  and  administration  of  the  prior  of  the  said  hospital  may  be  by  the  hands  of 

the  said  bishop." 

In  1445  Cardinal  Beaufort,  Bishop  of  Winchester,  by  an  indenture  made  in  that  year,  after  re- 
citing that  he  had  founded  within  the  precincts  of  the  Hospital  of  St  Cross,  the  Almshouse  of 
14oble  Poverty,  under  the  government  of  the  master  of  St  Cross  and  his  successors,  and  had 
granted  to  them  very  many  possessions,  rents,  and  temporalities  for  the  better  performance  of 
certain  works  of  piety,  granted  in  addition,  a  certain  parish  church,  to  provide  against  any  dimi- 
nution of  the  said  possessions. 

After  the  death  of  the  cardinal,  his  successor  in  the  see  of  Winchester,  William  of  Wayneflete, 
obtained  from  the  King  a  charter  in  1454,  whereby^  after  reciting  that  the  King,  considering  the 
cardinal  had  intended  to  found  an  almshouse,  and  that  such  was  not,  nor  could,  by  virtue  of  any 
of  the  King's  letters  patent,  be  founded,  the  King  gave  license  to  Wayneflete  to  found  within  8t 
Cross  another  hospitsd,  to  be  called  the  "  Hospital  of  Noble  Poverty,"  and  to  make  statutes,  and  he 
and  his  successors  were  to  be  patrons  and  protectors. 

No  statutes  appear  to  have  been  made ;  and,  if  ever  really  founded,  this  hospital  had  long 
ceased  to  exist,  though  St  Cross  still  held  the  property. 

In  the  year  1696,  the  master  and  brethren  of  St  Cross  prepared  an  instrument  in  writing,  called 
the  "Conguetudinarium,**  by  which  they  declared  the  customs  and  usages  of  their  hospital ;  and  which, 
after  providing  for  certain  poor  men,  gave  the  residue  to  the  master.  This  instrument  was  condi- 
tionally ratified  by  the  Bishop  of  Winchester.  Under  this  Cotuuetudinarium,  the  Hospital  of  St 
Cross  nas  ever  since  been  governed. 

The  master  has  always  been  in  holy  orders,  and  appointed  by  the  bishop. 

Heldf  that  the  charter  of  1157  created  a  clear  trust  for  the  general  support  of  charity. 

That  the  customs  and  usages  declared  by  the  Cwuuetudinarium  were  a  breach  of  trust 

That  no  presumption  could  arise  ftx>m  long  user  under  the  C(msuetudinarium,  contrary  to  the 
trusts  of  the  orig^al  foundation. 

That,  being  founded  for  the  relief  of  the  poor,  and  the  mastership  having  no  cure  of  souls  at- 
tached to  it,  Uie  hospital  was  A  lay  foundation. 

That  where  there  is  a  clear  breach  of  trust,  the  Court  of  Chancery  has  jurisdiction,  notwith- 
standing there  is  a  special  or  general  visitor. 

That  the  grants  to  St  Cross  by  Cardinal  Beaufort  and  others  were  made  for  the  purpose  of 
establishing  the  House  of  Noble  Poverty  as  a  distinct  charity,  and  that  the  property  is  not  held  by 
St  Cross  as  a  supplemental  endowment  of  the  original  hospital. 

An  account  directed  against  the  master  of  the  hospital  from  the  filing  of  the  information. 

EQ. — VOL.  I.  Q  Q 
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1853.         Qf  Parliament.     Tlie  information  stated  that  prior  to  the  twelfth 

The  century,  the  Hospital  of  St.  Cross  had  existed  in  the  parish  of 

Attorney-     g^.  Faith,  near  Winchester,  but  had  then  fallen  into  decay,  and 

General  • 

V.  the  nature  of  its  foundation  was  not  known.     In  the  year  1157 

The  ^Usteb    jjenj-y  Je  Blois,  the  brother  of  King  Stephen,  and  then  Bishop 
THREN  OF  the  of  WinchestcF,  made  a  charter,  which  was  in   the   following 
^  St^Cros^'    words :  —  "  Henry,  by  the  grace  of  God,  minister  of  the  church 
Statement      of  Winchester   to   the  venerable   Lord  in   Christ,  Raymond, 
master  of  the  Hospital  of  Jerusalem,  and  his  brethren  in  due 
succession,  for  ever.     I  deliver  and  commit  to  Providence,  and 
to  the  administration  of  yourself  and  your  successors,  the  hos- 
pital of  the  poor  of  Christ  which  I,  for  the  health  of  my  soul, 
and  of  the   souls  of  my   predecessors,   and   of  the   kings  of 
England,  have  founded  anew,  without  the  walls  of  Winchester, 
preserving  its  condition  unchanged,  so  that,  as  it  has  been  con- 
stituted by  me,  and  has  been  confirmed  by  those  apostolic  men 
of  pious  memory,  Pope  Innocent  and  Pope  Lucius,  the  poor  in 
Christ  may  there  humbly  and  devotedly  serve  God.     Now  the 
form  of  the  service,  and  the  constitution  appointed  by  me,  b 
this :  —  Thirteen  poor  impotent  men,  and  so  reduced  in  strength 
as  rarely  or  never  able  to  support  themselves  without  the  as- 
sistance of  another,  shall  remain  permanently  in  the  hospital, 
to  whom  shall  be  given  necessary  garments,  provided  by  the 
prior  of  the  house,  and  beds  suitable  to  their  infirmities ;  also 
good  wheaten  bread,  to  the  amount  of  five  measures  daily,  with 
three  dishes  at  dinner,  and  one  for  supper,  and  sufiicient  drink. 
If,  however,  it  should  happen  that  any  one  of  these  recover  his 
strength,  he  shall  be  dismissed  with  decency  and  respect,  and 
another  shall  be  introduced  in  his  room ;  besides  which  thirteen 
poor  men,  100  other  poor  men  of  good  conduct,  and  of  the  more 
indigent,  shall  be  received  at  the  hour  of  dinner,  to  whom  shall 
be  given  coarser  bread  of  the  same  weight  as  above,  and  one 
dish,  as  shall  seem  meet,  according  to  the  convenience  of  the 
day,  and  a  cup  of  the  measure  aforesaid ;  and  who,  when  thry 
rise  from  dinner,  shall  be  permitted  to  take  away  whatever  sliall 
remain  of  the  meat  or  drink.     We  further  enjoin  you  compas- 
sionately to  impart  other  assistance,  according  to  the  means  of 
tlic  house,  to  the  needy  of  every  description.     All  these  things 
I,  with  the  assistance  of  the  Divine  Grace,  have  appointed  to 
be  observed  in  the  aforesaid  house  of  God  for  ever,  to  be  con- 
tinually and  faithfully  fulfilled  by  you,  but  preserving  in  all 
things  the  canonical  jurisdiction  of  the  Bishop  of  Winchester, 
that  the  appointment  and  administration  of  the  prior  of  the  said 
hospital  may  be  by  the  hands  of  the  said  bishop,  and  that  the 
rents,  together  with  all  the  appurtenances  bestowed  upon  the 
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said  hospital  by  me,  may  remain  without  disturbance  or  mis-      ,  1853. 
application  for  the  purposes  of  the  said  hospital,  among  which  the 

appurtenances  we  have  thought  it  right  to  enumerate  the  fol-     Attorney- 
lowing  by  their  proper  names, — the  churches  of  Fareham,  &c.  v. 

&c ;  and  if  any  person  shall  hereafter  take  upon  himself  to    '^"*  Master 
appropriate  or  diminish  the  said  rents,  or  deteriorate  the  cus-  thren  of  the 
toms  and  statutes  of  the  aforesaid  house  of  God,  which  have    ^^^q^^^^ 
been  confirmed  by  the  authority  of  the  Holy  See  and  of  the      Statement. 
King,  let  him  incur  the  anger  of  Almighty  God,  and  of  the 
Bishop  of  Winchester,  and  of  all  good  men,  unless  he  shall 
study  to  amend  his  fault  by  fitting  satisfaction  ;  but  to  you  and 
your  successors,  benefactors  of  the  poor,  while  you  preserve  our 
constitutions  without  breach,  may  there  be  peace  and  mercy 
from  the  Lord  Jesus  Christ." 

Disputes  having  arisen  between  the  master  and  brethren  of 
the  Hospital  of  St.  John  of  Jerusalem,  and  Richard  de  Toclyn, 
then  Bishop  of  Winchester,  the  former,  by  a  charter  made  in 
1185,  in  the  presence  of  the  King  and  others,  transferred  the 
administration  of  the  Hospital  of  St.  Cross  to  De  Toclyn  and 
his  successors.  Bishops  of  Winchester ;  and  De  Toclyn,  by  the 
same  charter,  after  reciting  that  the  revenues  of  the  hospital 
were  then  sufficient  for  many  more  poor,^and  ought  not  to  be 
converted  to  other  uses,  ordered  that,  besides  the  number  di- 
rected by  the  founder,  100  additional  poor  should  also  be  fed 
every  day  in  the  same  manner  in  the  said  hospital.  In  1187 
Pope  Clement  again  granted  the  guardianship  of  the  hospital 
to  the  master  and  brethren  of  St.  John,  and  their  successors ; 
but  in  1197,  by  the  award  of  the  Bishops  of  London  and  Lin- 
coln, and  the  Abbot  of  Beading,  to  whom  differences  had  been 
referred,  the  guardianship  was  once  more  vested  in  the  Bishop 
of  Winchester  and  his  successors.  In  1368  and  1370,  William 
of  Wykeham,  then  Bishop  of  Winchester,  issued  two  commis- 
sions to  inquire  into  certain  irregularities,  and  to  ascertain  the 
amount  of  the  revenues  of  the  hospital.  The  commissioners 
found  that  at  that  time  the  annual  revenue  amounted  to  400/., 
and  that  the  whole  revenues  were  free  from  all  taxes  both  to 
the  King  and  to  the  Pope,  as  being  wholly  appropriated  to  the 
poor,  except  71.  4*.  6d.  a-year,  belonging  to  the  master.  There- 
upon the  bishop,  in  1370,  caused  to  appear  before  him  Roger 
de  Clowne,  the  then  present  master,  and  three  preceding  mas- 
ters, and  threatened  to  proceed  against  them  to  enforce  the 
constitution,  and  to  compel  them  to  make  an  inventory,  and  to 
give  an  account  of  their  administration.  Boger  de  Clowne 
pleaded  that  the  house  of  St.  Cross  was  a  perpetual  ecclesias« 
tical  benefice,  without  cure  of  souls,  and  free  from  all  obligation 
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'.  ^^^'  ,      to  account.     On  a  decree  being  made  against  him,  Roger  de 

The         Clowne  appealed  to  Pope  Gregory  XL,  but  eventually  sub- 

^Jj^er^l'     J^it^c*!  ^^^  agreed  to  give  an  inventory,  and  render  an  account 

V,  to  the  Bishop  of  Winchester  when  called  on. 

^I^D^B^*       In  the  year  1445  Cardinal  Beaufort,  Bishop  of  Winchester, 
THREN  OF  THB  by  au  indcuturc  dated  in  that  year,  after  reciting  that,  by  tlie 
St.  Cross,     license  of  the  King,  and  with  the  assent  of  the  master  and 
Statement,      brethren  of  the  Hospital  of  St.  Cross,  he  had  founded  within 
its  precincts  a  certain  almshouse,  called  the  House  of  Noble 
Poverty,  consisting  of  two  priests,  thirty-five   brethren,  and 
three  sisters,  under  the  government  of  the  said  master  and  his 
successors,  and  had  imposed  upon  them  certun  statutes,  obser- 
vances, and  devotions  for  the  good  of  his  soul,  and  had  granted 
to  the  master  and  brethren,  and  their  successors,  for  ever,  very 
many  possessions,  rents,  and  temporalities,  for  the  better  pei^ 
formance  of  certain  works  of  piety,  granted  to  the  master  and 
brethren,  and  their  successors,  the  parish  church  of  Crondale, 
in  order  to  provide  against  any  casual  diminution  or  dilapida- 
tion of  the  said  possessions. 

By  a  charter,  dated  24th  July,  1446,  Cardinal  Beaufort  also 
granted  to  the  master  and  brethren  of  St.  Cross  the  church  of 
St.  Faith,  &c. 

After  the  death  of  the  cardinal,  his  successor  in  the  see  of 
Winchester,  William  of  Wayneflete,  obtained  from  the  King  a 
charter,  dated  the  6th  of  August,  1454,  whereby,  after  reciting 
that  the  King  had  granted  certain  manors,  &c.,  to  Cardinal 
Beaufort,  with  license  to  assign  them  to  the  master  and  brethren 
of  the  Hospital  of  St.  Cross,  and  that  the  King,  considering  the 
said  cardinal  had  intended  to  erect  and  found  an  almshouse 
within  the  precincts  of  the  said  hospital  for  two  chaplains, 
thirty-five  poor  men,  and  three  women,  to  be  governed  by  the 
master  of  the  said  hospital,  and  that  such  almshouse  was  not, 
nor  could,  by  virtue  of  any  of  the  King's  letters  patent,  as  the 
cardinal  piously  and  devoutly  contemplated,  be  founded  and 
established,  but  was  frustrated  and  brought  to  nought^  the  Eang 
gave  license  to  the  said  bishop  to  erect,  create,  found,  and  es- 
tablish, within  the  precinct  of  the  said  hospital,  another  hospital, 
to  be  called,  "  The  Hospital  or  Almshouse  of  Noble  Poverty, 
of  Henry,  Cardinal  and  Bishop  of  Winchester,"  and  that  the 
bishop  might  make  ordinances  touching  the  appointment  or 
election  of  the  rector  or  warden,  and  statutes  and  rules  for  the 
government  of  the  house,  and  be  the  patron  of  the  same,  and 
have  the  appointment  of  the  master,  chaplains,  brethren,  and 
sisters ;  and  that  the  bishop  and  his  successors  should  be 
patrons  and  protectors  of  such  hospital  or  almshouse.     Six 
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brothers  and  one  chaplam  were  admitted  on  this  foundation,  be- 
fore 1487,  but  it  did  not  appear  whether  any  statutes  were  ever 
made  under  the  charter  obtained  by  William  of  Wayneflete, 
and  the  Hospital  or  Almshouse  of  Noble  Poverty  had  long 
ceased  to  exist,  or  had  been  absorbed  in  the  foundation  of  the 
Hospital  of  St.  Cross. 

In  1561  a  suit  was  instituted  to  compel  the  hospital  to  pay 
firstfruits  and  tenths  under  the  statute  of  26  Hen.  8.,  which 
had  been  repealed  by  the  2  &  3  Philip  and  Mary,  but  re-enacted 
by  the  1  Elizabeth,  with  this  exception,  that  the  statute  wa3  not 
to  affect  any  hospital  founded  for  the  relief  of  the  poor. 

The  Hospital  of  St.  Cross  pleaded  their  exemption  in  the 
words  of  the  statute,  viz.,  **  That  the  hospital  was  founded  and 
used,  and  the  possessions  thereof  were  employed,  for  the  relief 
of  the  poor,  and  now  the  same  hospital  is  founded  and  used,  and 
the  possessions  thereof  are  employed,  for  the  use  of  the  poor." 
On  this  plea  the  Court  ordered  the  bishop  to  search  his  archives 
for  the  purpose  of  ascertaining  the  truth  of  the  premises ;  on 
which  the  bishop  returned  a  certificate,  the  conclusion  whereof 
is  in  these  words,  *'  And  we  found  that  the  said  house  or  hos- 
pital, at  the  time  of  making  the  Act  of  Parliament  recited  in 
the  writ,  and  long  before,  was  founded  and  used,  and  the  pos- 
sessions thereof  had  been  employed  in  the  relief  of  the  poor, 
and  that  now  the  said  house  or  hospital  is  founded  and  used, 
and  the  possessions  are  employed,  for  the  relief  of  the  poor." 
Whereupon  the  Barons  of  the  Exchequer,  calling  upon  the  Attor- 
ney-General, and  he  not  denying  the  plea,  judgment  was  given 
in  these  words,  ^^  It  was  adjudged  by  the  same  barons  that  the 
aforesaid  warden  or  master  of  the  hospital  or  house  aforesaid, 
and  the  aforesaid  hospital  or  house  of  the  Holy  Cross,  without 
the  walls  of  the  city  of  Winchester  aforesaid,  be  discharged  from 
the  firstfruits  and  tenths  aforesaid  from  the  time  of  making  of 
the  Act  of  Parliament." 

By  a  private  statute  passed  in  the  18  Elizabeth,  after  reciting 
that  the  Hospital  of  St.  Cross,  near  Winchester,  founded  in  the 
time  of  King  Stephen,  and  having  continuance  ever  since,  and 
sundry  confirmations  by  the  Queen's  most  noble  progenitors 
from  time  to  time,  for  hospitality  and  relief  of  the  poor,  and 
reciting  that  Dr.  Reynolds,  master  of  the  hospital,  had  procured 
beneficial  leases  to  be  granted,  secured  by  the  seal  in  his  custody, 
to  Ralph  Cleverley,  to  the  impoverishment  of  the  same,  and  in 
yiolation  of  the  trust  reposed  in  him,  it  is  enacted  by  the  au- 
thority of  Parliament  that  both  the  said  leases  made  by  the  said 
Dr.  Reynolds,  late  master  of  the  said  house,  of  the  premises, 
and  of  every  part  and  parcel  thereof  shall  be  utterly  annihilate, 
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1858.         made  void  and   of  none  effect  accainst  the  now   master  and 

The         brethren  of  the  said  hospital ;  and  further^  to  avoid  the  like 

Attorney-     inconvenience  in  time  to  come,  at  the  humble  request  of  the 

General  ^  '  ... 

V.  said  John   Watson,   now   master  of  the  said  hospital,  be  it 

AND  Bre-  further  enacted  by  the  authority  aforesaid,  that  neither  he,  the 
THREN  OF  THE  said  Johu  WatsoH,  and  the  brethren  of  the  said  hospital,  neither 
St.  Cross.  ^"7  person  or  persons  that  shall  hereafter  be  master  of  the  same 
Statement  hospital,  and  the  brethren  of  the  same,  shall  have  any  power  or 
authority  to  alien,  demise,  grant,  or  lease  the  mansion-house  of 
the  said  hospital,  nor  any  part  or  parcel  thereof,  neither  the 
bake-house,  brew-house,  or  gamer,  belonging  or  adjoining  to 
the  said  house ;  neither  the  said  rent,  com,  or  grain  of  wheat 
and  malt  accustomably  reserved  and  appointed  for  the  provision 
of  the  said  house ;  neither  the  tithes  of  the  parish  of  St  Faith, 
adjoining  to  the  said  hospital,  the  barns  and  other  houses  be- 
longing to  the  same;  neither  the  orchards,  gardens,  closes, 
meadows,  nor  any  other  lands  or  gi'ound  of  the  said  hospital, 
lying  within  the  precinct  of  the  said  Hospital  of  St.  Cross  and 
parish  of  St.  Faith,  or  in  either  of  them,  and  now  unletten  and 
in  the  occupation  of  the  said  master  and  brethren,  nor  any  part 
or  parcel  thereof,  for  any  time  or  term ;  neither  yet  to  charge 
or  incumber  the  same,  or  any  part  or  parcel  thereof,  but  that 
the  same,  and  every  part  and  parcel  thereof,  may  always  here- 
after remain  in  the  proper  hands,  use,  and  occupation  of  them. 
And,  after  giving  certain  directions,  it  proceeds,  "  Be  it  there- 
fore likewise  enacted  by  the  authority  aforesaid,  that  the 
said  hospital  of  the  master  and  brethren  of  St.  Cross  shall,  by 
this  present  Parliament  established  and  confirmed,  have  con- 
tinuance for  ever ;  and  that  the  church,  and  house,  manor, 
lands,  tenements,  and  hereditaments  whatsoever,  of  right  apper- 
taining or  belonging,  or  accepted,  reputed,  or  esteemed  to  be 
belonging,  or  in  anywise  appertaining  to  the  same  house  or 
hospital,  or  as  part  or  parcel  thereof,  shall  for  ever  hereafter 
continue,  remain,  and  be  the  possessions  and  inheritance  of  the 
said  hospital ;  and  that  the  said  master  and  brethren  and  their 
successors  shall  for  ever  hereafter  have,  hold,  and  enjoy  the  said 
church,  house,  manors,  rights,  parsonages,  tithes,  and  other  the 
premises,  for  ever  to  be  employed  and  bestowed  to  those  godly 
and  charitable  uses  for  the  relief  and  sustentation  of  the  poor, 
according  to  the  lawful  orders  and  considerations  of  the  founda- 
tion of  the  same." 

Disputes  having  arisen  between  the  master  and  brethren  of 
the  hospital,  an  instrument  in  writing,  called  the  '^ComuetU' 
dinariumy''  was  drawn  up  in  the  year  1696,  by  which  the  rules, 
customs,  and  usages  for  the  government  of  the  Hospital  of  St. 
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Cross  were  agreed  to  and  prescribed.    By  this  consuetudinarium^      .  ^^^'  . 
after  reciting  that  upon  diligent  and  strict  search  made  among  The 

the  records,  charters,  and  writings  of  the  Hospital  of  St.  Cross,     ^J^^eraI' 
no  statutes  nor  footsteps  of  any  statutes  could  be  found  that  direct  t\ 

the  government  and  regulations  of  the  said  hospital,  but  that  ^j^'j,  ^,^5.' 
the  same  was  then,  and  had  been,  time  out  of  mind,  governed  by  thren  of  the 
customs  and  ways  taken  from  former  grants  and  donations  of  sr.  Cross. 
the  founder  thereof,  the  master  and  brethren,  together  with  Statement 
the  steward  and  chaphiin,  of  the  said  hospital,  did  mutually 
declare,  agree,  and  assent  (amongst  other  things)  that  the  said 
hospital  did  consist  of  one  master,  thirteen  brethren,  one 
steward,  and  one  chaplain;  and,  as  an  additional  charity,  there 
was  the  Hundred  Hall,  consbting  of  twenty-eight  poor  women 
and  twelve  poor  men,  and  there  were  two  others  called  the 
reversioners,  who  usually  succeeded  upon  the  death  or  vacancy 
of  any  of  the  former ;  that  it  hath  been  the  custom  and  usage, 
and  then  was,  that  the  master  should  rule  and  govern  all  per- 
sons in  and  belonging  to  the  said  hospital,  and  receive,  either 
by  himself  or  his  steward,  all  profits  and  revenues  thereof, 
with  which  he  was  to  bear  the  whole  charges  of  the  house,  and 
to  keep  the  church  and  house  in  sufficient  repair,  and  the  over- 
plus, if  any,  he  was  to  retain  to  himself;  and  that  the  porter 
was  to  receive  every  day  from  the  butler  a  cast  of  bread  and 
six  quarts  of  beer,  to  give  and  relieve  at  the  gate  such  poor 
persons  as  can^e  and  craved  relief  there ;  that  it  had  been,  and 
then  was,  the  custom  and  usage,  that  there  should  be  six  doles 
in  the  year,  on  which  days  there  was  to  be  distributed  amongst 
such  as  came  for  them,  in  little  loaves,  eight  bushels  of  wheaten 
bread,  amounting  to  between  700  and  800  ;  and  if  the  number 
of  poor  people  were  more  than  the  loaves  would  suffice,  then 
the  steward  was  to  give  to  every  other  person,  one  halfpenny  in 
lieu  thereof.  In  the  same  year,  the  Bishop  of  Winchester,  as 
patron  and  visitor  of  the  hospital,  ratified  this  consuetudinarium, 
declaring  that  nothing  therein  contained  should  be  construed 
to  derogate  from  the  statutes  of  the  founder,  if  any  such  should 
appear. 

In  the  year  1744,  certain  alterations  were  made  in  the  con- 
suetudinarium  with  respect  to  the^  performance  of  divine  ser- 
vice, and,  in  1782,  in  respect  to  household  arrangements. 

In  1808,  Lord  Guildford  was  appointed  master  of  the 
Hospital  of  St.  Cross. 

From  the  Report  of  the  Charity  Commissioners*,  it  appeared 
that,  in  1836,  the  aggregate  annual  income  of  the  charity,  exclu- 
sive of  fines,  was  1088/.     That  the  sum  applied  for  the  use  of 
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thren OF  THE 
Hospital  of 
St.  Cross. 

StatemenL 


Argument 


the  Hospital  of  St  Cross,  amounted  on  an  average  to  between 
900/.  and  1000/.  a-year.  That  the  annual  income  of  the 
charity,  including  fines  on  the  granting  and  renewal  of  leases, 
amounted  to  at  least  2570/.,  and  if  the  land  was  properly  let, 
ought  to  amount  to  at  least  8500/. 

The  information  alleged  that  Lord  Guildford  had,  within 
a  very  short  time  past,  received  for  fines  upon  renewal  of  leases 
or  grants,  and  applied  to  his  own  use,  sums  amounting  to 
upwards  of  12,000/.,  and  that  such  application  was  a  breach  of 
trust. 

The  Attorney-General^  'Mr.' Bolt,  Mr.  FoUet,  Mr.  James,  and 
Mr.  Terrell,  in  support  of  the  information. 

This  hospital  was  established  for  the  benefit  of  the  poor,  and 
was  wholly  devoted  to  charity.  The  mastership  was  not  an 
ecclesiastical  benefice  in  the  common  acceptation,  nor  was  the 
property  given  to  the  master  subject  to  the  burdens  imposed 
upon  it.  In  the  time  of  William  of  Wykeham,  it  was  solemnly 
decided  that  the  master  had  no  such  right.  There  is  nothing 
to  distinguish  the  benefit  to  be  received  by  the  master  &om  the 
rest.  In  the  reign  of  Queen  Elizabeth  the  hospital  itself  relied 
upon  its  having  been  established  for  the  use  of  the  poor,  in 
order  to  escape  from  payment  of  firstfruits.  The  Bishop  of 
Winchester  is  not  the  visitor ;  he  is  not  heir  of  the  founder, 
nor  appointed  specially,  and  there  is  nothing  in  the  foundation, 
except  a  reservation  of  his  ecclesiastical  jurisdiction.  But  as- 
suming that  he  is  visitor,  the  trusts  are  for  the  poor  generally ; 
and  where  a  charitable  corporation  holds  property  in  trust  for 
objects  external  to  its  own  body,  the  visitor  has  no  power,  but 
the  Court  interposes  to  enforce  the  trust :  Attomey-General  v. 
Earl  of  Clarendon  (a),  Exparte  Berkhampstead  School  (b).  At- 
tomey-General  v.  Brentwood  School  (c).  Green  v.  Buther^ 
ford  (d),  Attomey-General  v.  Brown* s  Hospital  {e).  Attorney- 
General  v.  Wyggeston's  Hospital  {f).  Attorney- General  v. 
Prettyman  (g),  Attorney- General  v.  Archbishop  of  JbrA.  (A) 

Sir  Fitzroy  Kelly,  Mr.  Boupell,  and  Mr.  BawUnson,  for  Lord 
Guildford.  The  hospital  was  in  existence  before  the  founda- 
tion of  De  Blois,  which  is  proved  by  expressions  in  the  charter 
of  1157.  The  corporation  is  one  by  prescription,  and  its  con- 
stitution and  duties  must  be  ascertained  by  user :  Attorney- 
General  V.  Murdoch  (i),  Jenkins  y.  Harvey  {k),  Attorney-General 


f: 


ai  17  Ves.  491. 
bS  2  Ves.  «  B.  134. 

(c)  1  Myl.  &  K.  376. 

(d)  iVez.  462. 

(e)  17  Sim.  137. 
(/)12Beav.  113. 


(g)  4  Beav.  462. 

(A)  2  Ross.  &  M.  461. 

(0   1  De  G.  M.  &  G.  86.  116. 
137. 

(A)  1C.'m.&R.  877. 
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V.  FUhmongeri  Company,  (a)     Funds  were  granted  to  the  cor-         ^^^^'  , 
poration  to  be  applied,  to  a  limited  extent,  to  charitable  pur-  thb 

poses,  and  when  those  were  fulfilled  the  master  was  entitled  to     Attornet- 
the  surplus.      The  duty  to  provide  for  the  needy  of  every  r. 

description  is  too  vague :  Morris  v.  Bishop  of  Durham  {b)  The  ''^'j^^l™ 
master  never  had  a  fixed  salary.  None  of  the  authorities  apply  thrxn  of  thb 
to  this  case,  where  there  is  a  corporation  with  a  visitor,  and  no  ^jcb^mH 
distinct  trusts  of  the  residue :  Attorney- General  v.  Smythies(c),  Argument 
Jack  y.  Burnett  {d),  Attorney- General  v.  The  Mayor  of  Bris^ 
toL  {e)  The  Hospital  of  Noble  Poverty  was  never  established 
as  a  separate  institution ;  it  was  part  of  the  older  establishment, 
and  was  very  limited,  owing  to  the  insufficiency  of  funds.  One 
brother  was  appointed;  and  the  chaplain  still  exists.  The 
Hospital  of  St.  Cross  is  an  ecclesiastical  foundation,  and  subjf^ct 
only  to  the  visitor.  The  mastership  is  an  ecclesiastical  benefice. 
It  has  been  the  subject  of  dispensations  to  hold  with  other 
benefices,  of  sequestrations,  of  papal  provisions,  of  formal  re- 
signations, and  of  exchanges.  An  ecclesiastical  benefice  cannot 
be  exchanged  for  anything  but  an  ecclesiastical  benefice:  1 
Roll  Abr.  811.;  Watson's  Clergy man^s  Law,  28.  The  Court 
of  Chancery  has  no  jurisdiction  over  spiritual  corporations,  but 
the  jurisdiction  is  in  the  Court  of  Queen's  Bench:  Bex  v. 
Bishop  of  Chester  (/),  Rex  v.  Bishop  of  Durham  (y),  2  Kyd  on 
Corp.  181.  This  Court  has  no  jurisdiction  over  any  charity  not 
within  the  Statute  of  Charitable  Uses:  Attorney^ General  v. 
Middleton  {h),  Attorney- General  v.  Harrow  School  {i).  Story, 
Eq.Ju.  1156.  1158.  1163,  1164.;  and  this  species  of  charity  is 
expressly  excepted:  Rex  v.  The  University  of  Cambridge (k\ 
Parkinson^ s  Case  (/),  Dr.  Walkers  Case{m\  Attorney- General 
V.  Price  {n)y  Attorney- General  v.  The  Foundling  Hospital  (o). 
Attorney- General  v.  Magdalen  College  (p),  Whiston  v.  Dean  and 
Chapter  of  Rochester,  (g)  For  700  years  there  had  been  an 
unbroken  usage,  or  nearly  so ;  during  which  the  master  had 
administered  the  property,  and,  for  the  same  period,  the  Bishop 
of  Winchester  had  acted  as  visitor.  Usage  alone  was  sufficient 
to  prove  Lord  Guildford's  case :  Chad  v.  THlsed  (r).  Mayor  of 
Hull  V.  Homer,  (s) 

Mr.  R.  Palmer  and  Mr.  Hobhouse,  for  the  Bishop  of  Wmr 


I 


a)  5  Myl.  &  C.  16.  (A)  1  Stra.  657. 

b)  10  Yes.  687.  (0  Carth.  92. 

c)  2  Russ.  &  M.  717.  On)  Cases  temp,  llardwickc,  212. 
)  12  CI.  &  Fin.  812.  (n)  3  Atk.  108. 

e)  2  Jac.  &  W.  32 J.  M  2  Ves.  41.  47. 

)  2  Stra.  797.  {p)  10  Beav.  402. 

(g)  1  Bur.  667.  (q)  7  Hare,  532. 

(A)  2  Vez.  327.  (r)  2  Brod.  &  B.  403. 

(i)    Ibid.  551.  (*)  1  Cowp.  102. 
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^^^^-  Chester.     The  bishop  is  visitor  because  the  hospital  is  a  spiritual 

The  foundation,  of  which  the  ordinary  is  visitor  bj  law.     Before  the 

.^TTORNET-  Reformation,  almsgiving  was  deemed  a  spiritual  function.    The 

V.  hospital  was  visited  by  Henry  YIIL  as  head  of  the  churcL    It 

Thb  Master  jg  included  in  the  ecclesiastical,  and  not  in  the  lay  subsidies.   It 

AND  JSRE-  ^    '  ^  •' 

THREN  OF  THE  is  iucludcd  iu  the  Valor  of  Nicholas  and  in  that  of  Henry  YHI. 
^^CtM^  Churches  were  appropriated  and  incorporated  with  the  hospital, 
Argumtnt  And  appropriations  could  only  be  made  to  persons  or  bodies 
capable  of  performing  the  duties  of  the  spiritual  office  appro- 
priated :  Grendon  v.  Bishop  of  Lincoln,  (a)  All  lay  appropria- 
tions have  their  origin  in  Acts  of  Parliament. 

It  seems  clear  from  the  proceedings  in  the  Exchequer  in  Eliz. 
that  the  hospital  was  liable  to  pay  firstfruita,  though  it  fell 
within  the  exemptions,  and  firstfruits  are  only  payable  in 
respect  of  spiritual  promotions.  It  is  said  there  are  no  spiritual 
duties  prescribed,  but  the  question  whether  it  is  spiritual  or  lay 
depends  upon  the  general  object  of  the  body  itself,  and  not  upon 
the  calling  of  its  members.  The  object  is  almsgiving,  and  this 
is  a  spiritual  function. 

The  decision  in  Cloume^s  Case  is,  that  the  mastership  is  not  a 
perpetual  benefice,  but  nowhere  says  it  is  not  an  ecclesiastical 
benefice.  Whether  the  hospital  be  ecclesiastical  or  lay,  the 
bishop  is  still  visitor  as  representing  the  founder,  the  endowment 
having  been  made  out  of  the  possessions  of  the  see. '  This  is 
dear  from  the  nature  of  the  endowments,  for  he  could  not  hare 
held  appropriations  in  his  private  capacity.  In  1197,  there  was 
an  award  made  by  the  Pope's  delegateis  with  respect  to  the  De 
Blois  foundation,  which  stated  that  the  hospital  was  constructed 
out  of  the  goods  of  the  cathedral  church.  The  grant  made  to 
Beaufort's  foundation,  in  1446,  was  with  the  consent  of  the 
prior  and  chapter,  which  could  not  be  necessary  unless  he  were 
parting  with  the  property  of  the  see. 

All  the  known  documents  and  proceedings,  even  if  they  do 
not  prove  the  bishop's  title  to  be  visitor,  are  consistent  with  it 
The  earliest  document  of  the  De  Blois  foundation  commits  the 
care  of  the  hospital  to  the  Knights  of  St.  John ;  and  if  they 
had  thereby  the  power  of  visiting  the  hospital,  the  bishop  was 
to  have  the  power  to  visit  them ;  for  the  instrument  preserves 
his  ^^  canonical  jurisdiction,  so  that  the  appointment  and  ad- 
ministration of  the  prior  may  be  by  his  hands,"  and  the  bishop 
is  called  upon  to  take  notice  of  any  misappropriation  of  the 
revenues.  The  sentence  in  Clowne*s  Case  is,  that  he  shall  account 
to  the  ordinary.     The  statute  commanding  the  ordinary  to  visit 

(a)  Plow.  493. 
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hospitals  had   not  then   passed,  (a)      The  original  license  to      ,  ^^^^'  , 
Beaufort  was  to  grant  to  the  Hospital  of  St.  Cross,  in  aid  of  The 

their  sustentation.      And  Beaufort  himself,  in  his  charter  of     ^o^m^' 
1446,  says  he  has  granted  property  to  St.  Cross  for  certain  ». 

works  of  piety  to  be  performed  by  the  master  and  brethren.    In      ™p  Bbj^* 
the  license  by  Hen.  6.  to  Wayneflete,  it  is  recited  that  Beau-  thren  of  tm 
fort's  institution  was  not,  nor  could  be,  founded,  but  was  frus-      sr.  dtoss. 
trated  and  brought  to  nought,  and  Wayneflete  is  authorized  to       Ar^umemL 
establish  within  St.  Cross  another  hospital,  of  which  the  bishop 
and  his  successors  are  to  be  patrons  and  protectors.     In  1486 
Wayneflete  issued  an  ordinance,  decreeing  certain  alterations 
for  the  regulation  of  the  House  of  Noble  Poverty ;  and  in  the 
following  year  Bishop  Courtenay  made  further  alterations.    The 
conclusion  is  that  Beaufort's  foundation  utterly  failed  of  effect ; 
that  if  Wayneflete's  first  charter  is  to  be  considered  as  establish- 
ing a  new  foundation,  the  bishop  is  expressly  made  visitor ;  that 
if  the  foundation  rests  on  the  ordinance  of  Wayneflete  and 
Courtenay,  it  is  a  mere  graft  on  the  old  institution,  and  falls 
under  the  same  government :  Rex  v.  Bishop  of  Ely.  (J) 

The  constant  recognition  of  the  bishop's  authority  as  to  both 
foundations/ from  the  earliest  times  down  to  the  present,  in 
matters  even  of  domestic  detail,  is  a  proof  of  his  authority. 

It  is  said  that  the  appeal  to  the  Pope  shows  the  bishop  was 
not  visitor,  for  there  is  no  appeal  from  the  visitor.  This  might 
be  so  if  he  were  a  lay  visitor,  but  from  an  ecclesiastical  visitor 
there  is  an  appeal  in  the  due  course  of  the  ecclesiastical  law. 
The  bishop,  then,  being  visitor,  this  Court  has  no  jurisdiction. 
The  general  rule  is,  that  the  Court  will  exercise  jurisdiction 
over  what  Lord  Hardwicke  calls  charities  at  large,  but  not  over 
those  regulariy  established  by  charter  of  incorporation :  Attor- 
ney-General V.  Smart  {c)j  Attorney- General  v.  Middleton  (d). 
Attorney- General  v.  Price  {e),  Attorney- General  v.  The  Found- 
ling' Hospital  (/),  Attorney-General  v.  Dulwich  College  (g), 
Attorney- General  v.  Crook.  (Ji)  The  same  principle  has  pre- 
vailed at  Common  Law  in  cases  where  the  Courts  have  refused 
to  examine  the  justice  of  a  visitor's  proceedings  in  matters 
within  his  jurisdiction  :  Phillips  v.  Bury,  (t) 

The  principle  is  not  controverted  by  the  cases  of  Green  v. 
Rutherford  {k\  Attorney- General  v.  Broume^s  Hospital  (l),  At- 

(a)  2  Hen.  5.  c.  1.  s.  1.  (g)4  Beav.  455. 

(6)  1  Wm.  Bl.  76.  (*)  1  Keene,  121. 

(c)  1  Vez.  72.  (0   1  Ld.  Raym.  5. ;    Show.  35.; 

(d)  2  Ibid.  327.  Skin.  447. 

(e)  3  Atk.  108.  (A)  1  Vez.  462. 
(/)  2  Ves.  41.  (0   17  Sim.  15a 
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tbeen  of  thb 
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ArgumenL 


torney- General  v.  Wyggestoris  Hospital  (a\  all  of  which  pro- 
ceeded upon  the  ground  that  there  was  no  visitor  able  to  deal 
with  the  matters  in  question*  Several  cases  have  been  cited 
to  show  that  where  a  charitable  corporation  holds  property  in 
trust  for  objects  external  to  its  own  body,  this  Court  will 
enforce  the  trust ;  but  in  all  those  cases  the  charitable  objects 
were  more  clearly  defined  than  in  the  present  case,  where  there 
is  no  trust  for  any  object  external  to  the  corporation,  except  it 
is  to  give  dinners  to  poor  men, — a  trust  mudi  too  vague  for  the 
Court  to  carry  out.  Beaufort^s  foundation  is  not  external  to 
the  corporation.  The  only  duty  imposed  upon  the  hospital  is 
to  support  a  chaplain  and  two  brethren.  But  this  is  a  subject 
of  visitorial  cognizance,  and  falls  within  the  authority  of  At- 
tomei/'General  v.  Magdalen  College  (b),  WhisUm  v.  Dean  of 
Rochester,  (c) 

The  AHomey- General  in  reply : 

It  has  been  said  this  hospital  is  an  ecclesiastical  foundation. 
The  office  of  master  may  well  be  so,  but  the  brethren  are  not  ec- 
clesiastics. It  would  be  more  correct  to  call  it  mixed — in  part 
lay,  and  in  part  ecclesiastical.  There  must  have  been  some 
ecclesiastical  institution  at  the  time  of  the  foundation  by  De 
Blois,  and  to  which  he  appended  a  lay  institution.  If  it  had 
been  solely  ecclesiastical,  it  would  have  fallen  within  the 
statute,  and  have  been  swept  away. 

This  is  clearly  a  trust  for  the  benefit  of  the  poor,  and  not  of 
the  master  subject  to  the  burdens  imposed ;  and  if  the  hospital 
is  ecclesiastical,  and  the  bishop  visitor,  yet  his  office  is  confined 
to  the  regulation  of  the  rights  and  duties  of  members  inter  se; 
and  this  Court  alone  can  take  cognizance  of  a  breach  of  trust 
in  respect  to  objects  external  to  the  corporation. 

The  Hospital  of  Noble  Poverty  does  not  now  exist.  The 
revenues  were  to  be  managed  by  the  master  and  brethren  of 
St.  Cross,  for  the  maintenance  of  a  priest,  &c.  It  is  immaterial 
whether  a  priest  was  ever  appointed  or  not.  They  have  re- 
ceived the  revenues  which  were  impressed  with  a  trust,  and 
the  Court  will  administer  the  property  cy  pres. 


JudgmmL 


The  Master  of  the  Rolls.  The  object  of  this  informa- 
tion is  to  obtain  a  decree  for  the  regulation  and  future  manage- 
ment of  two  charities,  which  have  been  practically  united 
together  since  the  institution  of  the  latter  of  them,  under  the 
title  of  the  Hospital  of  St  Cross  at  Winchester,  and  for  the 
application  of  the  funds  belonging  respectively  to  each  of  the 


<a)   12Beay.  113. 


(2»)10Beav.  402. 


(c)  7  Hare,  532. 
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charities.     The  Hospital  of  St.  Cross  itself  was  founded   by      .  ^^^^'  . 
Henry  of  Blois  some  time  in  the  twelfth  century.     The  charity  The 

or  almshouses  of  Noble   Poverty  was  created  by   Cardinal     ^3^*^" 
Beaufort  some  time  in  the  year  1446.     In  the  year  1699  the  v. 

document  called  the  consuetudinarium  was  drawn  up  by  the      ™^  br^* 
master  and  brethren,  and  assented  to  by  the  Bishop  of  Win-  thbbn  of  thk 
Chester,   which   in  effect,  subject  to  the  support  of  thirteen      St.  Cross. 
brethren  and  forty  poor  men,  two  chaplains,  and  the  repairs  of     JudgmenL 
the  building,  gives  all  the  revenues  to  the  master.     This  has 
been  acted  upon  from  that  time  to  the  present,  and  the  object 
of  this  information  is  to  put  an  end  to  this  system,  and  to 
obtain  the  application  of  the  revenues  to  purposes  of  charity, 
and  to  regulate  this  application  by  schemes  properly  adapted 
for  this  purpose. 

The  defence  is,  first,  that  these  funds  were  not  wholly  de- 
voted to  charity;  secondly,  that  if  they  were,  the  practice 
which  has  subsisted  for  above  a  century  and  a  half  must  pre- 
vail ;  and  thirdly,  that  this  Court  has  no  jurisdiction  in  this 
matter,  inasmuch  as  the  Bishop  of  Winchester  is  the  special 
visitor,  and  that  he  alone  can  be  appealed  to,  and  that  he  alone 
is  able  to  control  or  redress  the  misconduct,  if  any  exist,  in  the 
charity  ;  and  as  a  branch,  also,  of  that  latter  proposition,  it  is 
contended  that  this  is  an  ecclesiastical  benefice. 

It  will  be  convenient  to  consider  each  of  these  charities 
separately  with  reference  to  these  questions.  The  Hospital  of 
St.  Cross  was  founded  by  Henry  de  Blois,  Bishop  of  Win- 
chester, some  time  in  the  twelfth  century.  Whether  there  was 
an  earlier  foundation,  or  at  what  exact  time  it  was  established, 
does  not  appear  to  me  to  be  material.  The  original  charter,  by 
which  the  hospital  was  to  be  regulated,  bears  date  in  1157. 
The  original  is  not  in  existence,  but  is  referred  to  in  the  regis- 
ter of  the  Bishop  of  Winchester  in  1200,  and  a  copy  of  it  is 
registered  some  time  between  the  years  1323  and  1333.  If 
there  had  been  nothing  more  in  the  case  than  this  document, 
there  could,  in  my  opinion,  have  been  no  doubt  or  question  on 
the  matter.  This  is  as  clear  and  distinct  a  trust  for  the  general 
support  of  charity  as  ever  was  created.  The  daily  experience 
of  this  Court  in  charity  matters,  rarely  meets  with  a  case  of  a 
clearer  and  more  distinct  trust,  or  one  which,  in  my  opinion,  is 
less  open  to  contest.  It  is  necessary,  no  doubt,  to  examine  the 
subsequent  proceedings ;  but  if  there  be  nothing  to  recal  or 
alter  this  charter,  this  is,  in  my  opinion,  as  plain  a  charitable 
trust  as  can  be  stated,  and  one  which  it  is  incumbent  on  this 
Court  to  carry  into  effect.  The  records  of  the  subsequent 
events  attending  this  charity  are  interesting,  as  displaying  the 
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,  ^^^*  ,      natural  tendency  to  decay  and  perversion  which  affects  all  in- 
TuE         stitutions  of  this  description^  but  more  strikingly  in  the  present 

^^eral"     ^^^®  ^*^  ^°  ™^*  ^^  *^^®  which  I  can  call  to  mind. 

V.  In  Aprils  1185«  a  dispute  having  apparently  arisen  between 

iLin>  Brr-  *   ^®  Bishop  of  Winchester  and  the  Brethren  of  the  Hospital  of 
THBEN  OP  THE  St.  Johu  of  Jerusalcm^  an  agreement  was  entered  into  by  which 

St.  Cross.     ^^^  patronage  of  the  hospital  was  transferred  to  the  bishop.    In 

Judgment  the  recital  of  what  the  object  of  the  charity  was^  the  latter  part 
of  it  is  in  these  words :  —  ^'  And  the  aforesaid  Richard,  Bishop 
of  Winchester,  for  the  honour  of  God,  tod  the  health  of  the 
lord  the  King's  soul  and  his  own,  hath  added  100  poor  to 
the  aforesaid  113  poor  persons,  so  that  200  of  them  should 
for  ever  be  fed,  according  to  the  institution  made  by  Heniy, 
formerly  Bishop  of  Winchester,  concerning  the  100  in  the 
aforesaid  House  of  St.  Cross.  But  the  thirteen,  according  to  the 
same  ordination,  shall  be  fed  and  clothed,  and  it  shall  not  be 
lawful  for  the  same  Bicbard,  Bishop  of  Winchester,  or  any  of  his 
successors,  to  convert  the  alms  appropriated  for  the  sustentation 
of  the  poor  in  such  house  to  any  other  use,  or  to  diminish  the 
number  of  such  213  poor;"  and  so  on,  and  clearly  expresang 
the  continuance  of  the  trust  which  had  been  already  stated. 
This  clearly  confirms  the  original  trust  deed.  In  1 189  a  charter 
was  granted  by  Kichard  I.,  granting  the  hospital  back  again  to 
the  brethren  of  St.  John  of  Jerusalem,  but  repeating  the  ori- 
ginal trusts,  and  especially  the  concluding  one  : — "  There  shall 
be  given  one  dish,  as  it  shall  seem  fit,  according  to  the  conve- 
nience of  the  day,  and  also  a  cup  of  the  same  measure,  who, 
having  left  dinner,  may  be  allowed  to  take  away  whatever  of 
food  or  drink  shall  be  left  over,  and  also  other  benefits  mercifully 
to  be  administered  to  those  needing  them,  according  to  the  faculty 
of  the  house,  ought  to  be  done."  In  the  year  1332,  1336,  and 
1337,  a  sequestration,  and  a  commission,  and  various  proceed- 
ings thereunder,  took. place  for  the  purpose  of  ascertaining 
whether  the  hospital  was  free  from  the  cure  of  souls,  which  it 
was  established  to  be,  and  which  I  shall  have  occasion  to  refer 
to  in  the  latter  part  of  my  judgment.  Considerable  irregu- 
larities appear  to  have  crept  into  the  administration  of  the  hos- 
pital at  this  period,  and  most  of  the  revenues  were  taken  by 
the  master,  and  applied  by  him  for  his  own  use,  and  little  given 
to  the  charitable  purposes  for  which  it  was  originally  founded. 
At  this  time  a  man  of  great  energy  and  zeal,  to  whom  this 
country  is  deeply  indebted  for  the  successful  exertions  and  sacri- 
fices he  made  to  promote  education,  William  of  Wykeham,  was 
Bishop  of  Winchester.  He,  therefore,  claimed  the  right  of 
vbitation,  and  called  upon  the  master  to  account  for  his  admi- 
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nistratlon  of  the  charity.     William  de  Stowell,  the  then  master^      .  ^^^^'  , 

apparently,  in  the  first  instance,  resisted  this  right,  but  after-         ths 

wards  renounced,  and    submitted,  and  in  his  renunciation  is     A^ornet- 

,  ,   ,  ,  General 

found  a  strong  confirmation  of  the  original  document.     This  v, 

is  the  first  document  I  have  met  with  which  contains  a  word   '^ff^^fl^* 

AND  ISBE- 

about  what  the  emoluments  of  the  master  are,  and   here  it  thren  of  the 
is  only  as  subordinate  to,  and  for  the  purpose  of  effecting  the      ^^^^^ 
m^n  object  of  the  charity.     However,  Sir  Roger  de  Clowne,      Judgment 
who,  I  presume,  was  the  immediate  successor,  resisted  the  au- 
thority of  the  bishop,  and  the  sentence  having  been  pronounced 
against  him,  he  appealed  to  the  Pope,  who  thereupon  issued  his 
bull,  and  appointed  a  commission  to  inquire  into  the  matter,  and 
decree  what  should  be  just.     The  proceedings  under  the  com' 
mission  are  preserved  and  produced.     The  evidence  under  it  was 
taken  much  in  the  same  manner,  and  as  minutely,  as  depositions 
in  a  modern  suit.     The  commissioners  appear  to  have  called  the 
partie3  before  them  to  be  examined  as  witnesses,  and  their  evi- 
dence is  preserved ;  after  which  they  made  a  decree,  which  is 
also  preserved,  by  which  they  decree  that  the  master  shall  take 
an  oath  to  make  an  inventory,  and  render  an  account  of  his  ad- 
ministration to  the  diocesan,  and  the  decree  specifies  the  trusts 
of  the  property,  and  repeats  the  original  trusts.     And,  finally, 
the  decree  condemns  Koger  de  Clowne  in  costs.     I  think  it  is 
unnecessary  to  go  into  any  details  of  the  evidence  given  before 
this  commission  on  the  subject  now  before  me,  but  it  cannot  fail 
^  of  striking  any  one  as  a  singular  circumstance,  that  the  very 
question  which  is  now  tried  before  me  was  tried  nearly  500 
years  ago,  under  a  commission  appointed  by  the  Pope,  on  a 
claim  advanced  by  the  master  to  take  the  revenues  of  the  charity 
to  his  own  use. 

There  are  no  documents  that  have  a  material  bearing  on  this 
subject  until  the  suit  in  the  time  of  Queen  Elizabeth,  when  the 
hospital  was  discharged  from  the  payment  of  first  fruits,  on  the 
ground  of  its  being  founded  and  used  for  the  relief  of  the  poor. 
This  is  strongly  confirmatory  of  the  original  charter. 

During  the  whole  of  this  time,  not  a  single  fact  favourable 
to  the  case  of  the  defendants  occurs,  but  every  fresh  proceeding 
seems  to  confirm,  if  confirmation  were  wanting,  the  trusts  of 
the  original  charter. 

The  statute  passed  in  the  eighteenth  year  of  Queen  Eli- 
zabeth is  also  a  document  of  very  considerable  importance  and 
interest,  as  evidence  of  the  objects  of  the  institution.  It  is 
therefore  impossible  to  conceive  that  a  stronger  or  more  sin- 
gular continuance  of  stringent  measures  for  the  purpose  of 
preserving  this  hospital  for  the  benefit  of  the  poor,  should 
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^^3'        have  been  devbed  than  those  which  were  put  in  force.     Not 
The         ^oly  ^8  there  here  an  original  trust,  which  is  phdn,  but  it  is 
-A^rroRNET-     repeated  over  and  over  again.    Notwithstanding  thb  repetitioD, 
t;.  about  200  years  after  its  foundation,  the  master  endeavours  to 

The  if^sTEB  appropriate  its  revenues  to  his  own  use.  This  is  defeated  by 
THREN  OF  THE  William  of  Wykeham,  after  some  litigation  and  an  appeal  to 
^'cro^  ^'  *^®  Pope,  and  the  trusts  are  re-established.  This  attempt  is 
Judgmau,  repeated  in  the  reign  of  Queen  Elizabeth,  when  an  Act  of 
Parliament  was  passed,  defeating  the  attempt  again,  and  pro- 
hibiting it  for  the  future.  It  might  have  been  expected  that 
the  master  of  the  hospital  for  the  time  being  would,  at  length, 
have  been  satisfied  with  these  attempts  and  failures ;  but  this 
is  not  so;  and  in  the  year  1696,  120 years  after  this  Act  of 
Elizabeth  had  passed,  one  of  the  most  extraordinary  documents 
that  was  ever  produced  and  relied  upon  in  a  court  of  justice 
is  produced,  and  this  is  the  document  called  the  consuetudi- 
narium.  This  document  begins  by  reciting,  that  search  had 
been  made  among  the  records  of  the  hospital,  and  that  no 
statutes,  or  trace  of  any  statutes,  could  be  found  directing  the 
government  and  regulation  thereof.  At  the  time  they  wrote 
this  recital,  they  had  in  their  possession  a  copy  of  the  sentence 
against  Sir  Boger  de  Clowne,  a  copy  of  the  bull  of  Pope 
Gregory  respecting  the  abuses  introduced  by  the  master  of  the 
hospital,  by  the  appropriation  of  its  revenues,  and  appointing 
a  commission  to  inquire  into  the  same.  They  had  also  a  copy 
of  the  proceedings  and  evidence  under  that  commission,  besides, 
which  tliey  had  various  documents,  to  which  I  shall  shortly 
refer,  respecting  the  establishment  of  the  Almshouse  of  Noble 
Poverty.  These  documents,  then  and  now  in  their  possessioo, 
contain  ample  evidence  of  the  original  rules  and  statutes,  show- 
ing the  object  and  destination  of  the  charity  to  have  been  the 
very  opposite  to  that  to  which  they  were  about  to  convert  it 
The  continuation  of  this  document  is  of  a  piece  with  the  open- 
ing. It  recites  that  it  had  been,  time  out  of  mind,  governed  by 
custom  taken  out  of,  and  in  pursuance  of,  the  grants  of  the 
founders,  the  interpretation  of  which  might  occasion  differences 
between  the  master  and  brethren,  and  in  order  to  prevent 
which,  the  master  and  brethren  had  agreed  on  what  the  custom 
was ;  and  thereupon  they  set  forth  a  detailed  account,  and  asked 
the  Bishop  of  Winchester  to  sanction  the  custom  so  ascertained. 
Thereupon  they  proceed  to  settle  the  custom,  or  rather  the  dis^ 
tribution  of  the  revenues  of  the  charity,  in  elaborate  detail, 
according  to  their  own  will  and  pleasure.  Of  the  previous 
existence  of  this  custom  or  mode  of  distribution  no  evidence  or 
trace  of  evidence  is  given,  except  that  the  steward,  who  had 
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thirty-six  years'  experience^  is  said  to  have  declared  that  it  was      ,  ^^^^'  , 
80,  while  this  distribution  and  allefi^ed  custom  was   in  direct         Tuk 
violation  of  an  Act  of  Parliament,  passed  120  years  before,  and       q^bbaI" 
in  direct  opposition  to  the  evidence  and  documents  then  in  their  v. 

own  custody,  to  which  (it  is  the  most  favourable  construction  ^^^  Bre-* 
to  put  on  their  conduct  to  say),  that  they  did  not  think  fit  to  thb«w  of  thb 
refer  or  to  ascertain  their  contents.  A  more  barefaced  and  Sr.  Cbobs. 
ehameless  document,  in  my  opinion,  than  this  consnetudinariumy  JwdgmauL 
could  not  well  have  been  framed,  nor  could  a  more  manifest 
and  probably  wilful  breach  of  trust  have  been  committed  by 
the  master  and  brethren.  The  bishop  who  ratified  this  docu- 
ment, did  so  with  great  propriety.  He  knew  and  could  know 
nothing  upon  the  subject.  He  trusted  to  the  word  of  the 
master  and  brethren ;  but  he  gave  his  ratification  qualified  so  as 
not  to  be  in  derogation  of  the  statutes  of  the  founder,  if  these 
should  afterwards  be  discovered.  Since  that  time  to  the  filing 
of  this  information,  the  hospital  has  been  continued  to  be 
carried  on  according  to  this  glaring  and  (as  I  think)  discredit- 
able breach  of  trust ;  not  certainly  without  a  warning,  which 
has  been  given  from  various  sources.  To  say  that  a  practice  so 
created  in  such  circumstances,  merely  because  it  has  continued 
for  a  century  and  a  half,  is  to  prevail  against  the  manifest 
trusts  imposed  by  the  original  foundation,  would  be  contrary  to 
the  doctrine  daily  enforced  by  this  Court,  and  would  be  to 
give  a  direct  premium  to  fraud  in  the  administration  of  charities. 
Presumption  arising  from  time  has  nothing  to  do  with  this  case. 

Undoubtedly,  where  the  legal  origin  of  a  charity  or  a  right  is 
left  in  obscurity,  the  Court  will  presume,  from  the  uniformity 
of  the  practice  or  use,  that  it  is  in  accordance  with  the  original 
foundation  or  right,  and  will  presume  whatever  may  be  neces- 
sary to  give  it  validity.  So  here,  if  the  recitals  contained  in 
the  consuetudinarium  had  been  true,  and  that  in  fact  there  was 
no  trace  by  which  it  could  be  discovered  whether  the  original 
foundation  was  for  charity  generally,  or  merely  to  support  a 
master  and  a  few  brethren,  the  presumption  would  have  been, 
that  the  practice  was  in  accordance  with  the  will  of  the  founder ; 
but  when  the  ceal  origin  is  shown  and  clearly  ascertained, 
nothing  can  be  presumed  to  the  contrary  of  that  which  is 
established  by  evidence. 

The  remaining  part  of  the  case  as  to  this  charity  relates  to 
the  jurisdiction  of  the  Court ;  and,  first,  I  must  state  my  in- 
ability to  concur  in  the  result  to  which  I  am  endeavoured  to 
be  led  by  two  learned  arguments  delivered  for  the  purpose  of 
showing  that  this  was  a  spiritual  benefice.  A  benefice  is  not 
made  spiritual  because  it  can  be  held  only  by  a  person  in  holy 
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,  ^^^^    ,      orders.     It  is  the  object  for  which  the  house  is  establifehed  that 
TuE         makes  it  a  spiritual  or  lay  foundation.     If  a  hospital  be  esta- 

Ar^^Il^^y"    blislied  for  the  relief  of  the  poor,  and  if  there  be  no  cure  of 
V,  souls  attached  to  it,  it  is  a  lay  foundation,  though  the  founder 

AKD  Br^*   ®^^"'^  ^^^^  annexed  as  a  qualification  for  the   ofiSce  that  no 
THREN  OF  THB  pcrsou  shall  be  master  or  warden  of  it  except  a  clerk  in  holy 

St.  Ceobb^   orders.'    That   this  Hospital  of  St.  Cross  was   and  is   a  lay 

Judgment     foundation,  I  consider  to  be  established  by  the  original  founda- 
tion, the  proceedings  in  the  time  of  William  of  Wykeham,  and 
by  those  in  the  reign  of  Queen  Elizabeth.     In  the  exempli- 
fication of  a  commission  and  proceedings  thereon  from  William 
of  Wykeham,  to  inquire  whether  the  custody  of  the  Hospital 
of  the  Holy  Cross  was  without  cure  of  souls,  and  could  be  held 
with  another  ecclesiastical  benefice,  the  finding  is,  **  Whereas 
we  find  the  party  of  Sir  William  the  Keeper  aforesaid  to  have 
law^fuUy  proved  his  intention  deduced  in  the  same  proposition 
or  libel  and  article  aforesaid  in  all  things  and  in  everything, 
and  that  the  said  custody  of  the  house  of  the  Holy  Cross  afore- 
said, to  be  free  and  exempt  from  all  cure  of  souls  aforesaid," 
and  so  it  holds  that  the  churches  of  the  Holy  Cross,  of  Fare- 
ham,  Twyford,  and  the  like,   can   be  legally   held   with  it. 
There  is  an  express  finding,  therefore,  sometime  between  the 
years  1336  and  1405,  that  this  was  then  without  cure  of  souk 
It  is  not  alleged  that  it  has  now,  or^  that  it  ever  had,  any  cure 
of  souls  attached  to  it. 

The  only  remaining  point,  then,  on  this  part  of  the  case  is, 
whether  the  jurisdiction  of  this  Court  is  taken  away  by  reason 
of  the  visitorsliip  of  the  Bishop  of  Winchester.  If  this  were 
the  law,  it  would  be  very  unfortunate ;  for  it  does  not  require  the 
history  of  this  case  to  teach  us  that  the  visitorship  vested  in  any 
one,  whether  a  corporation  sole  or  aggregate,  or  the  heir  of  the 
founder,  is  a  mere  formal  office,  the  duties  and  functions  of 
which  are  rarely,  if  ever,  spontaneously  performed.  But  the 
law  is  not  so.  Where  there  is  a  clear  and  distinct  trust,  the 
Court  administers  and  enforces  it  as  much  where  there  is  a 
visitor  as  where  there  is  none.  This  is  clear  both  on  principle 
and  authority.  The  visitor  has  a  common  law.  office,  and  com- 
mon law  duties  to  perform,  and  does  not  regard  the  performance 
of  the  trusts  which  belong  to  the  various  offices  which  he  may 
take  care  to  see  are  properly  kept  up  and  appointed.  Green  v. 
Rutherfordy  and  the  case  of  ITie  Berhhampstead  School,  and 
several  other  cases,  expressly  establish  the  authority  of  this 
Court  in  cases  of  trust,  and  the  duty  of  this  Court  to  see 
that  they  are  properly  performed ;  notwithstanding  that  there 
may  be  a  bpecial  or  a  general  visitor.  I  am  of  opinion,  there- 
fore, that  the  jurisdiction  of  this  Court  is  not  taken  away^  and 
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that  it  18  the  duty  of  this  Court  to  enforce  it,  bo  far  as  it  relates      ,  ^^^^' 
to  the  original  charity  or  Hospital  of  St.  Cross.  The 

I  have  refrained  from  saying  anything  hitherto  respecting  the     Attornet- 
Almshouse  of  Noble  Poverty,  to  found  which  this  hospital  was  r. 

endowed  with  a  large  portion  of  its  present  possessions  by  Car-  ^^^^r™ 
dinal  Beaufort,  in  the  reign  of  Henry  the  Sixth,  and  I  think  it  thren  of  the 
unnecessary  to  go  through  the  documents  in  detail ;  for  this,  (as  sr-^CRoa^*^ 
it  appears  to  me)  very  obvious  reason,  that  the  observations  Judgment 
which  I  have  made  with  regard  to  the  original  charity  apply  with 
still  greater  force  to  that  charity.  In  truth,  it  has  scarcely  been 
contended  by  the  defendants  that  this  charity,  if  it  ever  was 
established,  must  not  really  be  carried  into  effect  by  this  Court ; 
for  the  main  groimds  for  resisting  the  interference  of  this  Court 
to  regulate  the  original  charity,  and  which  I  may  call  the  Hos- 
pital of  St.  Cross  Proper,  are  not  applicable  to  this  superadded 
charity.  In  truth,  the  arguments  against  the  jurisdiction  of  this 
Court  with  respect  to  the  property  arising  from  the  grants  to 
endow  and  establish  this  charity  of  Noble  Poverty,  seem  to  me 
to  resolve  themselves  into  this,  that,  from  the  absence  of  all 
records,  it  must  be  presumed  that  the  almshouses  were  never 
established  in  reality,  and  that  therefore  the  lands  and  posses- 
sions given  for  that  purpose  must  be  considered  as  an  endow- 
ment of  the  original  hospital,  and  therefore  as  belonging  to  and 
incorporated  with  it.  I  do  not  concur  in  this  argument,  and, 
there  being  clear  evidence  of  this  property  having  been  devoted 
to  the  establishment  and  maintenance  of  a  particular  charity 
which  was  entrusted  to  the  care  of  the  Hospital  of  St.  Cross, 
of  which  certainly  few  traces  remain  except  the  large  posses- 
sions and  the  title  of  it,  although  the  mode  of  effecting  it  laid 
down  by  the  founder  is  lost,  it  is,  in  my  opinion,  incumbent  on 
this  Court  to  settle  a  scheme  for  the  future  application  of  it. 
But  even  if  I  concurred  with  the  argument,  and  considered 
these  Almshouses  of  Noble  Poverty  as  a  mere  supplemental  en- 
dowment of  the  original  charity,  I  should,  for  the  reasons  I  have 
already  stated,  be  of  opinion  that  the  defence,  resisting  the  inter- 
vention of  this  Court,  would  faiL 

In  reviewing  this  case,  I  find  it  impossible  not  again  to  notice 
the  singularity,  that  in  1372  —  200  years  after  the  charity  was 
established, — the  master  endeavoured  to  convert  it  to  lus  own  use, 
and  failed;  that  in  1576  —  200  years  later  —  the  master  again 
attempted  the  same  course,  and  was  defeated  by  the  statute  of 
the  18th  of  Elizabeth;  that  120  years  later,  in  1696,  the  master 
again  attempted  the  same  course  with  greater  success  than  had 
attended  the  previous  attempts,  and  succeeded  in  diverting  this 
charity  from  its  legitimate  purposes  for  150  years. 
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,  ^^^^'  ,  I  shall  now  endeavour  to  make  a  decree  which  shall,  as  plainly 

Thk         as  I  can,  but  not  more  plainly  than  has  been  already  done,  state 

Attorney-     ^y^^  charitable  nature  of  this  foundation ;  but  lookincr  at  the  per- 

V,  tinacious  attempts  so  often  repeated,  and  apparently  with  in- 

'^and^Brb- *   creasing  success,  I  cannot  but  foresee  the  probability  that,  some 

THRKN  op  THB  ccutury  or  two  hence,  my  decree  may  be  produced,  and  become 

arfcRos^'    the  subject  of  comment  also,  in  the  endeavour  to  defeat  the 

Judgment      attempt  by  the  superintendent  of  this  charity  to   pervert  its 

revenues  to  his  own  use. 

There  must,  therefore,  be  a  declaration  in  accordance  with 
the  prayer  of  the  information,  an  injunction  to  restrain  the 
future  grant  of  leases  on  fines,  a  reference  to  inquire  what  (if 
any)  steps  should  be  taken  in  reference  to  these  leases  now  in 
existence,  but  originally  granted  on  fines,  and  a  scheme  to  settle 
the  charities. 

With  respect  to  the  decree  against  the  Earl  of  Guildford 
personally,  the  Attorney- General  said  that  he  would  leave  that 
matter  in  the  hands  of  the  Court.  The  Court,  however,  cannot 
go  in  this  respect  beyond  the  prayer  of  the  information,  and  as 
the  information  does  not  ask  for  any  accounts  prior  to  the  filing 
of  the  information,  and  as  undoubtedly  the  master  had,  when 
*  appointed,  the  custom  of  above  100  years  to  rely  upon, — though, 
in  my  opinion,  that  custom  originated  in  fraud  or  wilful  blind- 
ness of  the  persons  who  made  it, — I  shall  not  charge  him  with 
the  rents  and  profits  received  prior  to  the  filing  of  the  inform- 
ation ;  but  from  the  date  of  the  information  he  must  account  for 
the  rents  received,  and  he  must  also  be  answerable  for  keeping 
the  building  in  a  proper  state  of  repair,  which  was,  according  to 
his  own  contention,  a  duty  which  fell  upon  him.  Neither  shall 
I  make  him  pay  the  costs  of  the  information.  Of  course,  taking 
the  view  I  do  I  cannot  give  him  or  the  other  defendants  any 
costs.  The  informant  will  have  his  costs  out  of  the  charity, 
but  no  costs  to  any  of  the  defendants.  Reserve  further  consi- 
deration, and  subsequent  costs. 

Solicitors,  Terrell  §•  Co.  ;  Young  §•  Vallings ;  Bolton^  Merri- 
man  Sf  Co, 


MEMORANDUlf. 

In  the  vacation  after  Hilary  Term,  1833,  Stephen  Temple, 
Esq.,  of  the  Inner  Temple,  Edwaed  James,  Esq.,  of  Lincoln's 
Inn,  Montague  Smith,  Esq.,  of  the  Middle  Temple,  and 
William  Robert  Grove,  Esq.,  of  Lincoln's  Inn,  were 
appointed  of  Her  Majesty's  Counsel  learned  in  the  Law. 
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PRINCIPAL    MATTERS. 


ABANDONED  SUIT. 
Allowance  to  Executors.    See  Cotts,  1. 

ABATEMENT. 
See  WUi,  10. 

ACCUMULATIONS. 
See  Wm^  30.  35. 

ACQUIESCENCE. 
See  Joint  Stock  Company,  2. 

ADEMPTION. 
See  Tfi/Z,  9. 

ADMINISTRATION. 

See  Costs,  2. 

After-acquired  Estate  of  Uncertificated  Bankrupt. 
See  Bankrupt,  1,  2,  3. 

ADMINISTRATION  SUIT. 

Costs  of  simple  Contract  Creditor,  where  insuffi- 
cient Assets.    See  TrusU  and  Trustees,  2. 

ADMINISTRATORS. 
See  Executors  and  Administrators, 

AFFIDAVITS. 

May  be  taken  off  the  File  and  resworn,  without 
fresh  Stamps,  where  a  Mistake  has  been  made 
in  the  Title.  Pearson  y.  Wilcox  (V.  C.  W.),  239. 

AGREEMENT. 

Between  Creditor  and  principal  Debtor.  See 
Principal  and  Surety,  2. 

ALTERATIONS  AND  INTERLINEATIONS. 

See  Will,  6. 


AMENDMENTS. 
See  Practice,  11. 

ANNUAL  VALUATION. 
See  Partnership, 

ANNUITY. 

1.  A.,  by  her  will,  directed  her  trustees  to  stand 
possessed  of  certain  trust  funds,  **i]^n  trust 
during  the  life  of  her  fiuher,  R.  P.,  to  lery  and 
raise  out  of  the  interest,  &c  of  the  said  trust 
moneys,  funds,  &c.,  an  annual  sum  of  lOOL,  and 
pay  the  same  to  the  said  R.  P.  and  his  assigns, 
and  subject  and  without  pr^udlce  to  the  pay- 
ment of  the  said  annuity,  to  pay  the  interest, 
&c.  of  all  and  singular  the  said  trust  moneys, 
&c  to  F.  C.  and  his  assies,  during  his  natural 
life,  and  from  and  immediately  after  his  decease, 
sulject  and  without  prejudice  as  aforesaid,  to 
stand  possessed  of  the  said  trust  moneys,  &c., 
and  the  interest,  &c.,"  in  trust  for  other  persons. 
The  income  of  the  trust  funds  was  insufficient 
to  pay  the  annuity.  In  a  suit  by  the  represent- 
atiyes  of  the  annuitant  for  payment  of  the 
arrears  of  the  annuity,  —  Held,  that  the  arrears 
were  a  charge  upon  the  corpus,  and  that  the 
tenant  for  life  must  keep  down  the  interest. 
Playfair  v.  Cooper  {lA,  R.),  137. 

2.  A.,  in  consideration  of  an  adyanoe  of  200/., 
granted  to  B.  an  annuity  of  2U  9«.  2d,,  being 
%l  per  cent,  upon  the  loan,  and  bL  9«.  2d,  for 
the  premium  on  an  insurance  of  A.*s  life.  To 
secure  the  annuity,  A.  and  three  sureties  gave 
a  bond  for  the  payment  of  the  same,  and  also  of 
any  additional  premiums  which  might  be  occa- 
sioned by  A.'s  going  abroad ;  and  m  the  bond 
provision  was  made  for  the  repurchase  of  the 
annuity  on  notice.  The  insurance  was  effected 
in  B.'s  name.  Upon  the  repurchase  of  the 
annuity  it  was  Held,  that  the  policy  belonged 
to  B.     GodiA  y.  Cranch  (Lords  JJ.},  341. 
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ANSWER. 


CHANCERY  AMENDMENT  ACT. 


ANSWER. 
Commencement  and  Heading  of.    See  Practice,  4. 

APPEAL 

Qoestions  not  raised  in  Court  below.    See  Bond, 

APPOIXTMENT. 
See  Settlement,  3.  5,  6. 

APPORTIONMENT. 

See  WiU,  11. 

Between  real  and  personal  Estate  where  Assets  in- 
sufficient to  pay  Debts  and  Legacies.  See 
Married  Woman, 

ASSETS. 

Inyestment  of.  See  Executors  and  Administra- 
tors,  3. 

ATTESTING  WITNESS. 
Wife  of  Legatee.    See  Will,  20. 

AUTHOR. 
See  Copyright. 

BANKRUPT. 

1.  A.,  who  was  resident  in  Somersetshire,  was 
made  a  bankrupt  in  1815,  but  he  did  not 
obtain  his  certificate.  In  1817  he  went  to 
reside  in  Suffolk,  and  afterwards  commenced 
business  there,  and  carried  it  on  until  h*s  death 
in  1852.  His  executor  proved  his  wilL  Under 
an  order  of  the  District  Court  of  Bankruptcy, 
made  on  the  petition  of  a  creditor  of  A.,  who 
became  such  subsequent  to  his  bankruptcy, 
the  official  assignee  was  ordered  to  pay  the 
funeral  and  testamentary  expenses,  and  the  sub- 
sequent creditors  of  A,  and  then  his  creditors 
under  his  bankruptcy,  and  to  pay  the  surplus  to 
his  executor.  A  claim  was  filed  by  his  ex- 
ecutor against  the  official  assignee  for  the  ad- 
ministration of  A.*s  estate. 

Held,  that,  notwithstanding  the  order  of  the 
Court  of  Bankruptcy,  the  estate  of  A  ought  to 
be  administered  by  the  Court  of  Chancery,  and 
the  usual  administration  decree  was  made. 
Tucker  v.  Hemaman  ( V.  C.  S.),  25. 

2.  Where  a  man,  whose  wife  had  a  Tested 
interest  in  remainder  in  an  ascertained  fund, 
became  a  bankrupt,  and  having  survived  his 
wife,  died  before  the  tenant  for  life,  without 
having  obtained  his  certificate,  the  assignees 
under  the  bankruptcy  are  entitled  to  the  fund. 
Drewe  v.  Long  (V.  C.  K.),  58. 

3.  In  1815,  A.  became  bankrupt,  but  did  not 
obtain  his  certificate.  In  1817,  he  went  to  re- 
side in  another  part  of  the  country,  and  carried 
on  business  there  nntil  his  death,  in  1852.  His 
executor  proved  his  will.  Under  an  order  of 
the  District  Court  of  Bankruptcy,  made  upon 
the  petition  of  a  creditor  subsequent  to  the  bank- 
ruptcy, the  official  assignee  was  ordered  to  pay 
the  funeral  and  testamentary  expenses,  and  the 
subsequent  creditors  of  A.,  then  the  creditors 
under  the  bankruptcy,  and  to  pay  the  surplus  to 
the  executor.  The  executor  filed  a  claim  against 
the  official  assignee  for  the  administration  of 
the  estate  by  the  Court  of  Chancery.  —  Held, 


that  the  estate  ought  to  be  administered  by  the 
"Court  of  Chancery,  and  not  by  the  Court  of 
Bankruptcy.  Tucker  y.  HemamoM  (Lords  JJ.), 
360. 

BOND. 

A.  was  indebted  to  C  in  a  sum  secured  by 
Als  bond,  and  at  the  death  of  C.  such  bond- 
debt  was  due.  C,  by  his  will,  appointed  A 
his  executor,  who  proved  the  will,  imd  acted  is 
the  trusts  thereof.  After  the  death  of  C,  A. 
debited  himself  in  his  books  with  the  amoont  of 
his  bond,  and  also  debited  himself  with  the 
interest  annually  due  thereon. 

Held,  that  C,  by  appointing  A.  his  execoior, 
had  not  thereby  altered  the  character  of  the 
debt,  but  that  the  same  remained  a  spedshy 
debt,  and  retained  its  priority.     Turner  v.  Cox 

(P.  CXI. 

A,  by  his  will,  directed  that  the  crops,  &c.o( 
certainplantations  in  the  West  Indies  should  be 
consigned  to  H.  and  Co.  in  Lrverpool,  until  the 
debt  due  ttom.  him  to  them  shocdd  be  paid  off 
and  discharged ;  and  a  question  was  r^sed  on 
appeal  wheUier  a  lien  had  not  been  therebj 
created  by  A  in  fsvour  of  HL  and  Co.  opon  Hbe 
proceeds  of  those  estates,  directed  by  the  will  i» 
be  sold,  for  any  debt  which,  at  the  time  of  tbe 
death  of  A,  might  be  owing  to  H.  and  Oo^  ia 
respect  of  the  consignments  sent  oat  by  then. 

Held,  that  as  there  was  not  the  least  tnoe  of 
the  question  having  been  raised  by  the  appel- 
lants in  the  Court  below,  the  Court  of  Appeal 
could  not  entertain  that  question.     lb. 

The  Stat  5  Geo.  2.  c  7.  s.  4.  makes  real  estate 
in  the  West  Indies  legal  assets  for  the  payment 
of  debts. 

Held,  (notwithstanding  the  decisioa  in  ChaA- 
ton  V.  Wright,  12  SiuL  274.),  that  the  legal  pri- 
ority of  debts  in  the  West  Indies  was  not 
intended  by  the  statute  to  be  interfered  with; 
and  that  the  same  priority  existed  as  to  qwciahj 
debts  against  real  estate,  as  they  always  had 
against  personal  estate. 

Hdd  also,  that  it  was  not  competent  to  s 
testator  to  disappoint,  by  a  devise  in  his  will,  tkr 
rule  of  law  in  that  respect.    /6. 

BONUSES  ON  SHARES. 
See  Husband  and  Wife, 

BREACH  OF  TRUST. 
See  TrusU  and  Trustee;  2.  6. 

Indemnity  against     See  Truxts  and  Trusties,  6. 
Securities  given  by  Trustee  to  Co-Trustee  to  re- 
store Fund.     See  Trustx  and  Trustees,  3. 

CANAL  COMPANY. 
See  Joint  Stock  Company,  2. 

CANAL  SHARES. 
See  Witt,  7. 

CESTUIS  QUE  TRUST. 
See  Trustsand  TrmxteeM,  5,  6. 

CHANCERY  AMENDMENT  ACT. 
See  Trustee  Acts,  1850  and  1852,  I. 
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CHARITY. 

I .  S.,  by  license  from  Hen.  6.,  founded  at  E.  an 
almshouse  or  hospital  for  two   chaplains   and 
thirteen  poor  men ;  the  chaplains  to  celebrate 
divine  serrice,  and,  together  with  the  poor  men, 
to  pray  for  the  quick  and  the  dead,  and  to  fulfil 
and  exercise  certain  suffrages  and  works  of 
piety,  charity,  and  devotion.    By  the  statutes 
and  ordinances  of  the  founder,  one  chaplain  was 
to  be  a  priest,  to  have  authority  over  the  hos- 
pital, and  to  be  called  the  master.    The  statutes 
also  ordained  that  after  the  death  of  the  founder 
and  his  wife,  the  lord  of  the  manor  of  £.  for 
the  time  being  for  ever  should  be  provisor  of 
the  hospital,  and  have  power  to  appoint  the 
master  and  poor  men.     Soon  after  the  hospital 
had  been  founded,  S.  was  attainted,  and  his 
estates  passed  into  the  hands  of  the  Crown. 
The  master  was  thenceforth  appointed  by  the 
King  until  the  year  1618,  when  James  I.,  for 
the  purpose  of  increasing  the  stipend  of  the  Re- 
gius Professor  of  Medicme,  by  his  letters  patent 
grunted  the  right  of  appointment  to  the  Uni- 
versity of  Oxford,  and  declared  that  the  professor, 
though  a  layman,  and  not  in  holy  orders,  should 
hold  the  mastership,  and  by  the  letters  patent 
declared  he  gave  his  assent  to  an  Act  of  Par- 
liament being  passed  in  the  next  session  for  the 
appointment  of  a  layman  to  the  mastership.  No 
such  Act  could  now  be  found ;  but  the  Regius 
Professor  for  the  time  being  had  ever  since 
held   the  mastership.     In   1818   the  Commis- 
sioners of  Woods  and  Forests  sold  the  manor 
of  E.  to  B.     No  mention  of  the  mastership  was 
made  either  in  the  particulars  or  conditions  of 
sale,  or  in  the  grant ;  but  the  manor  was  con- 
veyed "  with  the  rights,  members,  and  appurte- 
nances thereof,  and  all  advantages,  emoluments, 
possessions,  and  hereditaments  whatsoever,  with 
their  and  every  of  their  appurtenances,  in  as 
full  and  complete  a  manner  as  the  King  then 
held  them.'* 

Held,  that,  on  the  attainder  of  S..  the  manor 
was  forifeited  to  the  Crown,  and  that  the  rights 
of  appointment  and  visitation  became  vested  in 
the  Crown,  but  were  not  extinguished ;  that 
the  hospital  was  not  affected  by  the  statutes  for 
the  dissolution  of  monasteries,  or  by  the  statute 
vesting  charities  in  the  Crown. 

That  the  right  to  appoint  the  master  was  or 
was  analogous  to  an  advowson,  and  might  be 
severed  from  the  manor. 

That  whether  or  not  the  King  could  autho- 
rize the  University  to  appoint  a  layman,  the 
letters  patent  of  James  I.  did  de  facto  sever  it. 

That  the  right  of  appointment  not  being  an 
**advocatio  ecclesictf*  was  not  included  in  the 
statute  "  De  Prerogativa  Regis,** 

That  the  grant  of  the  manor  to  B.  was  suf- 
ficient to  pass  that  right ;  but  such  right,  at  the 
time  of  the  grant,  not  being  dejure  and  de  facto 
in  the  Crown,  did  not  pass.  The  Attorney-Ge- 
neral V.  The  Chaplain  and  Poor  Men  oj  Ewelme 
Hospital  (M.  R.),  563. 

2.  In  1157,  Henry  de  Blois,  Bishop  of  Win- 
chester, by  charter,  committed  to  the  adminis- 
tration of  the  master  and  brethren  of  St.  John 
and  their  successors,  ''the  hospital  which  I 
have  founded  anew,  without  the  walls  of  Win- 
chester ;*'  and  after  providing  for  113  poor  men, 


he  further  enjoined  them  ^  compassionately  to 
impart  other  assistance,  according  to  the  means 
of  the  house,  to  the  needy  of  every  description 
— all  these  things  I  have  appointed  to  be  ob- 
served for  ever  by  you,  but  preserving  in  all 
things  the  canonical  jurisdiction  of  the  Bishop 
of  Winchester,  that  the  appointment  and  admi- 
nistration of  the  prior  of  the  said  hospital  may 
be  by  the  hands  of  the  said  bishop.*' 

In  1443  Cardinal  Beaufort,  Bishop  of  Win- 
chester, by  an  indenture  made  in  that  year, 
after  reciting  that  he  had  founded  within  the 
precincts  of  the  Hospital  of  St.  Cross,  the  Alms- 
house of  Noble  Poverty,  under  the  government 
of  the  master  of  St.  Cross  and  his  successors, 
and  had  granted  to  them  very  many  possessions, 
rents,  and  temporalities  for  the  better  per- 
formance of  certain  works  of  piety,  granted,  in 
addition,  a  certain  parish  church,  to  provide 
against  any  diminution  of  the  said  possessions. 

After  the  death  of  the  cardinal,  his  successor 
in  the  see  of  Winchester,  William  of  Wayne- 
flete,  obtained  from  the  King  a  charter  in  1454, 
whereby,  after  reciting  that  the  King,  consi- 
dering the  cardinal  had  intended  to  found  an 
almshouse,  and  that  such  was  not,  nor  could, 
by  virtue  of  any  of  the  King's  letters  patent,  bi 
founded,  the  King  gave  license  to  Wayneflete 
to  found  within  Sl  Cross  another  hospital,  to  be 
called  the  **  Hospital  of  Noble  Poverty,"  and  to 
make  statutes,  and  he  and  his  successors  were 
to  be  patrons  and  protectors. 

No  statutes  appear  to  have  been  made ;  and, 
if  ever  really  founded,  this  hospital  had  long 
ceased  to  exist,  though  St.  Cross  still  held  the 
property. 

In  the  year  1696,  the  master  and  brethren  of 
St  Cross  prepared  an  instrument  in  writing, 
called  the  **  Consuetudincwium,**  by  which  they 
declared  the  customs  and  usages  of  their  hos- 
pital ;  and  which,  after  providing  for  certain 
poor  me^  gave  the  residue  to  the  master.  This 
instrument  was  conditionally  ratified  by  the 
Bishop  of  Winchester.  Under  this  Consuetu* 
dinarium,  the  Hospital  of  St  Cross  has  ever  since 
been  governed. 

The  master  has  always  been  in  holy  orders, 
and  appointed  by  the  bishop. 

Held,  that  the  charter  of  1157  created  a  clear 
trust  for  the  general  support  of  charity. 

That  the  customs  and  usages  declared  by  the 
Consuetudinarium  were  a  breach  of  trust. 

That  no  presumption  could  arise  from  long 
user  under  the  Consuetudinarium,  contrary  to 
the  trusts  of  the  original  foundation. 

That,  being  founded  for  the  relief  of  the  poor, 
and  the  mastership  having  no  cure  of  souls 
attached  to  it,  the  hospital  was  a  lay  founda- 
tion. 

That  where  there  is  a  clear  breach  of  trust, 
the  Court  of  Chancery  has  jurisdiction,  not- 
withstahding  there  is  a  special  or  general 
visitor. 

That  the  grants  to  St  Cross  by  Cardinal 
Beaufort  and  others  were  made  for  the  purpose 
of  establishing  the  House  of  Noble  Poverty  as 
a  distinct  charity,  and  that  the  property  is  not 
held  by  St.  Cross  as  a  supplemental  endowment 
of  the  original  hospitaL 

An  account  directed  against  the  master  of  the 
hospital  from  the  filing  of  the  information.  The 
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COMPENSATION. 


COSTS. 


AUomey' General  r.  The  Matter  and  Brethren 
of  the  Hospital  of  St  Crou  (M.  R.),  585. 

COMPENSATION. 

See  Joint  Stock  Company,  2. ;  Vendor  and  Pur' 
chaser,  I. 

Loss  of  Deed  through  negligence.  See  Debtor 
and  Creditor,  1. 

COMPROMISE. 
See  Paten/. 

CONDITIONS  OF  SALE. 
See  Vendor  and  Purchaser,  5. 

CONSTRUCTION. 

Of  particular  Words.— **  In  default  of  issue  Male.** 
See  Will,  5.  "Or,"  construed  "And."  lb.  13. 
"  Nearest  of  Kin  in  the  Male  Line."  lb.  19. 
"  Estate  and  Eflfects."  Jb.  22.  27.  "  Unmar- 
ried.** lb.  25.  Of  Words  of  Contingency. 
lb,  5.  29.  38.  Issue  taken  as  Purchasers.  Jb. 
37. 

CONTINGENCY. 

See  Willj  5.  29.  38. 

CONTRACT. 
See  Joint  Stock  Company,  1. 
Between  Author  and  Publisher.    See  Copyright 

CONTRIBUTORIES. 

See  Joint  Stock  Companies  Winding-up  Acts,  3,  A, 

5,  6. 

CONVERSION. 

See  Will,  24.  30. 

Agreement  to  allow  Railway  Company  to  take 
Lands  at  a  fixed  Price  per  A(^.  See  Jieal 
Estate,  I,  2. 

CONVEYANCE. 
Fees  to  Counsel  for  Settling.     See  Practice,  2. 

CONVEYANCING  COUNSEL. 
Settlement  of  Deed  by.     See  Patent. 

COPYRIGHT. 

Where  an  author  agrees  with  a  publisher  to 
•  arrange  materials  and  write  a  certain  portion 
of  original  matter  at  a  given  remuneration  per 
sheet  for  the  entire  work,  and  the  publisher  re- 
ceives the  manuscript  and  commences  the  print- 
ing of  it,  the  Court  will  not  interfere  by  injunc- 
tioo,  at  the  instance  of  the  author,  to  restrain 
the  publication  of  the  work,  on  the  allegation 
that  there  is  a  part  of  the  stipulated  remunera- 
tion unpaid. 

Where,  after  such  a  contract,  the  publisher 
consents  that  the  author  shall  be  at  liberty  to 
publish  his  "  original  matter  '*  in  a  separate 
form,  and  for  that  purpose  to  use  the  type  set 
up  for  the  publisher,  the  Court  will  not  restrain 
the  publisher  from  printing  and  selling  the 
"  original  matter  **  in  an  altered  form,  if  it  ap- 
pears that  the  first  contract  is  still  subsisting. 
Cox  V.  Cot  (V.  C.  W.),  94. 


CORPORATION. 
See  Receiver^  2. 

COST  BOOK. 
See  Joint  Stock  CmiqHnUes  Winding-up  Aett,  6. 

COSTS. 

Dismissal  of  BilL    See  FormA  Pauperis. 
Dismissal  of  Bill  where  Defendants  had  ptrt^ 

with  their  Interests.    See  Practice,  3. 
Fees  to  Counsel  for  settling   CooTeyance.   See 

Practice,  2. 
Objection  for  Want  of  Parties  taken  by  Answer. 

See  Parties. 
Personal  Liability  of  Oflicial  Manager  for.    See 

Joint  Stock  Companies  Winding-up  Acts,  1. 
Proceedings  under  Decree,   which    Decree  was 

subsequently  reversed.    See  Debtor  and  Credi- 
tor, 2. 
Trustee  reflising  to  hand  over  Fimds  antO  for- 

nished  with  a  Copy  of  Settlement.    See  ThistM 

and  Trustees,  5. 

1.  A  snit  was  instituted  by  husband  and  wife 
against  the  personal  representative  of  the  exe- 
cutor of  a  testator,  for  the  wife*s  share  of  a  ^ 
cific  legacy  bequeathed  to  four  perM>na.  IV 
personal  representatiye  of  the  executor  toA, 
and  thereby  the  suit  became  abated.  Tkii  nit 
was  abandoned,  and  another  against  other  psr- 
ties  was  instituted. 

The  costs  of  the  representative  of  the  ezeco- 
tor  of  this  abandoned  suit  were  allowed  in  the 
accounts  as  against  the  original  testator's  gene- 
ral personal  estate.     Trail  v.  BuU  (L.  C),  9. 

2.  Where  the  fund  is  insufficient,  a  legatee 
filing  a  bill  on  behalf  of  himself  and  all  the 
other  legatees  to  have  the  estate  administered, 
is  entitled  to  costs  as  between  solicitor  and 
client     Waldron  v.  Frances  (V.  C  W.),  52. 

3.  The  crown  made  a  daun  for  legacy  duty 
out  of  a  fund  in  Court,  which  wras  about  to  fe« 
distributed,  and  required  a  case  to  be  sent  fer 
the  opinion  of  a  court  of  law.  The  legacy  toy 
was  declared  not  to  be  payable. —  Hdd,  that 
having  failed  to  substantiate  its  claim,  tkt 
Crown  was  not  entitled  to  costs.  Hobson  ▼. 
iVi?a/e(M.R.^,  165. 

4.  Lands  m  settlement  being  required  bv  s 
railway  company,  in  whose  Act  the  Lands 
Clauses  Consolidation  Act,  1845,  was  incor- 
porated, the  company  offered  2200^  as  the  price 
of  such  lands.  The  tenant  for  life,  acting  ninkr 
advice,  refused  this  amount,  on  the  groand  d 
its  inadequacy,  and  the  matter  was  referred  to 
arbitration.  The  arbitrators  not  agreeiog.  the 
umpire  awarded  2107/.,  which  was  less  thantke 
company  had  offered.  Upon  a  petition  by  the 
tenant  for  life,  praying  for  payment  of  his  costs, 
incident  to  the  arbitration,  out  of  the  purchase- 
money,  the  Court  made  an  order  as  prayed. 
Re  Aubrey's  Estates  and  the  South  Wales  Rail- 
way  Act  kN.  C.  S.),  249. 

5.  Where  a  railway  company  deviated  from 
the  limits  allowed  by  their  Act,  and  injured 
plaintiff's  house  without  giving  him  notice, 
upon  which  he  applied  for  an  injunction  to 
restrain  them  from  carrying  on  their  works, 
both  parties  agreeing  to  abide  by  the  decisioa 
of  the  Roard  of  Tiade,  which  sanctioned  the 
deviation,  each  had  to  pay  his  own  costs  of 


COUNSEL. 


EVIDENCE. 


609 


the  motion.     Pearce  v.  Wycombe  RaUway  Com- 
pany  (V.  C.  K.),  332. 

COUNSEL. 
Fees  for  settling  Conyeyance.     Sec  Practice^  2. 

CROWN. 

Not  entitled  to  Costs,  where  Claim  not  sabstan- 
tiated.     See  CoaU,  3. 

CY  PRfeS. 

See  Wai,  33. 

DEBTOR  AND  CREDITOR. 

1.  Property  had  been  conveyed  to  defendant 
by  way  of  indemnity,  which,  being  no  longer 
required,  a  reconveyance  was  executed,  but 
the  title-deeds  were  not  forthcoming;  and 
on  a  bill  filed,  the  Master  found  that  they  were 
lost  while  in  defendant*s  custody.  —  Held^  that 
the  onus  was  on  the  defendant  to  disprove 
negligence,  ^and  that  the  plaintiff  was  entitled 
to  compensation,  and  to  a  reference  to  the 
Master  to  determine  the  amount  Principle  on 
which  such  compensation  is  to  be  assessed. 
Brown  v.  Sewea  (V.  C  W.),  61. 

2.  Accounts  may  be  settled  either  by  a  strict 
settlement,  or  by  compromise.  APKellar  v. 
Wallace  (P.  C),  309. 

Where  a  strict  balance  is  sought  to  be 
brought  out,  it  may  be  necessary  that  vouchers 
should  be  produoed,  and  whatever  information 
is  possessed  by  the  one  party  to  the  account 
should  be  communicated  to  the  other.  Even 
in  an  account  so  settled,  if  ultimately  errors 
should  appear,  such  an  account  may  be  opened 
by  a  Court  of  Equity.     lb. 

Where  (without  production  of  vouchers)  a 
gross  sum  is  agreed  upon  to  be  the  balance,  an 
account  so  settled  will  not  be  opened.     Jb. 

In  either  case  such  settlements  will  be  vitiated 
by  fraud.    lb. 

Where  accounts  of  great  complication  and 
difficulty  had  been  arranged  and  settled,  subject 
to  a  reserved  item  of  large  amount,  which  re- 
served item,  if  opened,  would  affect  and  disar- 
range the  items  of  the  general  account  so  set* 
tied  and  closed,  and  which  reserved  item  was 
subsequently  settled  by  the  delivery  of  a  bill  of 
exchange  by  the  debtor  to  the  creditor,  for  a 
less  sum  than  the  amount  of  the  item  so  re- 
served. 

Held  (reversing  the  decision  of  the  Court 
below),  that  such  general  account  and  the  re- 
served item  were  duly  settled  and  closed ;  and 
a  bill  seeking  to  open  such  accounts  was  dis- 
missed,   lb. 

After  a  decree  for  reference  to  take  an  ac- 
count, the  creditor  did  not  appeal  from  such 
decree,  but  proceeded  in  the  Master's  office  to 
verify  and  vouch  his  accounts,  but  had  not  com- 
pleted them  at  the  time  of  the  Master's  separate 
report,  the  decree,  on  appeal,  being  subse- 
quently reversed.  —  Heldj  that  he  ought  to  pay 
the  costs  of  such  proceedings  in  the  Master's 
office.    lb. 

3.  At  the  death  of  a  testator,  a  debt,  the 
remedy  for  which  was  barred  by  the  Statute  of 
Limitations,  was  due  from  him  to  his  executor. 


—  H^d,  that  the  executor  was  entitled  to  retain 
in  respect  of  such  debt  Stahlschmult  v.  Lett 
(V.C.S.),407. 

DECLARATION  OF  RIGHT. 
See  Jurisdiction^  2. 

DEED  OF  PARTNERSHIP. 
See  Partnerdiip, 

DEVISE. 
See  WOL 

DISMISSAL  OF  BILL. 

Costs  of,  where  Defendants  had  parted  with  their 
Interests.     See  Practice^  3. 

See  Forma  Pauperis. 

DONATIO  MORTIS  CAUSA. 
See  Will,  15. 

EAR  MARKING. 
See  Trusts  and  Trustees,  7. 

ECCLESIASTICAL  BENEFICE  \ 
See  Charity,  2. 

ELECTION. 
See  Wm,  21. 

EQUITABLE  MORTGAGE 
See  Mortgagor  and  Mortgagee,  2. 

EVIDENCE. 

Appointment  of  Special  Examiner.     See  Prac- 
tice, 5. 

1.  By  articles  made  on  her  marriage,  a 
power  of  appointment  was  reserved  to  A.  A. 
survived  her  husband  and  married  again.  Du- 
ring her  second  marriage,  A.  and  her  husband 
executed  a  deed  of  compromise,  which  recited 
the  execution  of  the  power  pf  appointment  by 
A.  in  the  lifetime  of  her  first  husband,  and  her 
subsequent  destruction  of  the  deed  immediately 
after  his  death.  The  original  draft  of  the  ap- 
pointment was  found  in  the  solicitor's  office, 
and  his  bill  of  costs,  which,  however,  contained 
no  charge  for  attending  the  execution  of  the 
deed. 

.  Held,  that  though  the  deed  of  compromise 
would  not  affect  her  rights,  yet,  that  after  the 
lapse  of  forty  years,  the  recital  was  sufficient 
evidence  of  the  execution  of  the  power  as 
against  those  claiming  under  A.'s  will.  Dyne 
T.  Ciwto6cu/i>  (M.  R.),  116. 

2.  In  1798  a  marriage  was  solemnised  by 
license  between  A.  and  B.,  the  lady  (B.)  being 
a  minor.  In  1801,  in  pursuance  of  an  agree- 
ment between  them,  B.  instituted  a  suit  in  tho 
Ecclesiastical  Court,  for  nullity  of  marriage, 
on  the  ground  of  the  non-consent  of  her  father, 
according  to  the  provisions  of  the  26  Geo.  2. 
c  33. ;  and  in  that  suit  a  decree  of  nullity  was 
pronounced  in  June,  1802.  In  May,  1802,  B. 
gave  birth  to  a  daughter.  —  Hdd,  that  evidence 
to  show  that  the  decree  in  the  Ecclesiastical 
Court  was  obtained  by  fraud  and  collusion  was 
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admissible;  and  upon  this  being  proyed,  the 
leffitimacj  of  the  daughter  was  established. 
Harrison  v.  Corporation  of  Southampton  (Lords 
JJ.),  299. 

EXECUTION  FOR  COSTS. 

See  Injunctiony  I. 

EXECUTION  OF  POWER. 
See  Settlement,  7. 

EXECUTORS  AND  ADMINISTRATORS. 

Appointment  of  Obligor  of  Bond  Executor  of 

Obligee.    See  Bond, 
Costs  of  abandoned  Suit.     See  Costs,  1. 
Right  of  Creditor  to  retain  Debt,  where  appointed 

Executor  of  Debtor.  See  Debtor  and  Creditor,  3. 
Wilful  Default.     See  Practice,  1. 

1.  Where  a  testator  was  bound  under  seal  to 
pay  instalments  on  shares  in  a  banking  com- 
pany, the  executors  (the  assets  being  insuffi- 
cient) were  allowed  payment  of  simple  contract 
debts,  made  preyiously  to  notice  of  a  call  in 
respect  of  those  shares.  Henderson  ▼.  Gilchi-ist 
(V.C.K.),  215. 

2.  A  testator  devised  one  estate  to  the  plain- 
tiff, charged  with  payment  of  debts,  and  another 
estate  to  the  defendant,  not  so  charged.  The 
debts  exhausted  the  proceeds  of  the  sale  of  the 
estate  devised  to  the  plaintiff ;  and  he  was  pro- 
ceeding, under  the  stat  3  &  4  Will  4.  c.  1U4., 
to  sell  the  estate  devised  to  the  defendant,  and 
pay  a  debt  due  to  himself,  part  of  which  was 
barred  by  the  Statute  of  Limitations.  But  the 
Court  held,  that  the  statute  of  Will.  4.  did  not 
give  an  executor  power  to  pay,  out  of  the  assets 
obtained  by  virtue  of  that  statute^  a  debt,  whether 
due  to  himself  or  a  stranger,  which  was  so 
barred.     Dring  v.  Greeiham  (V.  C.  K.),  442. 

3.  Where  a  will  contains  no  direction  for  in- 
vestment of  the  proceeds  of  the  testator's  estate, 
and  before  the  expiration  of  the  year  from  the 
testator's  death,  a  residuary  legatee  has  refused 
to  accept  a  sum  then  in  the  testator's  hands  as 
a  part  of  his  share  of  the  residuary  estate,  the 
executors  will  not  be  held  liable  for  a  loss  aris- 
ing from  the  failure  of  the  testator's  banker, 
where  they  had  allowed  the  funds  to  remain. 
Johnston  V.  Newton  (V.  C.  W.),  511. 

EXHAUSTION  OF  POWER. 

See  Settlement,  6,  7,  8. 

FINES  AND  RECOVERIES  ACT. 

See  Married  Woman ;    Will,  32. 

FORECLOSURE  OR  SALE. 
See  Practice,  6. 

FOREIGN  DOMICILE. 
See  Security  for  Costs,  I,  2. 

FORMA  PAUPERIS. 

In  1848  a  plaintiff  obtained  an  order  to  sue  in 
forma  pauperis^  and  several  steps  were  taken 
in  the  suit  In  1 853  the  defendant  sought  to  dis- 
charge the  order  for  irregularity. — Held,  that 
the  defendants  had  waived  tlieir  right  to  object 


to  the  order.  Parkmrnm  r.  Hambmiyihoir^  JJ.X 
368. 

A  pauper  plaintiff,  after  proceedings  had 
been  taken  in  the  suit,  was  held  not  be  entitled 
exparte  to  dismiss  the  bill  without  costs.    /A. 

FRAUD. 
See  Debtor  and  CrtdUor^  2. 


I 


Expulsion  of  one  Partner  by 
another  Partner.    See  Purtmerskip. 

FURTHER  DIRECTIONS. 
See  Practice^  I. 

GIFT  ON  CONDITION. 
See  Wai^  28. 

GRANT  FROM  CROWN. 
Right  to  alter.    See  Charity,  1. 

GUARANTEE. 
See  Joint  Slock  Companies  Wimdrng^wp  Acts,  5. 

HOUSE  OF  COMMONS. 

Agreement  in  Fraud  ot    See  Joint  Stock  Cm- 
pany,  3. 

HUSBAND  AND  WIFE. 

See  Voluntary  Setdeuumt 

Covenant  by  Husband  to  pay  Debt  secured  by 
Mortgage  of  Wife's  separate  Estate.  See  Mort- 
gagor and  Mortgagee,  1. 

The  husband  allowed  his  wife,  who  had  a 
separate  estate,  to  keep  a  separate  basking  ac- 
count, and  to  draw  cheques  in  h^  own  name. 
He  was  in  the  habit  of  borrowing  money  of 
her,  and,  at  the  end  of  the  year,  of  giving  kr 
a  promissory  note  for  the  whole  balance  due  to 
her.  The  husband  died.  — >/re/d^  that  the  pro- 
.  missory  note  might  be  construed  as  a  valid  de- 
claration  of  trust.  Murray  y.  Glasae  (V.  C.  W.), 
541. 

A  testator  being  possessed  of  Mexican  Miat 
shares,  on  which  bonuses  were  paid  oat  of 
profits  as  well  as  dividends,  by  his  will  gave  all 
his  property  to  trustees,  upon  trust  to  sell  and 
convert  into  money,  but  with  power  to  postpone 
such  sale  and  conversion  as  long  as  they  sbooU 
think  reasonable  ;  and  in  the  meantime  to  osf 
the  annual  produce  to  the  tenant  for  life— iA 
that  the  tenant  for  life  was  entitled,  to  die 
bonuses  as  well  as  the  dividends  until  oonfer* 
sion,  but  was  not  entitled  to  hare  the  cooTersioo 
of  the  shares  delayed  contrary  to  the  wishes  f^ 
the  trustees.    76. 

ILLEGAL  PROVISION. 
See  Settlement,  3. 

ILLEGITIMATE  CHILDREN. 
See  Wm,  36. 

INFANTa 
Special  Guardians  o£    See  PraeUetf  12. 


INJUNCTION. 
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INJUNCTION. 

See  CopjfrighU 

1.  The  Court  declined  to  grant  exparte  an  in- 
junction to  restrain  defendants,  who  had  been 
successful  in  an  action  at  law  against  them, 
from  levying  execution  for  the  costs,  except 
upon  the  terms  of  the  plaintiff's  bringing  the 
amount  of  the  costs  into  Court  Fiaher  v.  Baid' 
win  (Lords  JJ.)>  367. 

2.  When  a  patent  has  expired,  the  public  may 
acquire  a  right  to  use  the  patentee's  name  so 
far  as  to  describe  the  article,  which  all  persons 
may  then  manufacture,  but  cannot  acquire  a 
right  to  imitate  labels  or  trade  marks  which 
have  become  well  known  as  indicating  that  the 
article  has  been  manufactured  by  the  patentee, 
or  those  who  have  succeeded  him  in  business. 
EdeUten  v.  Vick  (V.  C.  W.),  413. 

Although  an  injunction  will  not  be  granted 
to  protect  a  label  or  trade  mark,  containing  a 
description  of  the  article,  calculated  to  deceive 
or  injure  the  public,  yet  it  will  be  granted  to 
restrain  the  fhiudulent  imitation  of  labels  or 
trade  marks,  which  were  originally  used  by  the 
patentee,  and  have  since  been  used  bona  fide  for 
a  considerable  time  by  those  who  succeeded  to 
his  business,  although  those  labels  or  trade 
marks  describe  the  articles  in  a  way  which  has 
ceased  to  be  strictly  accurate.  For  instance, 
when  labels  continued  to  describe  the  articles 
as  *'  T.  &  Co.'s  patent  pins,"  when  the  patent 
had  expired  ;  and  as  being  **  exclusively  manu- 
factured by  T.  &  Co."  when  T.  &  Co.  had  ceased 
to  carry  on  business.  Jb. 

INQUIRIES  AT  CHAMBERS. 
See  Practice^  18. 

INSOLVENT. 

Eff'ect  of  Discharge   under    Insolvent  Debtors* 
Relief  Act     See  Sequestration. 

INTENTION  OF  P ARTIER 
See  Settlement,  4. 


INTERLINEATIONS        AND 

TIONS. 

See  Will,  6. 


ALTERA- 


INVESTMENT. 

Petition  for,  ought  to  be  heard  before  Judge  who 
made  previous  Order  in  same  Matter.  See 
Practice^  17. 

Undertaking  to  pay  Brokerage,     See  Practice,  9. 

INVESTMENT  OF  ASSETS. 
See  Executors  and  Administrators,  3. 

JOINT  STOCK  COMPANY. 

1.  A  railway  company,  under  the  provisions 
of  their  own  Act,  and  of  the  Lands  Clauses 
Consolidation  Act,  1845,  served  A.  with  a  no- 
tice to  treat  for  the  purchase  of  a  portion  of  his 
land.     A ,  in  the  particulars  of  his  claim,  stated 


that  he  was  seised  in  fee  simple  of  the  lands  re- 
quired by  the  company,  **  subject  to  an  unex- 
pired term  therein,  and  which  said  unexpired 
term,  and  the  rent  payable  in  respect  thereof, 
are  set  forth  in  a  schedule  hereunto  annexed  ;*' 
and  he  claimed  1500/.  for  the  purchase  of  his 
interest  in  the  land  in  question.     In  the  sche- 
dule the  land  required  by  the  company  was 
alone  specified,  and  the  rent  was  stated  to  be 
S2L  13*.     A.  afterwards  served  the  company 
with  a  notice  to  summon  a  jury,  to  assess  the 
value  of  the   land  and  the  compensation  to 
be  paid  to  him,  and  the  company  having  omitted 
to  summon  a  jury  within  twenty-one  days,  he 
brought  an  action  af^inst  them  under  the  68tli 
section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  for  the  amount  of  his  claim.     The  solici- 
tor of  the  company,  who  were  at  this  time  in 
possession  of  the  portion  of  A*s  land  required 
by  them,  thereupon  wrote  to   A.'s  solicitor, 
saying,  **  In  this  case  the  company  will  pay  the 
1 500/.  claimed  for  the  purchase  of  A.'8  interest" 
An  abstract  of  A.'s  title  was  then  sent  to  the 
company's  solicitor,  who  was  afterwards  in- 
formed by  A.'s  solicitor  that  the  rent  of  32/.  13^. 
was  payable  in  respect  of  the  other  land  be- 
longing to  A.,  as  well  as  of  that  which  was  re- 
quired by  the  company,  and  that   it  must  be 
apportioned,  and  that  the  company  would  bo 
entitled  to  about  3/.  Os.  Sd,  as  Uie  apportioned 
rent     The  company  claimed  the  whole  rent, 
32/.  135.     A.  afterwards  filed  a  declaration  in 
the  action  against  the  company,  to  which  de- 
claration the  company  demurred,  on  the  ground 
that  he  had  not,  in  the  notice  to  summon  a  jury, 
specified  the  particulars  required  by  the  Lands 
Clauses  Consolidation  Act,  1845,  and  no  further 
proceedings  were  taken  in  the  action.    Upon  a 
bill  filed  by  A.  against  the  company  to  com- 
pel specific  performance : 

Held,  1st.  That  upon  the  notice  to  treat,  to- 
gether with  all  that  followed  thereon,  there  was 
a  binding  contract  upon  the  company  to  pur- 
chase the  land  required  by  them  for  1500/. 
2ndly.  That  although  the  description  given 
in  A.'s  particulars  of  claim,  and  the  schedule 
thereto,  of  his  interest  in  the  land  in  question,  was 
far  from  accurate,  there  was  no  misdescription. 
3rdly.  That  as  A.*s  remedy  at  law  had,  under 
the  circumstances  stated,  failed,  he  was  entitled 
to  relief  in  this  Court  Inge  v.  The  Birming- 
ham, Wolverhampton,  and  Stour  Valley  Railway 
Company  (V.  C.  S),  68. 

2.  A  granted  a  lease  of  land  to  B.  in  1779. 
In  1794  an  Act  was  obtained  for  a  canal,  part 
of  which  was  to  pass  over  the  land  demised, 
and  to  be  made  by  C.  On  the  neglect  or  re- 
fusal of  C,  or  of  the  other  authorized  persons, 
to  complete  the  respective  portions  of  the  canal 
within  two  years,  the  defaulter  was  to  pay 
500/.  per  annum  until  completion.  C.'s  portion 
of  the  canal  was  not  completed  within  the  time 
specified,  but  was  subsequently  made  under  an 
arrangement  between  C.  and  B.,  the  lessee.  No 
compensation  was  made  to  A .  in  respect  of  his 
reversion,  but  all  the  acts  of  C.  were  done  with 
the  consent  of  the  proprietors  of  the  lands,  of 
whom  A.  was  one.  In  1783  A.  mortgaged  his 
rerersion.  which  was  sold  in  1 794  to  D.  under  a 
decree  of  the  Court  The  particuhirs  of  sale 
contained  a  statement  that  the  canal  was  to  pass 
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through  the  land.  In  1844  the  lease  to  B.  ex- 
pired, and  the  devisees  of  D.  brought  an  action 
of  ejectment  against  C^  to  recorer  the  land 
covered  bj  the  canal,  and  obtained  a  verdict 

In  a  suit  by  C  against  the  devisees  of  D.  for 
an  injunction  to  restrain  further  proceedings 
in  the  action,  and  for  a  conveyance  to  C, — Udd, 
1st  That  the  time  for  making  the  canal  was 
unlimited ;  subject,  however,  to  the  payment  of 
500/.  per  annum  after  the  expiration  of  the 
specified  time  until  completion.  2ndly.  That 
A.  had  acquiesced,  and  was  not  entitled  to  the 
land.  Srdly.  That  the  devisees  of  D.  were  not 
bound  by  the  acts  of  A.,  but  that  D.,  having 
purchased  with  the  knowledge  that  the  canal 
was  to  remain  for  the  benefit  of  the  public,  his 
devisees  could  not  interfere  with  this  easement 
But,  4thly,  that  they  were  entitled  to  com- 
pensation for  the ,  r^  and  not  the  fictitious 
value  of  the  land  at  the  time  the  reversion  fell 
in,  with  interest  at  four  per  cent  from  that  time, 
and  on  payment  the  devisees  were  to  execute 
proper  conveyances  to  C.  Duke  of  Beaufort  v. 
Patrick  (M.  R.X  41. 

3.  The  committee  of  a  projected  railway 
company  agreed  to  subscribe  for  a  certain  num- 
ber of  sluures,  in  order  to  comply  with  the 
standing  orders  of  the  House  of  Commons,  sti- 
pulating, at  the  same  time,  that  in  the  event  of 
the  project  fiedling,  they  were  to  receive  the 
amount  so  subscribed  in  full,  without  any  de- 
duction. 

Heidf  that  such  ^cement  was  a  fhiud  on 
the  House  of  Commons,  and  therefore  the  sti- 
pulation for  the  repayment  in  full  of  the  sum 
subscribed  was  void.  Clements  v.  Bowes 
(V.  C.  K.),  563. 

Held^  that  on  a  bill  filed  by  a  share- 
holder on  behalf  of  himself  and  all  other  share- 
holders, and  some  of  such  shareholders  had  in- 
terests identical  with  those  of  the  defendants, 
such  mi^oinder  could  not  be  objected  to  at  the 
hearing  of  the  cause,  since  the  49th  section  of 
the  Stat  15  &  16  Vict  c  86.     lb. 


JOINT  STOCK  COMPANIES  WINDING- 
UP  ACT& 

1.  An  official  manager,  under  the  Winding-up 
Acts,  carried  on  a  suit  which  was  dismissed 
with  costs,  to  be  paid  by  him  personally ;  but 
he  was  ordered  by  the  Master  to  be  indemnified 
out  of  the  assets  of  the  company.  One  of  the 
defendants  entitled  to  cosU  admitted  by  his  an- 
swer that  he  had  funds  of  the  company  in  his 
hands,  and  submitted  to  deal  with  them  as  the 
Court  should  direct  The  Court  refused  to  stay 
proceedings  to  enforce  payment  of  the  costs, 
until  he  paid  over  to  the  company  the  money  in 
his  hands.  The  Official  Manager  of  the  Grand 
Trunk  Railway  Company  v.  Brodie  (V.  C.  W.), 
64. 

2.  An  outlaw  cannot  join  in  a  writ  of  ^.  fa. 
to  enforce  costs  jointly  due  to  himself  and 
another  before  outlawry.  But  the  Court  has  a 
discretion,  and  will  not  set  aside  the  writ  where 
the  right  to  costs  has  been  assigned  by  the  out- 
law to  his  solicitor  before  outlawry.     lb, 

3.  A  subscriber  for  shares  in  a  projected 
company,    who    has    signed    the  subscribers' 


agreement  and  ptrliainentary  contract,  is  liable 
as  a  contributory,  although  he  has  never  actually 
obtained  the  shares  in  respect  of  which  he  exe- 
cuted the  deeds.  In  re  Staffordshire  and  Shojt- 
shire  Bailway  Company^  ISxparte  Bawen  aad 
Martin  (V.  C.  K.),  179. 

4.  Where  a  director  was,  under  the  com- 
pany's deed,  entitled  to  a  remaneration  for  his 
attendance, — Held,  that  non-claim  for  s  obbi- 
ber  of  years  amounted  to  a  waiver  of  hit  rigliti 
and  of  his  lien  on  the  fnnds  of  the  conpaaj. 
Be  The  Arigna  Iron  Minimg  Cbii^Msiiy(V.C.K.), 
269. 

5.  Where  some  only  of  a  body  of  direeton 
have  given  a  guaranty,  they  are  primarily  liable, 
unless  the  other  directors  adopt  it  Re  Docer, 
Deal,  and  Cinque  Ports  Railway  Ccmipamy,  Ex- 
parte  Lord  Londesborough  (V.  C.  K.),  271. 

6.  A  company  was  formed  for  the  purpose  of 
working,  on  the  cost-book  principle,  a  mine  (of 
which  they  had  a  lease)  in  Wales,  and  by  one 
of  the  rules  a  shareholder  might  determine  his 
liability,  on  giving  notice  to  the  purser  of  his 
desire  to  retire,  and  depositing  with  the  purser 
a  transfer  of  his  shares,  and  signing  a  relinquish- 
ment of  claims  on  the  company  in  respect  of 
the  shares.    A.  B.,  having  shares  in  the  coo- 
pany,  signed  a  document,  furnished  to  him  it 
the  company's  office,  relinquishing  his  claims 
in  respect  of  his  shares.    The  company's  s&in 
being  afterwards  ordered  to  be  wound  up,  it 
was  held  that  A.  B.  was  not  a  contributory. 
JSxparte  jPaut,  In  re  the  Pennant  and  Craiywen 
Consolidated  Lead  Mining   Co,   (Lords  JJ.), 
344. 

JOINT  TENANTS. 
See  Win,  31,  32. 

JUDGMENT  CREDITOR. 

Right  to  file  Bill  and  have  a  Receiver  appointed 
See  Practice,  13. 

JURISDICTION. 

See  Charity,  2. 

Of  Court  to  direct  Sale  of  Corpus  for  Payment  cf 
Costs.     See  Vendor  and  Purchaser,  9. 

1.  One  Vice-chancellor  cannot  stay  proceed- 
ings in  the  Court  of  another  Vice-chancellor 
after  decree.     Scott  v.  Stone  (V.  C.  K.),  189. 

2.  The  Act  15  &  16  Vict  c.  86.  s.  50.,  doef 
not  authorize  a  party  to  pray  a  declaration  ttat 
another  person  who  may  at  some  time  hait  s 
right  against  him  has  no  such  right  Jadaon 
V.  Turnley  (V.  C.  K),  328. 

LANDS  CLAUSES  ACT. 
Costs  of  several  Investments.     See  Real  Estate,  I. 
Sum  awarded  less  than  Sum  o£fered  by  Railnay 
Company.    See  Costs,  4. 

LAPSE. 
See  Wm,  33. 

LOCAL  AND  PERSONAL  STATUTES. 

How  construed  with  regard  to  Rights  of  Public 
See  Right  of  Way. 


MANOR. 


NOTICE  TO  TREAT. 
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MANOR. 
See  Charity  ^  1. 

MARRIED  WOMAN. 

See  Mortgagor  and  Mortgagee^  1. ;  Next  Friend, 

A  married  woman  may,  by  deed  duly  ac- 
knowledged, make  an  effectual  conveyance  of 
her  reversionary  interest  in  the  proceeds  of  real 
estate,  directed  by  a  testator  to  be  sold,  and  im- 
pressed by  him  with  the  character  of  personal 
estate,  but  which  was  not  sold  at  the  date  of  the 
deed.  {Hobby  v.  Allen  15  Jnr.  835.  overruled.) 
Briggt  v.  Chamberlain  (V.  C.  W.),  404. 

Testator  directed  his  debts  and  legacies  to  be 
paid  out  of  the  proceeds  of  his  real  and  per- 
sonal estate.  One  of  the  legacies  was  to  a 
charity.  The  personal  estate  being  insuffi- 
cient to  pay  the  debts  and  legacies,  the  charity 
legacy  was  ordered  to  be  apportioned  pro  rata 
between  the  real  and  personal  estate.    lb, 

MARSHALLING. 
See  Mortgagor  and  Mortgagee^  I,  2. 

MASTER. 
See  Charity^  1. 

MINE  OUT  OF  CORNWALL. 
See  Joint  Stock  Companies  Winding^vp  Acts,  6. 

MISDESCRIPTION. 
See  Vendor  and  Purchaser,  1.  8. 

MISJOINDER  OF  PARTIES. 
See  Joint  Stock  Company,  3. 

MISNOMER 
See  Witt,  26. 

MISREPRESENTATION. 
See  Vendor  and  Purclutser,  8. 

MISTAKE. 
See  Settlement,  4. 

MORTGAGE. 
See  Settlement,  3. 

MORTGAGOR  AND  MORTGAGEE. 

Decree  for    Sale    instead  of   Foreclosure.     See 
Practice,  6. 

1.  A  married  woman,  entitled  for  her  separate 
use,  mortgaged  her  renewable  leasehold  estate 
as  surety  for  her  husband.  The  husband  cove- 
nanted with  the  mortgagee  to  pay  the  money, 
and  also  gave  him  a  judgment.  The  husband 
renewed  the  lease,  and  paid  the  fine.  The  lease 
was  granted  to  the  husband  and  wife,  their  exe- 
cutors, administrators,  and  assigns.  The  wife 
survived.  The  executor  of  the  husband  paid  off 
the  mortgage  debt,  and  took  an  assignment  of 
the  mortgage.  There  were  other  creditors,  and 
the  estate  was  insolvent  In  a  creditor's  suit 
3gainst  the  executor  of  the  husband,  the  wife 


made  a  claim  to  have  her  estate  re -assigned  to 
her,  discharged  of  the  mortgage  debt  and  the 
renewal  fine.  —  Held,  that  the  husband's  estate 
was  solely  liable  for  the  mortgage  debt ;  that 
the  creditors  of  the  husband  had  no  right  to 
marshal  the  assets,  or  to  compel  the  mortgagee 
to  resort  to  the  wife's  leaseholds ;  that  the  fine 
was  not  an  advancement  by  the  husband  for  the 
benefit  of  the  wife ;  that  tiie  executor  was  an 
incumbrancer  on  the  wife's  leaseholds  for  the 
amount  of  the  fine ;  and,  subject  to  the  pay- 
ment of  the  fine,  the  wife's  claim  must  be  al- 
lowed.   Eyton  V.  Broughton  (M.  R.)  164. 

2.  A  testator  charged  all  his  estates  with 
payment  of  debts  and  legacies,  and  gave  a  power 
of  sale  to  such  of  his  executors  as  should  qua- 
lify. He  then  devised  his  estate  E.  to  his  widow 
for  life,  and  subject  thereto  to  fall  into  the  resi- 
due, which  he  gave  to  his  six  sons  as  tenants  in 
common.  J.,  one  of  the  sons,  in  1834,  alone 
proved  the  will,  and  afterwards  purchased  the 
mterestof  four  of  his  brothers  in  the  residuary 
estate.  In  1843  he  borrowed  of  the  plaintiff 
3000^1,  and  in  1845,  34002.  more;  and  on  the 
last  occasion  gave,  as  a  security,  his  note  of 
hand,  and  deposited  the  title-deeds  of  the  estate 
E.  Part  of  this  money  was  applied  in  payment 
of  debts  and  legacies.  J.  afterwards  became 
bankrupt,  and,  by  a  deed  of  arrangement  (to 
which  plaintiff  was  not  a  party),  all  the  estate 
of  the  testator  was  assigned  to  the  defendmnts 
upon  certain  trusts,  for  payment  of  debts  and 
legacies  outstanding,  and  to  divide  the  residue 
according  to  the  rights  of  parties.  There  was 
nothing  upon  the  fieice  of  the  transaction  of  1845 
to  show  whether  the  plaintiff  was  dealing  with 
J.  in  his  capacity  of  executor  or  not,  but  there 
was  evidence  in  the  cause  which  led  to  the  con- 
clusion that  plaintiff  intended  to  rely  on  the 
beneficial  interest  of  J.  in  the  E.  estate. 

Held,  that  plaintiff  was  an  equitable  mort- 
gagee of  the  beneficial  interest  of  J.  only  in 
estate  E. ;  that  he  could  not  claim  to  stand  in 
the  place  of  debtors  and  legatees,  who  had  been 
paid  by  J.  *,  but  that  he  had  a  right  to  have  the 
property  of  the  testator  marshalled.  Haynes  v. 
Forshaw  (V.  C.  W.).  527. 

MORTMAIN. 
See  Will,  7.  11.  14. 


See  Trusts 


NEW  TRUSTEE. 

In  Place  of  Trustee  residing  Abroad. 
and  Trustees,  4. 

NEXT  FRIEND. 

A  married  woman  permitted  to  present,  with- 
out the  intervention  of  a  next  fViend,  and  with- 
out payment  of  the  stamp  required  by  the  orders 
of  the  Court,  a  petition  under  the  2  &  3  Vict, 
c  54.,  for  access  to  some  and  the  custody  of 
others  of  her  children.  Re  HakewiU  (Lords 
JJ.),  11. 

NEXT  OF  KIN. 
See  Settlement,  1. 

NOTICE  TO  TREAT. 
See  Joint  Stock  Company,  I. 
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QFFICIAL  ASSIGNEE. 


PRACTICE. 


OFFICIAL  ASSIGNEE. 
See  Tnuts  and  Trustees,  7. 

OFFICIAL  MANAGER 

Personal  Liability  for  Costs.  See  Joint  Stock 
Companies  Winding-up  Acts^  1. 

OPENING  CONTRACT. 
See  Vendor  and  PurchoMr,  6. 

ORDER  OF  COURT  OF  BANKRUPTCY. 

Effect  of,  on  Suit  for  Administration  of  after-ac- 
quired Property  of  uncertificated  Bankrupt 
See  Bankrupt,  1.  3. 

PARLIAMENT. 

Agreement  in  Fraud  of.  See  Joint  Stock  Com- 
pony,  3. 

PARLIAMENTARY  POWERS. 
See  Receiver f  2. 

PARTIES. 
See  Joint  Stock  Company,  3. 

Where  the  plaintiff  amends  his  bill  by  adding 
parties,  but  does  not  serve  them,  they  being  at 
the  time  resident  in  Scotland,  the  Court  will 
not  proceed  in  their  absence.  Moodie  y.  J?an- 
filter  (V.C.K-),  180. 

Where  the  objection  for  want  of  parties  is 
raised  by  the  answer,  the  defendant,  if  he  suc- 
ceeds, is  entitled  to  the  costs  of  the  day.    lb, 

PARTNERSHIP. 

Partnership  articles  contained  a  general  clause, 
requiring  committee  meetings  to  be  held  for 
the  purpose  of  determining  on  the  conduct 
and  management  of  the  business,  and  several 
other  clauses  requiring  that  specified  things 
should  only  be  done  at  committee  meetings. 
The  articles  also  contained  a  power  of  expul- 
sion by  a  mtgority,  which  was  absolute  in  its 
terms. — Held,  that  the  power  might  be  exer- 
cised without  any  cause  being  assigned,  and 
without  any  previous  committee  meeting.  But 
held,  that  such  power  must  be  exercised  bona 
fide,  and  for  the  benefit  of  the  whole  body,  and 
not  for  the  benefit  of  individual  partners.  And 
when  a  managing  partner,  on  personal  grounds, 
suggests  and  procures  the  m^ority,  by  a  threat 
of  retiring  himself,  to  sign  a  notice  of  expulsion 
against  another  partner,  and  in  his  absence,  such 
conduct  will  be  considered  by  a  Court  of  Equity 
HS  fraudulent,  and  the  notice  so  signed  as  void. 
Blisset  V.  Daniel  (V.  C.  W.),  484. 

Partnership  articles  contained  a  clause,  r?* 
quiring  an  annual  valuation  of  the  property, 
for  the  purpose  of  ascertaining  the  shares  of  the 
partners,  the  amount  of  which,  when  so  ascer- 
tained, was  to  be  carried  to  their  respective  se- 
parate accounts,  and  certain  books  signed,  after 
which  the  account  was  to  be  binding  on  all 
parties.  Deceased  partners  were  to  be  paid 
the  value  of  their  shares  as  the  same  stood  at 
the  time  of  the  last  preceding  settlement ;  and, 
by  a  subsequent  clause,  this  provision  was  to 
extend  to  the  shares  of  bankrupt,  insolvent,  or 
expelled  partners.    No  annual  valuation  was,  in 


fact,  ever  made ;  but  the  amoant  was  entered 
year  by  year,  as  it  was  fixed  at  the  date  of  the 
deed,  and  which  was  much  below  the  realraliie. 
On  a  particular  occasion,  immediately  after  tbe 
books  were  signed,  and  without  any  previoat 
intimation,  a  partner  was   served  with  notiec 
of  expulsion.  — Held,  that  althougli  the  pover 
of  expulsion  given  by  the  articles  was  an  abso- 
lute power,  yet,  no  valuation  having  been  made 
in  pursuance  of  the  articles,  the  power  eodd 
not  be  carried  into  effect ;  and  that  the  putocr 
whom  it  was  intended  to  expel  was  not  bond 
by  his  having  signed  the  books  ;  and  it  tmio 
held,  although  hie  had  himself,  on  sevenl  oc- 
casions, settled  with  deceased  partnen  on  tiitt 
footing.    lb. 

PATENT. 

Right  of  Public  to  use  Name  of  Patentee  on  Ex- 
piration of  Patent.     See  Injunetum,  2. 

Terms  upon  which  a  compromise  as  to  a 
right  to  a  patent « ill  be  allowed.  Be  Bramdie** 
Patent  (L.  C),  121. 

PAUPER 
See  Forma  Pauperis  /  Aexi  Friend, 

PEER. 

Reftisal  toT  execute  Deed.     See    Truktee  Acts, 
1^50  and  1852,  2. 

PERSONAL  REPRESENTATIVE. 
See  Practice,  7,  8. 

•  PETITION. 

Stamp,  where  Married  Woman  a  Pauper.    S« 
Next  Friend. 

PLEADING. 

See  Parties. 

Commencement  and  Heading  of  Answer.    S«e 

Practice,  4. 
Misjoinder  of  Parties.     See  Joint    Stock  Cast- 
pany,  3. 

POLICY  OF  INSURANCE. 

Right  of  Grantor  of  Annuity  to  Assignment  of 
'      Policy'  on  re-purchase  of  Annoitv.     See  Am- 


Policy' 
nuity,  2. 


POWER 
See  Settlement,  5,  6. 


POWER  OP  APPOINTMENT. 

Evidence  of  Execution  of,   by  Recital  in  othtf 
Deeds.    See  Evidence,  1. 

PRACTICE. 

See  Writ  ofNe  ExeaL 

Compromise  of  Right  to  Patent     See  JPatenL 
Costs  of  simple  Contract  Creditor  in  a  Suit  k 

Administration  where  Assets  insufficient.     Sd 

Trusts  and  Trustees,  2. 
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1.  A  case  of  wilful  default  and  negligence 
was  alleged  on  the  pleadings  against  executors 
for  not  having  sold  the  testator's  estate,  and 
at  the  first  hearing  accounts  and  inquiries  were 
directed. 

Held,  on  further  directions,  that  as  at  the 
original  hearing  it  was  not  ascertained  who  the 
parties  entitled  under  the  will  were,  the  de- 
fendants were  still  chargeable  with  their  breach 
of  duty. 

Held  also,  that  as  the  testator's  widow,  a  co- 
executrix  with  another  defendant,  had  received 
the  rents  and  profits  during  the  whole  period, 
her  estate  was  liable  to  make  good  the  surplus 
over  what  she  would  have  been  entitled  to  in 
case  there  had  been  a  sale  and  investment  ac- 
cording to  the  wilL  Pattenden  y.  Hobaon 
(V.(\K.),  28. 

Where  personalty  is  given  by  will  to  a  person, 
and  in  the  event  of  that  person's  death  to  **  the 
heirs  of  lier  body,"  all  the  children  of  the  party 
are  entitled  to  take  equally.    lb, 

2.  Counsel's  fees  for  settling  a  mortgage  deed 
on  behalf  of  a  mortgagee  advancing  money 
ordered  to  be  raised  in  a  suit,  were  directed  to 
he  allowed  in  taxing  the  mortgagee's  costs. 
Nicholson  y.  Jeyes  (Lords  JJ.),  34. 

3.  In  a  case  in  which,  after  the  bill  was  filed, 
two  of  the  defendants,  having  parted  with  their 
interest  in  the  subject-matter  of  the  suit  to  two 
co-defendants,  without  acquainting  the  plaintiffs 
therewith,  joined  in  an  answer  disclaiming  and 
claiming  to  be  dismissed  with  costs,  and  the 
plaintiffs  then  amended  their  bill,  omitting  the 
names  of  the  two  disclaiming  defendants,  and 
afterwards  served  them  with  a  notice  of  motion 
to  dismiss  the  bill  without  costs,  an  order  was 
made  pursuant  to  the  notice  of  motion.  Haw* 
kins  V.  Gardiner  (V.  C.  S.),  49. 

4.  An  answer  may  be  filed,  notwithstanding 
the  heading  does  not  contain  all  usual  words. 
liabbeth  v.  Squire  (V.C.  W.),  50. 

5.  Under  special  circumstances,  the  Court 
will  appoint  an  examiner  to  take  the  evidence 
of  witnesses  in  London.  Brennan  v.  Preston 
(V.C.W.),61. 

6.  Under  statute  15  &  16  Vict  c  86.  s.  48., 
the  Court  will  not  make  a  decree  for  sale  in< 
stead  of  foreclosure  without  the  consent  of  the 
mortgagor,  except  under  special  circumstances. 
Probert  v.  Price  (V.  C.  W.).  61. 

7.  Where  a  party  defendant,  being  interested 
in  a  fund,  the  subject-matter  of  the  suit,  dies, 
the  Court  will  proceed  without  a  representative, 
under  the  Chancery  I^ractice  Amendment  Act. 
Cox  V.  Taylor  (V.  C.  K.),  122. 

8.  The  44th  section  of  the  Chancery  Prac- 
tice Amendment  Act  does  not  apply  where  a 
decree  is  sought  against  the  estate  of  a  deceased 
|)erson.     Bruiton  v.  Birch  (V.  C.  K.),  136. 

9.  Upon  a  petition  to  invest  the  purchase- 
money  of  lands  purchased  by  a  railway  com- 
pany, the  whole  purchase-money  was  ordered 
to  be  invested,  without  deducting  the  brokerage 
thereon,  the  petitioner  undertaking  to  pay  such 
brokerage,  and  the  railway  company  was  or- 
dered to  pay  the  petitioner  the  amount  of  the 
brokerage  paid  by  him.  In  re  Kendal  and 
Windermere  RaUtoay  Company  (jBraithwaite*s 
rn«0(V.C.S.X  163. 

10.  Where  one  of  the  defendants  dies  after 


reference  to  the  Master,  a  supplemental  bill 
must  be  filed  to  bring  his  representative  before 
the  Court  Heath  v.  Chapman  (V.  C.  K.), 
190. 

U.  Where  the  amendments  introduced  into 
a  bill  exceed  two  folios,  the  bill  must  be  re- 
printed.    Stone  V.  Davies  (Lords  JJ.),  190. 

12.  Application  for  appointment  of  special 
guardians  to  infants,  for  the  purpose  of  a  spe- 
cial case,  should  be  by  motion,  and  not  by  pe- 
tition.    Re  GoodfeUow  (V.  C.  W.),  191. 

13.  A  judgment  creditor,  who  has  issued  an 
ek^  is  entitled  to  file  a  bill  and  have  a  re- 
ceiver appointed.  Rttodes  y.  Lord  Mostyn 
(V.C.W.),  212. 

14.  Upon  a  petition  presented  under  the 
Trustee  Act,  1850,  sect  7.,  for  an  order  to  yest 
the  legal  estate  in  a  purchaser  to  uses  in  bar  of 
dower,  the  Court  made  an  order  as  prayed. 
Davey  v.  MiUer  (V.  C.  8  ),  236. 

15.  An  application  for  a  renewal  of  a  lease 
ought  to  be  by.  summons  in  chambers.  Bic^ford 
V.  Chalker  (V.  C.  K.),  236. 

16.  Affidavits  allowed  to  be  taken  off  the 
file  and  re-sworn,  without  fresh  stamps,  where 
a  mistake  had  been  made  in  the  title  by  re- 
versing the  names  of  the  plaintiff  and  defend- 
ant    Pearson  v.  Wilcox  (V.  C.  W.).  239. 

17.  Where  a  private  estate  Act  provided  for 
the  temporary  investment  of  money  until  rein- 
vested in  the  purchase  of  land,  the  petition  for 
reinvestment  in  land  ought  to  be  heard  before 
the  same  yice-Chancellor  who  had  made  the 
order  for  temporary  investment  In  the  matter 
ofHarman's  Bowden  Park  EstaU  Act  (V.  C.  W.), 
246. 

18.  By  a  private  estate  Act  the  Court  was 
empowered  to  direct  certain  inquiries  to  be 
made  by  a  Master  in  Chancery : 

Heldy  that  the  Court  might  direct  those  in- 
quiries to  be  made  by  the  chief  clerk  at  cham- 
bers. ThomhiU  v.  ThomhiU  (Lords  JJ.), 
397. 

PRINCIPAL  AND  SURETY. 

1.  A.  gave  a  guarantee  for  B.'s  debt  on  a  cur- 
rent account  with  his  banker,  to  the  extent  of 
1000/.  B.  afterwards  applied  for  a  further 
advance  of  300/.,  and  gave  a  warrant  of  attor- 
ney to  secure  the  1300/.  At  the  same  time 
A.  and  B.  signed  an  agreement  with  the  bankers 
by  which  it  was  stipulated  that  the  warrant  of 
attorney  should  not  prejudice  the  guarantee, 
and  that  the  bankers  should,  at  the  request  of 
A.,  bring  execution  against  B.  for  the  amount 
of  the  debt  The  bankers  neglected  to  file  the 
warrant  of  attorney  as  required  by  the  12  &  13 
Vict  c.  106. ;  and  on  B.'s  becoming  bankrupt, 
the  warrant  of  attorney  proved  to  be  void 
against  his  assignees. — Held,  that  in  conse- 
quence of  this  neglect  the  guarantee  of  A.  was 
discharged.  Wataon  v.  Alcock  (Lords  JJ.), 
231. 

2.  Where  a  debtor  has  obtained  for  his  cre- 
ditor a  surety  (as  joint  makers  of  promissory 
notes)  and  there  are  such  suspicious  circum- 
stances attending  the  obtaining  of  the  concur- 
rence of  such  surety  as  to  put  a  reasonable 
man  upon  making  further  inquiry  as  to  Uie 
bona  fides  of  such  concurrence,  the  creditor  is 
bound  to  make  such  further  inquiries,  and  as- 
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PRINTED  BILL. 


RECEIVEB. 


certain  if  anything  Araudnlent  has  tak^en  place 
which  might  vitiate  the  securities.  Owen  and 
Gitich  V.  Uoman  (H.  of  L.),  370. 

In  all  cases  where  the  Court  interferes  by 
appointing  a  receiver  of  property  in  the  posses- 
sion of  a  defendant  before  the  title  is  established 
by  decree  ;  it  exercises  a  discretion  to  be  go- 
verned by  all  the  circumstances  of  the  case. 
In  such  a  case  the  Court  expects  the  plaintiff 
to  proceed  with  the  most  complete  and  honest 
diligence  to  obtain  a  decree,    ih. 

It  is  competent  to  a  creditor  to  contract 
with  his  principal  debtor  by  giving  time  or 
otherwise,  so  fiir  as  he  can  lawfully  and  effec- 
tually do  so,  without  prejudicing  his  right 
against  the  surety.    lb, 

PRINTED  BILL. 

Where  Amendments  in,  exceed  Two  Folios.  See 
Piractice,  1 1. 

PRECATORY  TRUST. 
See  Willy  S4. 

PRESSURE. 
See  Taxaium  after  PaymatL 

PRESUMPTION. 
See  Charity,  2. 

PUBLIC. 

• 

Rights  of,  how  construed  with  Reference  to  Local 
and  Personal  Acts  of  Parliament  See  Bight 
of  Way, 

Right  to  use  Name  of  Patentee  on  Expiration  of 
Patent     See  Injunction^  2. 

PUBLISHER. 

Sec  Copyright 

PURCHASE-MONEY. 

Liability  to  see  to  Application  of.     See  Mortgagor 

and  Mortgagee,  2. 
Ixws  of.     See  Vendor  and  Purchaser,  3. 

RAILWAY  COMPANY. 
See  Joint  Stock  Company,  1.  3. 

Deviation  beyond  authorized  Limits.     See  Costs, 

5. 
Sum  awarded  less  than  Sum  offered.     See  Costs, 

4, 

REAL  ESTATE. 

I.  Lands  subject  to  trusts  had  been  purchased 
by  a  railway  company,  under  the  Lands 
Clauses  Consolidation  Act,  1845,  and  the  pur- 
chase-money paid  into  Court.  The  money  to 
be  re-invested  was  under  3000^  One  invest- 
ment of  a  portion  of  this  sum  had  already  taken 
place  under  the  sanction  of  the  Court ;  and  the 
company  had  been  ordered  to  pay  the  costs 
thereof.  Upon  a  petition  for  an  investment  of 
a  part  of  the  fund  remaining  in  Court, — Held^ 
that  the  company  should  also  pay  the  costs  of 
the  second  investment    The  costs  of  the  com- 

-    pauy  relating  to  an  investment  in  a  purchase 


that  proved  abortive,  and  the  costs  reUting  to 
an  investigation  of  title  and  conveyance,  occa- 
sioned by  the  property  now  to  be  purchased 
having  been  conveyed  to  a  porchaser  for  the 
trustees  by  reason  of  the  vendor  refusing  to 
wait  until  the  sanction  of  the  Court  could  be 
obtained  to  the  purchaae,  ordered  to  be  paid  out 
of  the  fund  in  Court  Be  WooUey's  Tmsts, 
In  the  mattero/the  Eaatand  Wemi  India  Doeh 
and  Birmingham  Junction  Baiheay  (Y.  C.  &), 
160. 

Unless  the  investments  are  made  in  a 
vexatious  manner,  or  in  very  small  amomts, 
the  Court  will  order  the  conapany  to  pay  tbe 
costs.     Ih. 

2.  Where  a  railway  company  agreed  to  pay  a 
proprietor  of  lands  within  their  limits  of  de^- 
tion,  a  certain  price  for  such  of  the  lands  as  tkr 
should  take,  and  subsequently  to<^  five  acne, 
it  was  held  that  the  agreement  did  not  opente 
as  a  conversion  of  the  sum  paid.  Be  Walker » 
EstaU  (V.  C  K.),  247. 

RECEIVER, 

1.  A  judgment  creditor,  who  has  issued  an  elegit, 
entitled  to  file  a  bill  and  have  a  receiver  tp- 
pointed.  Bhodes  v.  Lord  Moatyn  (V.  C.  W.), 
212. 

2.  The  Court  will,  at  the  instance  of  one  d 
several  co-mortgagees,  whose  interest  is  in 
arrear,  appoint  a  receiver  of  the  rates  of  tolls, 
and  of  the  real  estate,  vested  in  a  canal  com- 
pany, although  such  company,  being  a  parlia- 
mentary corporation,  has  duties  which  it  is 
compellable,  by  wumdamuSy  to  perform,  and  is 
liable  to  indic^ent  fbr  acting  illegally ;  for  it 
will  be  sufficiently  protected  against  tbe  k»s  of 
possession  by  liberty  to  apply  ;  and  although 
the  Act  of  Incorporation  provides  for  the  ap- 
pointment of  a  receiver  and  manager. 

The  Court  will  appoint  such  receiver  at  the 
instance  of  one  of  several  co-mortgagees  intt^ 
rested  in  a  second  mortgage,  notwithstanding 
the  party  applying  has  the  legal  estate  in  him- 
self by  means  of  a  prior  mortgage,  for  the  pro- 
perty is  in  the  natnre  of  a  trading  concern. 
Fripp  V.  7^«  Chard  BaUway  Company ;  Fripp 
V.  The  Bridgewater  and  TaunUm  Canal  and 
Bailway  Company  (V.  C  W.),  505. 

Although  there  is  a  Statutory  jurisdic- 
tion in  justices  of  the  peace  to  appmnt  a  re- 
ceiver, and  although  tnere  is  a  receiver  sad 
manager  in  possession,  appointed  by  a  m^jaritr 
of  the  plaintiff's  co-mortgagees,  in  wboar  ap- 
pointment and  conduct  he  has  acquiesced  for  a 
number  of  years,  provided  the  plaindff  has  a 
substantial  interest.    /&. 

Although  doubts  may  be  entertained  whether 
the  suit  is  properly  fhmied,  and  whether  the 
proper  parties  are  befbre  the  Court*  the  Court 
will  remove  a  receiver,  whether  in  possession 
on  behalf  of  the  company,  or  appointed  by  a 
majority  of  co-mortgagees,  and  appoint  anotlier 
in  his  place,  notwithstanding  nothing  is  proved 
against  his  character  or  his  ability,  if  it  uppear 
that  he  has  an  interest  which  may  conflict  with 
that  of  the  company.    IK 

But  the  Court,  upon*an  interlocutory  applica- 
tion, refused  to  give  the  receiver  so  appointed 
powers  to  manage.   /& 


RECITAL. 


SETTLEMENT. 


617 


RECITAL. 

Elfcct  of,  in  Deeds.     See  EvidcncCy  1. 

RELEASING  A  POWER. 
See  Settlement^  8. 

RELIEF  IN  EQUITY. 

Failure  of  Proceedings  at  Law.  See  Joint  Stock 
Company,  1. 

REMOTENESS. 
See  WiU,  38. 

RENEWAL  OF  LEASE. 

Application  for,  ought  to  be  by  Summons  in 
Chambers.  Bichford  v.  Chidker  (V.C.  K.), 
236. 

RESTRAINT  AGAINST  ANTICIPATION. 

See  Will,  18. 

RESTRAINT  OF  MARRIAGE. 
See  WUl,  2.  4. 

REVERSIONER. 
See  Joint  Stock  Company,  2. 

RIGHT  OF  WAY. 

In  a  proceeding  against  B.  and  C.  to  have  it  de- 
clared  that  they  had  been  trespassers  on  the 
lands  of  A.,  it  was  pleaded  to  the  effect  that  B. 
and  C.  had  a  right  of  way  over  these  lands  as 
inhabitants  of  a  neighbouring  town  and  as  two 
of  the  public.  To  this  it  was  replied,  that 
upon  the  true  construction  of  an  act  of  parlia- 
ment (local  and  personal)  the  right  of  way,  if 
any  such  bad  existed,  which  was  dt-nied,  had 
been  thereby  extinguished.  —  Held,  that,  such 
an  Act  of  Parliament  is  not  to  be  construed 
strictly  as  against  the  public,  who  were,  in  fact, 
no  parties  to  the  passing  of  the  Act ;  and  that 
the  provisions  of  such  Act  and  the  works  which 
had  been  constructed  thereunder,  were  not  in- 
consistent with  the  existence  of  a  public  foot- 
path over  these  lands.  Campbell  v.  J^ang  (H. 
of  L.),  98. 

Held,  also,  that  issues  directed  to  try  the  tact 
of  the  existence  of  such  right  of  way  were 
properly  directed,  and  that  notwithstanding  the 
confluence  of  two  rivers,  the  locus  ad  quern 
might  or  might  not  be  held  to  be  a  public 
place.     lb. 

Consideration  of  what  is  a  public  place  as 
the  terminus  of  a  public  footway.    Jb. 

SALE  BY  PRIVATE  CONTRACT  UNDER 

DECREE 

Opening  Contract.    See  Vendor  and  Purchaser,  6. 

SALE  OR  FORECLOSURE. 
See  Practice,  6. 

SATISFIED  TERMS. 
See  Vendor  and  Purchaser,  4. 

SECURITY  FOR  COSTS. 

] .  The  plaintiff  was  described  in  the  bill  as 
**•  of  Fort  William,  Inverness,  in  the  kingdom 

EQ. — VOL.  I. 


of  Scotland,  but  now  residing  at  8,  Edmund 
Place,  Aldersgate  Street,  London."  The  de- 
fendant's uihdavits  stated  that  the  plaintiff's  re- 
sidence and  business  were  in  Scotland,  and  that 
he  had  recently  taken  furnished  lodgings  in 
London,  but  not  for  any  stated  time.  No  affi- 
davit was  filed  in  reply  to  this  part  of  the 
case. 

Held,  on  motion  for  that  purpose,  that  the 
plaintiff  must  give  security  for  costs.  Ainalie 
V.  5iwm(M.R,),  17. 

2.  The  Court  will  not  compel  a  foreign 
merchant,  who  has  come  to  this  country  to  pro- 
secute a  claim,  to  give  security  for  costs  while 
he  remains  here,  although  it  is  not  denied  that 
he  is  about  to  return  abroad.  (^AinsUe  v.  Sims, 
1  Eq.  R.  17.,  overruled.)  Cambotti  v.  Ingate 
(V.  C.  W.),  533. 

SEPARATION. 
See  Settlement,  2. 

SEQUESTRATION. 

A.  was  ordered  to  pay  a  sum  of  money  into 
Court  He  was  committed  for  not  obeying  the 
order,  and  a  writ  of  sequestration  issued  against 
his  estate.  A.  afterwards  obtained  his  dis- 
charge under  the  Insolvent  Debtors  Act 
Upon  a  petition  presented  by  A.*8  assignee  to 
discharge  the  sequestration,  —  Held,  that  A.*8 
discharge  under  the  Insolvent  Debtors  Act  did 
not  discharge  the  sequestration.  Tatham  v. 
i^«/rA*r  (V.C.S.),  257. 

SETTLED  ACCOUNTS. 
See  Debtor  and  Creditor,  2. 

SETTLEMENT. 

See  Voluntary  Settlement. 

Right  of  Trustee  to  copy  of.  See  Trusts  and 
Trustees,  5. 


1.  By  a  marriage  settlement  the  trusts  of  a 
fund  were  declared  to  be  as  to  one  moiety,  for 
the  l>enefit  of  the  children  after  the  death  of  the 
parents ;  and  as  to  the  other  moiety,  after  the 
death  of  the  wife,  if  she  died  in  the  Itfelime  of 
the  husband,  as  the  wife  should  appoint,  and  in 
default  of  appointment,  for  such  persons  as  at 
the  death  of  the  wife  would  have  been  entitled 
to  the  residue  of  her  personal  estate,  "  in  case 
»he  had  died  intestate  and  without  being  mar- 
ried.*'  The  wife  died  in  her  husband's  lifetime, 
leaving  two  children. — Held  that  the  children 
were  entitled  to  the  second  moiety.  Jie  Nor^ 
nutns  Trust  (I/ords  JJ.),  53. 

2.  In  a  settlement  made  upon  the  marriage 
of  A.  and  B.,  real  estate  was  conveyed  by  the 
father  of  A.,  the  husband,  to  trustees  upon  trust, 
subject  to  the  settlor's  life  estate,  and  subject, 
as  therein  mentioned,  to  pay  the  rents  to  B.  for 
her  separate  use,  and  for  the  benefit  of  herself 
and  the  support  of  the  children  of  the  marriage, 
with  remainder  to  the  use  of  A.  for  life,  with 
remainder  to  the  children  of  the  marriage ;  and 
the  settlement  contained  a  promise,  that  in  case 
a  separation  should  take  place  by  reason  of  any 
disagreement  or  otherwise,  the  rents  should 
during  the  joint  lives  of  A.  and  B.  be  paid  to 
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SETTLEMENT. 


A. — Hdd^  that  this  proviso  was  in  the  nature 
of  a  condition,  and  was  void.  Cartwright  t. 
CbrfirnyA*  (Lords  JJ.),  138. 

3.  Lands  were  conveyed,  subject  to  certain 
nses,  to  such  use  as  W.  and  his  wife  should  ap- 
point, and  in  de&ult  of  such  appointment  to  W. 
the  younger.  W.  and  his  wife  appointed  several 
times,  by  way  of  mortgage,  with  provisoes  for 
reconveyance  to  the  former  uses,  and  at  length 
appointed  with  a  power  of  sale,  and  a  proviso 
for  re-conveyance  to  W.  and  his  wife  in  fee. 
W.  survived  his  wife  and  sold  his  equity  of 
redemption,  and  it  was  Held,  that  under  the  last 
mortgage  deed,  W.  and  his  wife  took  an  ab- 
solute estate  in  fee  in  the  equity  of  redemption. 
Whitbread  v.  Smith  (V.  C.  K.),  292. 

4.  A  solicitor  was  instructed,  prior  to  the 
second  marriage  of  a  lady,  to  prepare  a  settle- 
ment of  her  property  so  as  to  reserve  to  her 
the  same  absolute  power  of  disposition  over  it 
as  she  then  possessed.  The  solicitor  prepared 
a  settlement  containing  a  clause  restricting  an- 
ticipation; but  with  the  engrossment  of  the 
settlement  he  forwarded  to  the  lady  an  epitome 
of  it,  which  omitted  that  clause,  and  a  letter  to 
her  in  which  he  sud,  "  that  she  would  observe 
that  the  most  unlimited  control,  both  over 
the  principal  and  interest,  was  proposed  to  be 
secured  to  her."  The  lady  and  her  then  in- 
tended husband  executed  the  settlement  in  ig- 
norance of  its  containing  a  clause  restricting 
anticipation.  Upon  a  bill  filed  on  the  lady's 
behalf  by  her  next  friend  to  rectify  the  settle- 
ment by  striking  out  the  words  "  but  not  by 
way  of  anticipation,"  it  was  declared  that  these 
words  were  inserted  by  mistake,  and  contrary 
to  the  intention  of  the  parties.  Torre  v.  Torre 
(V.  C.  S.).  364. 

5.  In  a  deed  conveying  an  estate  to  two 
trustees,  power  was  given  to  the  "  surviving  or 
continuing  trustee  or  trustees  "  to  appoint  a  new 
trustee  or  trustees.  The  two  trustees  being 
desirous  of  retiring  Arom  the  execution  of  the 
trusts,  appointed,  by  one  deed,  two  new  trustees 
in  their  place.  — Held^  that  the  word  *'  coutinu- 
ing"  could  not  be  read  "retiring,"  and  that 
the  hew  trustees  were  not  duly  appointed. 
Stones  V.  Rowton  (M  R.).  427. 

6.  A.,  being  entitled  under  a  settlement  to  a 
power  of  appointment  by  deed  or  will,  made 
three  successive  appointments  by  deed,  reserving 
to  herself  each  time  powers  of  revocation,  and 
new  appointment  by  deed  only.  She  then  exe- 
cuted a  deed-poll,  revoking  the  last  appointment, 
and  subsequently  made  a  will  purporting  to  be 
in  exercise  of  the  power  originally  given  to  her 
by  the  settlement — Held,  that  the  power  to 
appoint  by  will  was  gone,  after  the  execution 
of  the  first  deed  of  revocation  and  new  appoint- 
ment ;  and  that  the  will  of  A.  was  consequently 
inoperative.  Evans  x,  Eaans;  Evans  v.  Saunders 
< V.  C.  K,),  444. 

7.  The  plaintiff,  being  entitled  to  personal  pro- 
perty in  possession  and  reversion,  by  her  mar-, 
riage  settlement  assigned  to  trustees  all  the 
personal  estate  to  which  she  was  then,  or  to 
which  she,' or  her  husband  in  her  right,  was 
then,  or  should  during  coverture,  be  or  become 
entitled  to,  on  certain  trusts,  for  herself  for  life 
for  her  separate  use,  remainder  to  her  husband 
for  life,  remainder  to  the  children  of  the  mar- 
riage equally.   By  her  father's  will,  the  plaintiff 


STATUTES  (LOCAL  AND  PERSONAL). 

afterwards  became  entitled  to  exercise  a  genenl 
power  of  appQiutment  over  all  his  property. — 
Held,  that  she  was  entitled  to  exercise  this  power, 
notwithstanding  the  marriage  settlement,  hot 
that  havmg  appointed  a  certain  sam  to  herself 
for  her  separate  use,  although  with  a  power  of 
revocation  and  new  appointment,  the  som  so 
appointed  became  immediately  subject  to  the 
trusts  of  the  settlement  Ewari  v.  Evrnt 
(V.C.W.),  536. 

8.  By  a  settlement,  consols  were  given  to  A 
for  life,  with  general  power  to  appoint  theprii- 
cipal  by  will ;  and  in  default  of  appointmeoi, 
the  fund  was  given  to  the  executors  aod  admi- 
nistrators of  A. —  Held,  that  the  donee  took  an 
absolute  interest  in  the  fund.  (^Buhmer  v.  Jof, 
3  Myl.  &  K.  197.,  not  followed.)  Page  v.  Sm 
(V.  C.  W.),  540. 

SETTLING  CONVEYANCE. 
Fees  to  Counsel  for.    See  Practice,  2. 

SIGNED  ACCOUNTS. 
See  Partnership, 

SOLICITOR  AND  CLIENT. 

Costs  incurred  before  Outlawry.     Sie  Joint  Stodt 
Company's  Winding-up  Acts,  2. 

SPECIAL  CIRCUMSTANCES. 
See  Taxation  after  Payment 

SPECIAL  CONDITIONS. 
See  Vendor  and  Purchaser,  I. 

SPECIAL  EXAMINER. 
See  Practice,  5. 

SPECIAL  GUARDIAN. 
See  Practice,  12. 

SPECIALTY  CREDITOR. 

Defaulting  Trustee  who  has  not  executed  Trust 
Deed.     See  TV  usts  and  Trustees,  2. 

SPECIFIC  PERFORMANCE. 

Enforced  upon  Condition  of  Judgment  Creditor 

releasing  Estate.     See  Vendor  and  PurchoMr,  4. 
Right  of  Purchaser  to  have  Contract  perforned 

with  Compensation.  Painter  v.  A>v6jf  (  V.  C. l^Ti 

173. 
Will  not  be  decreed  where  Title  doubtfuL  OM 

V.  San^Mon  (Lords  JJ.),  262. 

STAMP. 

Petition  of  Married  Woman,  a  Pauper.  See  Seit 
Friend, 

STATUTE  OF  LIMITATIONS. 

See  Vendor  and  Purchaser,  7. 

Right  of  Creditor  appointed  Executor  of  Debtor 
to  retain  Debt  See  Debtor  and  Creditor,  S. ; 
Executors  and  Administrators,  2. 

STATUTES  (LOCAL  AND  PERSONAL) 

How  construed  with  regard  to  Rights  of  Pablic- 
See  Bight  of  Way, 


SUPPLEMENTAL  BILL. 
SUPPLEMENTAL  BILL. 


Discharge  by  Neglect  of  Creditor.    See  PnndpaJ 

and  Surety,  1. 

SURVIVOHSHIP 

See  WW.  17. 

TAXATION  AFTER  PAYMENT. 
A  mortgaRor,  being  obout  to  pay  off  n  mort- 
gage, received  on  a  Saturday  the  bill  of  costs, 
omouming  to  18/.,  nf  ihe  mortgagee's  solicitors, 
vho.  at  the  i^amc  lime,  appointed  the  following 
Monday  morning  for  settlement.  On  the  day 
appointed  the  principal  and  interest,  and  lOl. 
on  account  of  the  costs,  were  paid  and  received; 
biit  the  mortgagee's  solicitors  refused  to  deliver 
up  the  deeds  until  the  remaindiT  of  iheir  bill 
irns  paid.  The  mortgagor  anenrarda  paid  the 
balance  and  received  the  deeds.  A  petition  for 
taxation  of  the  bill,  od  ibe  ground  of  pressure 
and  improper  char^tcs,  was  dismissed  with  costs. 
Be  FiiKh  and  Shrpheard  (Lords  JJ.),  109. 

TENANT  FOR  LIFE. 

Bonuses  and  Dividends  on  Mexican  Mint  Share*. 

See  Hw^kmd  and  Wife. 
Sum  awarded  less  than  Sum  offered  by  Railway 

Company.     See  CaiU,  4. 

THELLUSSON  ACT. 

See  Witt,  30.  35. 

TRADE  MARKS. 
See  Injunction,  2. 

TRUSTEE  ACTS,  1850  &  1852. 


I.  Where  some  only  of  the  parties  interested 
presented  a  petition  under  the  Trustee  Act, 
18&0,  the  Court  held  that  it  could  make  the 
order  under  the  51st  section  of  the  Chancery 
Practice  Amendment  AcL     In  rt   Skarplty'i 

rn«to(v.a  K.).4o. 

3.  By  a  decree  a  peer  vas  ordered  to  execute 
%  certain  deed  to  secure  to  his  wife  a  rent- 
ebarge,  to  which,,  in  the  ^ui^  she  had  established 
ber  right  against  him.  Upon  his  refiisal,  the 
Court,  on  a  petition  under  the  Trustee  Act, 
1850,  appoioied  »  person  to  execute  the  deed 
forhim.    Mommgtunf.Mornington  (LordsJJ.), 


TRUSTEES'  BELIEF  ACT. 

A  party  purchasing  nn  estate  expressly  subject 
to  the  payment  of  legacies  charged  ibereon 
bj  vill,  is  not  a  trustee  within  the  mcaninit  of 
the  above  Act,  and  having  paid  the  money  into 
Coart  tutdei  that  Act,  and  prcKQled  a  petition 
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for  its  investment  or  for  repayment  to  the  peti- 
tioners, the  Conrt  directed  the  money  to  be 
paid  out  to  the  petitioners,  and  ordered  the  pe- 
titioners to  pay  the  respoDdeitts'  costs.  In  rt 
Buctby't  Triat  (M.  R. ),  18. 

TRUST  FUNDS. 
See  Tnalaad  Tnulttt,  1. 

TRUSTS  AND  TBUSTEEa 
Declaration  of  Trust  hy  Husband  in  favour  of 
Wife  by  giving  Promissory  Note,     See  ifta- 
bajid  and  Wi/e. 

1.  Where  real  estate  conTeyed  to  trostees  on 
trust  to  sell,  has  been  used  hy  the  devisee  of 
the  settlor  to  all  intents  and  purposes  M  realty, 
and  is  afterwards  sold  by  the  trustees,  the  trust 
fund,  the  produce  of  the  sale,  i>  to  be  taken  as 
real  anil  not  as  personal  estate.  In  re  Gunf- 
xer',  TruiU  (V.C.K.\  S7. 

2,  WbereatrufteehaBnoteieculedtbetmst 
deed,  a  misapplication  of  the  trust  moneys  will 
not  constitute  the  cenlui  que  iruH  a  specialty 
creditor  of  the  trustee.  Jenkiniy.  Robertmm 
I.V.C.  K.).  123. 

The  words  "  it  is  declared  "  are  suffieienl  to 
create  a  contract  between  the  trustee  and  catii 

Where  one  of  two  trustees  commits  >  breach 
of  trust,  the  representatives  of  such  trustee 
are  liable.     lb. 

Where  a  man  gives  a  bond  for  himself  "  and 
his  heirs,"  the  obligee  is  entitled  to  priority,  in 
respect  of  the  real  estate,  over  creditfirs  by 
specialty,  in  which  the  "  heirs  "  are  not  bound. 

In  an  admin islrati on  snlt  by  a  simple  con- 
tract creditor,  he  is  entitled  to  bis  costs  as  be- 
tween solicitor  and  client,  though  the  assets  are 
insufficient  for  payment  of  the  specially  credi- 
tor.    III. 

S.  Where  one  of  two  co-trustees  sold  out 
1000/.  stock,  part  of  the  trust  fund,  and  lent  it 

promissory  note,  and  a  deposit  of  the  title  deeds 
of  certain  freeholds, —  Held,  that  the  lands  be- 
came, not  a  security  for  the  trust  moneys,  bnta 
personal  indemnity  to  the  holder  of  the  deed*. 
Orount  V.  BoBlk  (V.  C.  K.),  182. 

4.  In  1824  A.  was  appointed  a  trustee  of 
lesEcholds.  situate  in  Middlesex  ;  and  the  deed 
by  which  he  was  appointed  contained  a  power 
for  II.  to  appoint  a  trustee  in  the  place  of  A.,  if 
A.  "  should  die,  or  decline,  or  become  incapable 
to  act  in  the  eiecotion  of  the  trusts  aforesaid." 
In  1832  A.  went  la  the  United  States  of  Ame- 
rica, and  bad  never  since  returned  to  this  coun- 
try, and  was  now  settled  in  trade  at  New  York. 
&'.  had  appointed  a  traslee  in  the  place  of  A. 
without  A.'s  consent.— /Wrf,  that  A.  was  "  in- 
capable to  act "  as  a  trustee  of  the  leaseholds  in 
question,  and  the  new  trustee  was  declared  to 
have  been  properly  appointed.  An  order  waa 
made  vesting  the  leaseholds  la  the  new  trustee. 
AUsnard  V.  IIW/W  ( V.  C.  S.),  237. 

5.  A  trustee  has  no  right,  when  called  on  to 
hand  over  the  trust  funds  to  new  trustees,  to 
charge  the  fund  with  the  expense  of  making  an 
attested  copy  of  the  settlement,  or  to  tnust  upon 
having  a  duplicate  copy  of  the  appointment  of 
new  trustees,  or  to  charge  for  cottntel'i  ttfunltm 
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as  to  his  right  to  sach  documents ;  and  irhen, 
upon  his  refusal  to  transfer,  until  such  duplicate 
copy  was  given ;  a  bill  was  filed,  the  Court  dis- 
allowed him  the  costs  of  the  suit  Warier  v. 
Anderfion  (V.  C.  \V.),  266. 

Qmtre^  whether  if  the  trustee  offered  to  pay 
for  the  duplicate  copy,  and  the  means  of  fur- 
nishing it  existed,  but  the  request  was  refused, 
the  Court  would  not  say  the  request  was  rea- 
sonable,    lb, 

6*  The  trustees  of  a  settlement,  having  no 
power  to  do  so,  invested  part  of  the  trust  funds 
in  the  purchase  of  lands,  the  husband  and  wife 
executing  a  deed  authorizing  the  trustees  to  sell 
(if  necessary),  and  indemnify  themselves.  Wiles 
V.  Gresham  (V.  C.  K.),  348. 

But  the  Court  restrained  the  trustees  from 
selling  and  indemnifying  themselves  out  of  the 
surplus,  until  a  sale  was  ascertained  to  be  for 
the  benefit  of  the  children  of  the  marriage  (par- 
ties interested),  who  were  not  yet  sui  juris,   lb. 

QuarCf  whether  the  indemnity  is  valid.     Jb. 

7.  An  official  assignee  in  bankruptcy  paid, 
from  time  to  time,  moneys  received  in  his  of- 
ficial character,  and  also  his  private  moneys, 
into  two  banks,  to  his  own  undistinguished 
account,  and  he  also  drew  from  each  of  these 
accounts  moneys  for  his  private  purposes,  and 
on  account  of  his  ollice.  He  kept  no  **  of- 
ficial account,"  but  the  commissioner,  in  passing 
the  quarterly  accounts,  treated  the  account  with 
one  of  the  banks  as  the  "  official  account,**  the 
balance  there  being,  when  submitted  to  the 
commissioner,  made  to  tally  with  the  balance 
appearing  to  be  in  his  hands.  At  the  time  of 
his  death,  there  were  balances  in  his  favour  at 
both  banks.  The  successor,  in  his  office  of  of- 
ficial assignee,  claimed  both  the  balances  as 
applicable  to  the  payment  of  sums  received  by 
him  in  his  official  character. 

Ht'bl,  that  he  was  entitled  to  such  portion  of  the 
balances  as  consisted  of  moneys  attributable  to 
the  official  moneys,  which  was  to  be  ascertained 
on  the  principle  of  considering  each  sum  drawn 
out  as  going  to  discharge  the  earliest  debt  due 
from  the  bank  then  remaining  unpaid.  Pennell 
V.  DcJJvli  (Lords  JJ.),  o7U. 

UNCERTIFICATED  BANKRUPT. 

Administration  of  after-acquired  Property.     See 
Bankrupt^  1.  3. 

USAGE. 

See  Charity,  2. 

USURY. 

J.  II.  having  applied  to  R.  L.  for  a  loan,  the 
latter  requested  to  see  the  deeds  relating  to  II.'s 
landed  estates,  and  having  examined  them, 
consented  to  advance  the  mouey,  at  tijc  rate  of 
60/.  per  cent,  interest,  laking  as  a  security,  be- 
sides bills  of  exchange,  a  warrant  of  attorney  to 
confess  judgment,  which  was  immediately  en- 
tered up  and  registered.  H.*8  landed  estates 
having  been  subsequently  sold  by  a  mortgagee, 
L.  claimed  to  come  in  as  a  judgir.ent  creditor ; 
but  the  Court  dismissed  his  bill  on  tlie  ground 
that  his  was  a  loan  on  tlie>  tucuriiti  of/atids,  and 
BO  came  wiihin  the  prov'so  in  2  &  ,3  Vict  c.  37. 
Lane  x.  Iforlock  (V.  C.  K.),  279. 


VENDOR  AND  PURCHASER 

Liability  to  see  to  Application  of  Parchase  Mooej. 
See  Mortgagor  ami  Mortgagee^  2. 

1.  A  vendor  described  part  of  the  propertj  ai 
leasehold,  renewable  every  twenty-one  veui 
on  certain  terms.  The  fourth  condition  dsak 
provided  that  the  purchaser  should,  withii 
fourteen  days  after  delivery  of  abstract  teod  'm 
his  objections  to  the  title,  and  that  the  vendor 
should  be  at  liberty  at  any  time  afterwds  to 
vacate  the  sale.  The  fifth  condition  provided tbt 
the  existing  lease  should  be  taken  as  snficioa 
title  to  the  leasehold  part ;  and  the  sixth  pro- 
vided that  if  the  estate  should  be  improperly 
described,  the  error  should  not  vitiate  the  silt, 
but  should  be  tlie  subject  of  compensation.  Tm 
purchaser  required  further  evidence  of  the  right 
of  renewal,  and  it  was  then  discovered  thit  no 
such  right  existed.— //e/<i,  that  ••  title  "  referred 
to  title  to  the  thing  described,  and  not  to  the 
description  of  it ;  that  the  vendor  conid  doc 
claim  to  vacate  the  sale,  bat  that  the  purchaser 
had  a  right  to  have  the  contract  performed, 
with  compensation.  Painter  v.  Newhjf  (Y.  C.  W.), 
173. 

2.  Where  a  title  depended  upon  the  qaesti^ 
whether  a  power  to  appoint ^by  "deed  or  dwds, 
writing  or  writings  under  hand  and  seal,^  vts 
well  excrcisi'd  by  a  eeneral  bequest  in  avil 
executed  since  the  1  Vict.  c.  26.,  the  Court,  not- 
withstanding the  decision  in  BuckeU  r.  Bknk- 
hom^  5  Hare,  131.,  refused  to  decxee  a  specific 
performance  against  a  purchaser.  CoQard  v. 
Sampson  (Lords  J  J.),  262. 

3.  Defendants  contracted  with  plaintiff  for 
the  purchase  of  land  for  4069iL  No  time  was 
fixed  for  completion.  Defendants  required  pos- 
session, and  plaintiff  agreed  to  give  it,  but  sti- 
pulated that  they  should  deposit  ^  the  purchase- 
money  in  the  joint  names  of  himself  and  the 
chairman  of  the  company,  at  his  own  bankers, 
and  enter  into  an  undert^ing  to  complete  vtfjt- 
out  delay,  and  to  pay  interest  till  completjoo." 
The  defendants  deposited  4000/L  and  took  ftf- 
session. — Held,  that  the  sum  so  deposited  mast 
be  treated  as  purchase-money,  appropriated  viik 
the  consent  of  the  vendor ;  and  the  bank  \asw% 
failed,  the  vendor  must  bear  the  loss.  St  Pad 
V.  The  Birmingham  Wolverhampton  and  Stasr 
Valley  RaUway  Company  (V.  C.  W.),  274. 

4.  A,  against  whom  a  judgment  was  regis- 
tered, mortgaged  a  freehold  estate  to  R  v^ 
power  of  sale,  and  a  satisfied  term  was  as$^^ 
in  trust  for  H.,  and  to  attend  the  inheritvec- 
B.  contracted  to  sell  to  C.  The  five  yean  frcm 
the  registration  of  the  judgment  afterwards  ex- 
pired, and  the  judgment  was  not  then  re-re^ 
tered.  IJefore,  however,  any  conveyance  to  C. 
was  executed,  the  judgment  was  m-npsiatd, 
and  notice  of  it  was  given  to  C. 

Held,  that  the  completion  of  the  cootnct 
could  be  enforced  upon  C.  only  upon  the  con- 
dition of  the  judgment  creditor  releasing  or  ex- 
onerating the  estate.  Freer  v  Hesse  (Ixxds  JJ.)« 
336. 

5.  G.,  entitled  to  copyholds  as  tenant  in  tail 
in  remainder,  subject  to  the  life  estate  of  kit 
father,  became  bankrupt  in  1 83S.  Being  unable 
to  obtain  the  concurrence  of  the  tenant  for  life 
in  suffering  a  recovery,  and  there  being  no  cas- 
tom  in  the  manor  to  bar  entails  by  fine,  tbe  as- 
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signees  put  up  for  sale  an  estate  for  the  life  of 
the  bankrupt,  subject  to  the  estate  of  the  tenant 
for  life.  The  bankrupt,  having  obtained  his 
certiticate,  became  the  purchaser.  After  the 
death  of  the  tenant  for  life,  the  assiguees  claim- 
ing the  right  to  bar  the  entail,  contracted  to  sell 
to  the  defendants  the  customary  fee,  subject  to 
the  life  estate  of  the  bankrupt  Upon  a  bill 
filed  by  the  assignees  for  specific  performance, 
— Held^  that  no  greater  interest  passed  to  the 
assignees  than  the  reversionary  life  estate  of  the 
bankrupt.     Jolmson  v.  Smiley  (M.  R.),  397. 

The  conditions  of  sale,  after  stating  certain 
dealings  with,  and  facts  relating  to,  the  title  to 
the  property,  concluded  by  stating  that  the  as- 
signees or  the  commissioners  had  power  to  bar 
the  entail  and  to  sell  the  reversion  in  fee. — Held^ 
that  this  was  not  stated  as  a  conclusion  of  law 
from  the  preceding  circumstances,  but  as  a  dis- 
tinct and  positive  fact,  and  that  the  purchaser 
was  not  thereby  precluded  from  inquiring  into 
the  title.     lb. 

6.  Where,  under  the  General  Order  of  1 6th 
July,  1851,  the  Master  has  approved  of  a  pur- 
chaser,  and  a  contract  has  been  signed,  no  one 
who  is  not  a  party  to  the  suit  has  a  right  to  be 
heard  in  opposition  to  the  confirmation  of  the 
report,  on  the  ground  that  he  is  willing  to  give 
a  higher  price.  But  where  such  a  party  was 
heard  by  consent,  the  Court,  although  it  refustd 
to  open  the  sale,  gave  him  his  costs  out  of  the 
proceeds  of  the  estate.  MiUican  v.  Vander^ 
plank  (V.  C.  W.),  429. 

SeniUe,  that  the  Court  will  not  rescind  the 
contract,  except  at  the  instance  of  some  party 
to  the  suit,  who  objected  before  the  Master,  or 
where  the  sale  has  taken  place  at  a  grossly  in- 
adequate price,     lb. 

General  principles  on  which  the  Court  acts 
in  opening  biddings.     lb. 

7.  W.  purchased  land  for  a  valuable  consi- 
deration, without  notice  of  a  rentcharge  pay* 
able  thereout  to  trustees  for  the  benefit  of  a 
charity.  All  the  trustees  having  been  long 
dead,  and  it  not  being  known  in  whom  the  legal 
estate  in  the  rentcharge  waa  vested,  the  Attor- 
ney-General and  others  filed  an  information 
and  bill  against  the  purchaser  for  the  execution 
of  the  trusts  of  the  deed  granting  the  rent- 
chart^e,  for  payment  of  all  arrears,  and  for  a 
provision  as  to  future  payments. — HeldyXYizX 
the  defence  set  up  of  a  purchase  for  valuable 
consideration,  without  notice,  was  a  good  de- 
fence in  Equity  against  a  legal  right  Attorney- 
General  v.  WUkins  (M.  R.),  514. 

8.  A.  became  the  purchaser,  at  a  sale  by 
public  auction,  of  a  house,  described  in  the 
printed  particulars  of  sale  as  No.  58.  Pall  Mall, 
opposite  to  Marlborough  House,  and  paid  a  de- 
posit in  respect  of  the  purchase-money.  There 
was  no  evidence  to  show  whether  or  not  A.  had 
any  knowledge  of  the  house  prior  to  the  sale. 
The  house  was  not  in  Pall  Mall,  but  was  at  the 
rear  of  57.  Pall  Mall,  and  was  approached  from 
Pall  Mall  by  a  passage  formed  through  the 
ground  floor  of  57.  Pail  Mall,  and  which  pas- 
sage rested  on  a  stone  floor  resting  on  timber 
beams,  which  were  in  an  insecure  state.  The 
abstract  of  title  was  examined  by  A.'s  solicitor 
at  one  of  the  ofllces  in  58.  Pall  Mall,  and  after- 
wards an  objection  was  taken  by  A.  that  there 
were  cellars  under  the  passage  and  under  part 


of  No.  57.  Pall  Mall.  Upon  a  bill  filed  by  A. 
to  rescind  the  contract,  and  for  the  repayment 
of  the  deposit,  on  the  grounds,  first,  that  the 
access  to  the  house  was  not  such  as  could  be 
forced  on  a  purchaser,  there  being  no  mention 
in  the  particulars  of  sale  of  any  peculiarity  as 
to  such  access ;  and,  secondly,  that  the  house 
being  described  as  58.  Pall  Mall,  was  not  in 
Pall  Mall,— //cW,  that,  on  the  first  ground  of 
objection,  A.  was  entitled  to  relief. 

Setnble,  that,  as  to  the  second  ground  of  ob- 
jection, although  there  was  a  misdescription  of 
the  house,  A.  had,  by  his  conduct,  waived  his 
right  to  have  the  contract  rescinded.  Stanton 
V.  Tattersall  (V.  C.  S.),  543. 

9.  An  Act  of  Parliament  declared  that  cer- 
tain hereditaments  should  be  vested  in  trustees, 
their  heirs,  and  assigns,  for  the  purpose  of  grant- 
ing building  leases,  to  contain  specified  cove- 
nants ;  and  went  on  to  authorize  the  trustees  to 
pay  the  costs  incurred  out  of  the  rents,  and  de- 
clared the  same  to  be  a  charge  on  the  premises. 

Heldf  first,  that  the  legal  estate  was  vested  in 
the  trustees. 

Secondly,  that  the  costs  were  a  charge  on  the 
estate  ;  and  that  the  Court  had  power  to  direct 
a  sale  of  the  corpus  for  payment  of  the  costs. 

Thirdly,  that  a  purchaser  under  the  Court 
could  not  object  that  the  leases  were  invalid. 
Vixon  V.  Wilkinson  (V.  C.  K,),  556. 

VESTED  INTEREST. 
See  WiU,  2.  22. 

VESTING  ORDER. 
Uses  to  bar  Dower.    See  Practice,  14. 

VICE-CHANCELLOR 

Af^er  Decree  to  vary  Order  of  another  Vice- 
Chancellor.     See  Jurisdiction^  1. 

VISITOR 
See  Charity,  1,  2. 

VOLUNTARY  SETTLEMENT. 

A  post-nuptial  settlement  of  a  wife*s  real  es- 
tate in  favour  of  herself  and  her  husband  and 
children,  supported  against  a  subsequent  mort- 
gage by  her  husband  and  herself^  acknowledged 
by  her.     Hewison  v.  Negus  (Lords  JJ.),  230. 

WAIVER 

Of  Claim  for  Remuneration.  See  Joint  Stock 
Companies  Winding-up  Acts,  4. 

Of  Irregularity.    See  Formd  Pauperis, 

WANT  OF  PARTIES. 

See  Joint  Stock  Company,  3. 

Objection  raised  by  Answer.    See  Parties. 

WEST  INDIE& 
Legal  and  Equitable  Assets.    See  Bond. 

WILL. 

Declaration  of  Trust  by  Husband  in  favour  of 
Wife.     See  Husband  and  Wife. 

••  Heirs  of  Body."    See  Practice,  1.    . 

1.  A  testator,  by  his  will,  gave  all  his  fjree- 
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hold  and  copyhold  hereditaments  in  the  county  | 
of  D.,  **  ^hich  had  or  might  thereafter  come 
into  his  possession  by  inheritance  from  his  late 
fkther/'  to  trustees  for  a  term  of  500  years, 
upon  trust,  to  provide  for  the  payment,  among 
other  things,  of  an  annuity  of  3000/.  to  his  wife. 
•Part  of  the  testator^s  estates  in  the  county  of  D. 
"were  conveyed  to  him  by  his  father  by  deed  of 
^ift,  and  he  entered  into  possession  of  them  in 
his  father's  lifetime.  Other  part  of  the  testa- 
tor's estates  in  the  county  of  D.  were  devised 
to  him  by  his  father's  will,  he  being  his  father's 
heir-at-law.  The  latter  estate  was  insufficient 
<o  provide  for  the  sums  charged  upon  it 

Held,  that  the  estates  acquired  by  the  testator 
by  the  deed  of  eift  did  not  pass  by  the  devise  to 
^e  trustees.  iVilkinson  v.  Bewicke  (Lords 
J  J.).  12. 

2.  A  testator  gave  all  his  real  property  to 
liis  sons,  in  equal  shares,  as  tenants  in  common, 
4o  be  vested  in  them,  as  to  one  moiety,  when 
-each  son  should  attain  the  age  of  twenty -one, 
■and  as  to  the  other,  when  the  youngest  sou  for 
the  time  K'ing  should  attain  twenty-one;  and 
in  case  any  of  them  should  die  before  his  respec- 
tive moieties  became  vested,  he  gave  the  un- 
vested share  which  should  belong  to  such  son 
to  his  other  sons.  And  he  directed  the  guar- 
dians appointed  by  the  will  to  receive  the  rents 
of  the  shares  during  the  minority  of  his  sons, 
and  apply  the  whole  or  any  part  to  their  respec- 
tive educations. 

Held,  that  "vested"  must  be  taken  to  mean 
•*  not  liable  to  be  divosted  "  or  "  vested  indefea- 
sibly .  '*    PooU  v.  Bolt  (  V.  C.  W. ),  2 1 . 

The  testator  directed  X\is  trustees  not  to  pay 
over  the  shares  of  the  sons,  or  permit  them  to 
enter  upon  the  real  estate,  until  they  had  given 
bonds  not  to  marry  or  illegally  cohabit  with  the 
daughters  of  a  person  named.  The  Court  de- 
clined, on  the  application  of  a  party  having  a 
remote  interest,  to  direct  such  bonds  to  be  given. 
Jb. 

3.  A  shareholder  in  an  unincorporated  in- 
surance company,  by  \»hose  rules  every  holder 
of  shares  was  required  to  effect  an  insurance 
with  the  company,  by  his  will  gave  to  A.  and 
IJ.  **  all  and  every  of  his  shares  and  interest  in 
the  company,  and  all  the  advantages  to  be  de- 
rived therefrom."  The  words  **  shares  and  in- 
terest "  were  also  in  other  parts  of  the  will  used 
with  reference  to  companies  of  different  kinds. 

HeUl^  that  the  policy  of  assurance  effected  by 
the  testator  with  the  company  did  not  pass  under 
the  bequest  Harrington  v.  Moffatt  ('Lords 
JJ.),  35. 

4.  A  bequest  of  an  annuity  to  a  single  woman 
during  the  term  of  her  natural  life,  "  if  she  shall 
so  long  remain  sole  and  unmnrried," — Held,  to 
be  a  limitation  as  distinguished  from  a  condi- 
tion, and  that  the  annuity  ceased  upon  the  mar- 
riage of  the  legatee.  Heath  v.  Lewis  (^  Lords 
JJ.),  55. 

5.  A  testator,  by  his  will,  gave  to  S.  K.  certain 
real  estate  for  life,  charged  with  certain  an- 
nuities therein  mentioned,  and  then  continued, 
*'  but  in  case  the  aforesaid  annuitants,  or  any 
one  of  them,  shall  survive  the  said  S.  K.,  I  then 
give  the  aforesaid  estate  unto  the  eRlest  sur- 
viving son  of  S.  K.,  charged  with  the  aforesaid 
annuities ;  but  in  default  of  issue  male,  I  give 


the  above  demised  premises  unto  his  brother, 
T.  K.,  charged  in  like  manner  with  the  aforvsaid 
annuities,  and  unto  his  eldest  surviving  son,  on 
the  same  conditions,  but  in  default  of  issue  inak, 
my  will  is,  that  the  aforesaid  demised  pmaisei 
do  descend  unto  my  heirs-at-law,  charged  never- 
theless  with  the  above-mentioned  annnities^^ 
S.  K.  survived  all  the  annuitants ;  and  his  ekiest 
surviving  son,  J.  K.,  after  the  death  of  &  IL, 
enjoyed  the  estate  during  his  life,  and  died, 
leaving  a  widow  and  an  only  daughter  him  tir- 
viving. 

Held,  that  the  second  son  of  S.  K.  took  the 
estate  as  tenant  in  tail  male,  subject  to  the 
dower  of  J.  K.'s  widow.  Kmf  y.  Keg  (Lords 
JJ.),  82. 

6.  Lines  in  ink  were  drawn  across  a  psit  of 
a  will  made  subsequently  to  the  1  Vict  c  26. 
The  Ecclesiastical  Court  granted  probate  ml  fat 
simile  of  the  will  '*  with  all  erasures,  alteratioDS, 
interlineations,  and  obliterations  appeariog 
thereon."  No  evidence  was  produced  as  to 
these  lines. 

Held,  that  the  presumption  was,  that  they 
were  made  after  the  execution  of  the  wiU,  and 
that  the  portion  included  within  them  most 
stand  as  part  of  the  wilL  Gann  v.  Grtgonf 
(V.C.  S.),  112. 

7.  Where  the  shares  in  a  canal  are  dedwd 
by  the  private  Act  to  be  perBonal  property,  asd 
transmissible  as  such,  and  by  a  subsequent  Act 
power  is  given  to  raise  money  by  mortgage,  to 
be  secured  upon  the  tolls  and  on  the  under- 
taking. 

Held,  that  a  gift  of  the  sliares  to  a  charity 
is  not  void  within  the  Mortmain  Act,  bat  that 
a  gift  of  a  sum  secured  by  mortgage  of  the  toUs 
is  void  under  that  Act  In  the  Maiier  of  Lang- 
llama  Tl'i// (V.C.  W.),  118. 

8.  A  testator  directed  his  executors,  after  the 
death  of  his  wife  (if  his  nephew  should  be  then 
dead  without  issue),  to  pay  and  transfer  the 
sum  of  50C0/.  equally  between  his  two  nieces, 
L.  and  G.,  for  their  separate  use ;  and  in  case 
either  or  both  L.  and  G.  should  die  in  the  life- 
time of  his  widow,  then  to  divide  the  share  of 
the  one  so  dying  equally  among  her  children 
as  tenants  in  common.  The  testator  then  gave 
his  residuary  funded  property  to  his  wife  for 
life,  and  directed  his  executors,  after  her  dvath, 
to  stand  possessed  thereof  for  the  benefit  of  L 
and  G.  in  manner  thereinbefore  directed  of  and 
concerning  the  sum  of  5000/.  L.  died  before 
the  testator,  leaving  three  children.  —  HeU- 
that  there  was  an  intestacy  as  to  L.'6  share  </ 
the  residue.  Lumley  v.  Bobbins  (V.  C.  W.\ 
129. 

9.  S.  by  his  will  bequeathed  to  P.  **ibe 
principal  simi  of  3000/.  and  the  interest  to  ac- 
crue thereon  secured  to  be  paid  to  me  by  s 
mortgage  in  fee."  • 

S.  also  bequeathed  to  P.  "  my  twenty  shares 
in  the  Suffolk  Fire  Office,  and  all  other  my 
right  and  interest  in  the  said  shares,  either  is 
the  Suffolk  Fire  Office  or  in  any  other  office  in 
which  the  same  have  been  or  shall  be  trans- 
ferred or  placed,  and  all  my  right,  interest  and 
property  therein  or  thereto,  or  in  the  moneji 
arisii:g,  or  that  may  arise,  by  sale  of  any'cf 
the  said  twenty  shares." 

The  3000/,  was  paid  off  by  the  mortgage!, 
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and  voluntarily  received  by  the  testator  in  his 
lifetime. 

The  shares  and  business  of  the  Suffolk  Fire 
Office  were  purchased  by  another  company, 
and  the  value  of  the  shares  was  paid  partly  in 
shares  of  the  new  company,  and  partly  in  cash. 
Sixty-eight  shares  and  1200/.  were  the  estimated 
value  of  the  testator's  twenty  shares.  The  tes- 
tator received  the  1200/.  in  his  lifetime. — Heldf 

1.  That  the   legacy  of  8000/.   was   adeemed  ; 

2.  That  the  legatee  took  only  the  sixty-eight 
shares,  and  not  the  1200/.  Phillips  v.  Turner 
(M.  R.),  144. 

10.  NVhere  there  is  a  clear  gift  by  will  of  a 
life  interest  and  a  reversion,  and  the  estate 
proves  insufficient,  the  tenant  for  life  and  re- 
versioner must  proportionately  bear  the  loss  ; 
but  where  there  is  a  gift  of  an  annuity  and  of 
the  residue,  the  annuity  must  be  paid  in  full  to 
the  extent  of  the  property.  Crolt/  v.  Weld 
(Lords  JJ.),  134. 

11.  A  testatrix  gave  her  residuary  estate  to 
her  executors,  and  directed  them  to  apply 
such  part  as  by  law  might  be  legally  so  ap- 
plied towards  the  endowment  of  district 
churches  and  chapels  ;  and  as  to  such  part  as 
might  not  be  legally  so  applied,  she  stated  that 
she  made  no  disposition. 

Heldy  this  waa  a  bequest  to  endow  churches 
already  built,  or  which  might  be  hereafter 
built,  and  not  void  under  the  Statute  of  Mort- 
main. —  Held,  also,  that  the  debts  and  legacies 
must  be  apportioned  between  the  residue,  con- 
sisting of  pure  personalty,  and  that  consisting  of 
personalty  savouring  of  the  realty. 

Held,  that  arrears  of  rent  due  at  the  death  of 
the  testatrix  are  pure  personaltv.  Edwards  v. 
//a//(V.  C.W.),  145. 

12.  A  testator  gave  all  his  real  and  personal 
estate  to  trustees,  to  invest  the  proceeds  and 
pay  **  the  clear  yearly  sura  of  180/.,  part  of  the 
interest,  to  A.,  and  the  clear  yearly  sum  of 
180/.,  further  part,  &c.  to  the  daughter  of  A. 
during  the  life  of  the  mother,  and  after  her 
death  to  pay  the  sum  of  20/.  further  part,  &c. 
in  addition  to  the  180/.  to  the  said  daughter. 
The  testator  then  gave  certain  h^gacies,  and 
directed  the  trustees  to  divide  the  residue  of  the 
interest  equally  among  the  daughters  of  A. 
during  their  respective  lives  ;  and  if  all  or  any 
of  them  should  die,  leaving  issue,  then  in  trust 
to  divide  his  residuary  estate  among  such  issue; 
and  if  only  one  should  leave  issue,  then  to  divide 
his  whole  residuary  estate  among  such  issue. — 
Held,  that  the  gift  to  A.  was  a  gift  of  a  life 
annuity  only.  Baynes  v.  Ridge  (V.  C.  W.), 
157. 

13.  A.,  by  his  will,  devised  an  estate  in  fee 
to  J.  M.,  and  by  a  codicil  declared  that  if  J.  M. 
should  *'  die  without  issue,  or  before  he  should 
attain  twenty-one,"  the  estate  should  go  over 
to  W.  M.  and  his  heirs.  J.  M.  attained  twenty- 
one.  Upon  a 'special  case  filed  for  the  purpose 
of  determining  what  estate  J.  M.  took.  —  Held, 
that  the  word  "or"  should  be  construed  "and;" 
that  the  meaning  given  by  the  29th  section  of 
1  Vict.  c.  2C.  to  the  words  "dying  without 
issue."  did  not  apply  when  those  words  were 
coupled  either  by  position  or  by  the  authority 
of  decided  cases,  with  other  words,  and  that 
J.  M.  took  an  indefeasible  estate  in  fee  simple. 
Morris  v.  Morris  (M.  R.),  167. 


14.  A  testator  bequeathed  a  scon  of  money 
*'  in  or  towards  the  maintenance,  support  and 
carrying  on  "  of  a  school,  with  a  direction  that 
no  part  of  the  money  should  be  applied  "  in  the 
purchase  of  lands,  or  in  the  purchase  or  erec- 
tion of  buildings,  his  expectation  being  that 
other  persons  would,  at  their  expense,  purchase 
the  necessary  land  and  buildings  for  the  above- 
mentioned  purposes.  —  Held,  that  the  bequest 
was  not  void  under  the  Statute  of  Mortmain. 
Cawood  V.  Thompson  (V.  C.  S.),  169. 

15.  E.,  on  his  death-bed,  gave  his  wife  a 
cheque  on  his  bankers  for  1000/1  A  few  days 
afterwards  E.  told  B.,  a  friend,  that  he  wished 
to  give  Mrs.  E.  1000/.,  and  had  drawn  a 
cheque  in  her  favour  upon  his  bankers,  but  he 
was  afraid  they  would  not  pay  the  cheque 
over  the  counter,  and  he  wished  B.  to  take  the 
cheque,  and  give  Mrs.  E.  B.'s  own  cheque  in 
exchange.  This  was  done,  and  E.*s  cheque 
was  paid  into  B.'s  bankers,  who  received  the 
money  two  hours  before  E/s  death.  B.'8 
cheque  was  post  dated.  Being  crossed,  and 
Mrs.  E.  not  having  any  bankers,  the  money  was 
not  received  by  her,  but  after  the  death  of  E. 
she  obtained  an  uncrossed  chcqne  from  B., 
which  was  duly  paid.  —  Held^  that  E.'8  cheque 
was  given  to  B.  in  E.'s  lifetime  in  trust  for 
Mrs.  E.,  and  that  she  was  entitled  to  the  1000/1 

On  appeal  before  the  Lords  Justices,  —  Held^ 
that  this  was  a  good  donatio  mortis  caus&y  and 
that  Mrs.  E.  was  entitled  to  the  1000/.  Bouts 
V.  Ellis  m.^,),  176. 

1 6.  A  testator  being  seised  of  real  estate  in 
fee,  and  having  also  a  general  power  of  ap- 
pointment over  other  real  estate,  exercised  the 
power  by  his  will.  His  real  and  personal  estate 
proving  insufficient  for  the  payment  of  his  debts, 
it  was  Held,  that  the  appointed  real  estate  was 
liable  for  the  deficiency,  whether  the  debts  were 
on  simple  contract  or  specialty.  Fleming  y. 
Buchanan  (Lords  JJ.),  186. 

17.  A  testatrix  having  had  seven  brothers 
and  sisters,  of  whom  six  were  alive  at  the  date 
of  her  will,  gave  ail  her  projwrty  to  her  mother 
for  life,  and  af^er  her  death  to  be  e<iually  divided 
between  her  "  surviving  brothers  and  sisters." 
The  six  brothers  and  sisters  survived  the  tenant 
for  life,  but  four  of  them  died  before  the  testa- 
trix.—  Held,  that  the  brother  and  sister  who 
were  alive  at  the  death  of  the  testatrix  took  the 
whole  fund.  Spurrell  \.  Spurrell  (V.  C.  W.), 
192. 

18.  D.  H.  D.  devised  all  his  estates,  &c  to 
trustees,  in  trust  to  pay  the  annual  proceeds  to 
his  wife  for  her  life,  and  af^r  her  death  to  sell 
and  convert  the  same,  and  invest  a  certain  fund, 
part  of  the  proceeds,  in  the  purchase  of  an  an- 
nuity for  the  life  of  his  son  C.  The  will  con- 
tained a  proviso  against  anticipation,  and  a 
limitation  over  in  the  event  of  C.'s  becoming 
bankrupt  or  insolvent,  or  doing  any  act  to  as- 
sign or  incumber  the  annuity,  either  before  or 
after  the  testator's  death.  C.  survived  the  tes- 
tator, but  died  in  the  lifetime  of  the  tenant  for 
life,  without  having  done  any  of  the  acts  which 
were  to  operate  in  defeasance  of  his  estate, — 
Hvll,  that  the  representatives  of  C.  were  en- 
titled to  the  fund.  Day  v.  7;ay(V.  C.  K), 
19. 5. 

19.  A  testator  directed  that  certain  personal 
property  should  be  accumubted  for  a  period  of 
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twenty-one  yean  after  his  death,  and  at  the 
terminatioQ  of  that  period  should  hecome  the 
property  of  "  the  then  nearest  of  kin  to  him- 
self in  Uie  male  line  in  preference  to  the  female 
line,  upon  the  condition  of  the  inheritor  thereof 
assuming  the  surname  of  S.,  if  not  of  that  sur- 
name, and  that  such  inheritor  of  the  said  capi- 
tal sum  should  bear  the  arms  which  might  have 
been  assigned  to  him,  in  default  thereof  the 
next  in  lawful  succession,  and  successively  the 
heir  or  successor  who  should  legally  comply 
with  these  conditions,'*  8cc — Held^  that  the 
testator's  surviying  sister,  living  at  the  end  of 
the  twenty-one  years,  being  the  nearest  of  kin 
in  the  paternal  line,  was  entitled  to  the  fund  in 
preference  to  a  cousin,  the  testator's  nearest 
male  relation,  claiming  entirely  through  males, 
and  to  the^  testator's  nephews,  his  nearest  of 
kin,  who  were  males.  Boys  v.  Bradley  (Lords 
JJ.),  201. 

20.  A  will  was  attested  by  two  marksmen  : 
below  their  names  two  other  persons  signed  the 
document  with  the  word  **  witness  "  alone  against 
their  names.  There  was  contradictory  evi- 
dence as  to  the  object  for  which  these  two  per- 
sons signed.— ^eu,  that  looking  at  the  docu- 
ment only,  the  two  latter  persons  must  be  taken 
to  be  witnesses  to  the  will,  and  that  a  legacy 
given  to  the  wife  of  one  of  such  witnesses  was 
void.  —  Qu/tre^  whether  evidence  was  admis- 
sible to  explain  the  object  of  their  signing. 
Wigan  v.  Rowland  (V.  C.  W.),  213. 

21.  J.  M.  by  his  will  bequeathed  all  his  per- 
sonal estate  to  his  wife  ;  he  then  devised  his 
estate  at  L.  B.  to  J.  P.  and  T.  P.,  charged  with 
an  annuity  to  his  wife,  and  devised  his  estate  of 
S.  K.  and  L  to  trustees  until  all  his  nephews 
and  nieces  should  attain  the  age  of  twenty-one, 
— Oeldj  that  the  widow  was  compelled  ^to 
elect  between  the  dower  to  which  she  was  en- 
titled out  of  the  estates  of  S.  R.  and  L.  and  the 
benefit  given  her  by  the  wilL  Parker  v.  Sotcerby 
(V.  C.K.),  217. 

22.  A  testator  directed  that  as  soon  as  all  his 
nephews  and  nieces  hod  attained  twenty-one, 
his  estates  should  be  sold  and  the  proceeds  di- 
vided amongst  them  equally,  with  the  ex- 
ception of  two  specially  named. —  Held^  that 
each  of  the  nephews  and  nieces,  on  attaining 
twenty-one  (except  those  specially  excluded), 
acquired  a  vested  interest.  Parker  v.  Sowerby 
(V.C.  K.),  217. 

23.  G.  A.  F.,  after  bequeathing  certain  lega- 
cies and  annuities,  gave  and  bequeathed  all 
**  the  rest,  residue,  and  remainder  of  his  estate 
and  effects,  whatsoever  and  wheresoever,"  to 
trustees  upon  certain  trusts. —  //eW,  that  real 
estate,  of  which  the  testator  was  seised,  passed 
by  the  residuary  gil^  Fullerton  v.  Martin 
CV.  C.  K.),  224. 

24.  Where  there  is  a  devise  and  direction  in 
a  testator's  will,  to  sell  his  real  estate,  and  that 
the  proceeds  should  sink  into,  and  be  deemed 
part  of,  his  personal  estate,  and  the  whole  applied 
according  to  the  terms  of  the  will,  the  true 
construction  of  such  a  devise  is,  that,  so  far  as 
the  intention  of  the  testator  can  be  carried  out, 
the  conversion  takes  effect  according  to  the  di- 
rection in  the  will,  but  where  the  object  fails, 
as  by  a  lapse  in  the  lifetime  of  the  testator,  the 
direction  to  convert  does  not  take  effect  (The 
decision  on  this  point  in  the  case  of  Phillips  y.   | 


Phillips,  1  MyL  &  K.  649.,  overrnled.)  Tayhr  v. 
Taylor  (L,  C),  239. 

25.  In  a  bequest  to  the  son  and  unmarried 
daughter  of  A.,— //eW,  that  the  word  •*  unmar- 
ried "meant  never  having  been  married,  and 
that  a  daughter  of  A.,  who  was  a  widow  at  the 
time,  was  not  entitled  to  participate  in  the  be- 
quest    Hall  V.  Robertson  (V.  C.  S-X  245. 

26.  A  testator  gave  a  legacy  to  **  my  niece," 
the  daughter  of  my  late  sister  •*  Sarah."  The 
testator  had  no  sister  •*  Sarah  ;"  but  he  had  a 
sister  '*  Sarah  Ann,"  whose  only  child  was  a  son. 
The  Court  ordered  payment  of  the  legacy  to 
this  son.  In  tfie  Matter  of  Rickifs  EstaU 
(V.  C.  W.),  251. 

27.  Where  a  testator  gare  certain  legacies, 
and  then  gave  and  bequeathed  **  all  the  rest  aad 
residue  "  of  his  **  estate  and  effects  "  to  tmsteei, 
**  in  trust  to  collect,  get  in,  and  receive  the  same, 
and  to  invest  the  same  and  every  port  thereof" 
in  the  funds  on  certain  trusts,  the  residoarr  gift 
was  held  to  pass  the  testator's  real  estate. 
D'AUnaine  v.  Mosdey  (V.  C.  K.),  252. 

28.'  A  testator  directed  his  trainees  to  invest 
2000/1,  and  to  pay  the  dividends  toC  S.  during 
his  natural  life  ;  but  directed  that  C.  S.  should 
not  have  power  to  **  anticipate,  or  otherwise  is 
any  manner  assign  or  encomber,"  the  said  dm- 
dends ;  and  in  case  he  attempted  to  do  so^  the 
testator  directed  that  the  stock  should  be  held 
upon  other  trusts.     C  S.,  after  some  dividends 
became  due,  assigned  the  same,  bat  nor  say  fa- 
ture  dividends. — Held,  that  there  was  no  for- 
feiture   of   his    interest      Re   Stmltz's    Trust 
(Lords  J  J.),  334. 

29.  A.  by  will  devised  to  tmstees  two  estates, 
S.  &  IL,  upon  trust  for  R.  W.  and  the  heirs  of 
his  body  ;  but  in  case  he  should  die  under  31, 
and  without  issue,  upon  trust,  as  to  the  estate  at 
U.,  for  A.  W.,  and  the  heirs  of  her  body,  but  in 
case  she  should  die  under  21,  and  without  issae, 
the  last-mentioned  estate  should  he  held  opoa 
such  trusts  as  thereinafter  declared  conceming 
the  estate  at  S. ;  and  if  R,  W.  should  die  under 
21  and  without  issue,  the  estate  at  S.  was  to  be 
held  upon  trust  for  the  testator^s  son  and  daugh- 
ter-in-law  during  their  lives,  and  subject  to  the 
trusts  thereinbefore  thertof  declared,  the  lasr- 
mentioned  estate  should  be  in  trust  for  his  soa 
for  life,  remainder  to  other  persons  as  tenants 
in  common.     R.  W.  and  A.  W.  both  attained 
their  ages  of  21,  but  both  died  without  issue. 

Held  (reversing  the  decision  of  the  Court 
below),  that  according  to  the  true  constmctioD 
of  the  testator's  will,  the  limitation  as  to  the 
estate  at  U.,  upon  the  events  which  had  hap- 
pened, were  incapable  of  taking  effect,  and  the 
equitable  reversion  in  fee  in  that  estate  became, 
in  consequence,  undisposed  of  by  the  will,  and 
descended  upon  the  testator^s  heir-at-law.  Ptat' 
son  V.  Rutter  (L.  C),  352. 

30.  A  testator  directed  his  executors  to  get 
in  his  debts,  and  to  invest  the  proceeds  with 
the  clear  moneys  he  should  die  possessed  of  in 
consols,  and  to  pay  certain  annuities  out  of  the 
stocks  standing  in  his  name  and  those  purchased 
by  his  executors,  and  out  of  the  rents  of  the 
real  estate  if  necessary;    and   to  accumolit? 
the  surplus  during  the  lives  of  the  annarttF** 
(a    period    which    turned    out    to    be   BOif 
than  twenty-one  years).     Part  of  the  penoHl 
estate  consisted  of  long  annaiticsy  which  As 
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executors  did  not  eottvett,  but  aeevtmiteted  with 
the  other  lurplas  income  tiU  the  death  of  the 
annoitants.  The  income  of  the  persoBal  estate 
would  have  been  more  than  sufficient  to  pay 
the  annuitants  if  the  long  annuities  had  been 
converted. — U^  that  the  executors  were  not 
bound  to  convert  the  long  annuities.  Hughes 
V.  PerrenaXV,  C.  W.)  385. 

31.  A  testatrix  gave  the  interest  of  her  re- 
siduary estate  to  A.  for  life,  and  if  she  should 
have  a  child  or  children,  she  gave  to  it  or 
to  them  the  principal  for  ever.  — JJeld^  that 
the  children  took  as  joint  tenants.  (^Woodgate 
V.  L^nirtit,  4  Sim.  129.,  commented  on.)  Ken' 
worthy  v.  Ward  (V.  C.  W.),  369. 

32.  A.  (a  copyhold  joint  tenant)  and  her 
husband,  surrendered  their  estate. and  interest  in 
certain  copy  bold  lands,  to  the  intent  that  the 
lord  might  regrant  the  same  to  such  person  or 
persons  as  the  husbctnd  should  by  will  appoint 
A.  had  been  one  of  two  joint  tenants  for  life  in 
remainder,  expectant  upon  the  determination  of 
a  previous  life  estate  (S.),  with  several  inherit- 
ances in  tail,  with  cross  remainders  in  tail. 

The  concurrence  of  the  tenant  for  life  (S.) 
had  not  been  obtained  to  such  surrender  by  A. 
and  her  husband.  A.  died  in  the  lifetime  of 
her  husband. 

The  husband  afterwards  died,  having  ap- 
pointed the  share  in  the  lands  so  surrendered 
by  his  wife  and  himself  to  his  executors. — Held, 
that  the  quasi  estate  tail  of  A.  was  not  barred, 
and  that  (as  the  circumstances  occurred  before 
the  passing  of  the  Fines  and  Recoveries  Act, 
3  &  4  Will  4.  c  74.)  the  concurrence  of  S.,  the 
tenant  for  life,  was  necessary  to  bar  the  estate 
tail  in  remainder. 

Held,  also,  that  the  surrender  to  the  use  of 
the  will  of  the  husband  did  not  operate  as  a 
severance  of  the  joint  tenancy.  Edwards  v. 
Champion  (L.  C),  419. 

33.  A  legacy  was  given  to  the  treasurer  of 
an  orphan  asylum,  which,  however,  ceased  to 
exist  before  the  death  of  the  testator. — Held, 
that  the  gift,  being  specific,  and  not  for  general 
charitable  purposes,  had  lapsed.  Clarke  v. 
Taylor  (V.  C.  K),  435. 

34.  A  testator  made  his  will  as  follows :  "  I 
give  unto  my  beloved  wife,  Maria,  the  five 
shares  of  the  freehold  and  leasehold  messuages 
or  tenements  in  the  city  of  Bath  which  belong 
to  me,  and  which  formed  part  of  the  property 
of  her  father,  Mr.  William  Cross,  deceased,  for 
her  sole  use  and  benefit ;  and  I  beg  and  request 
that,  at  her  death,  she  will  give  and  bequeath 
the  same,  or  such  shares  as  she  shall  think 
proper,  unto  such  members  of  her  own  family 
as  she  shall  think  most  deserving  of  the  same.** 
He  also  gave  his  personalty  to  his  wife,  accom- 
panying the  bequest  with  the  following  words  : 
**  1  beg  and  request  that,  at  her  death,  she  will 
give  and  bequeath  what  shall  be  remaining,  in 
such  sums  as  she  shall  think  proper,  unto  such 
members  of  her  own  and  my  family  that  she 
shall  think  most  deserving  of  the  same.*' 

Held,  first,  that  the  precatory  words  in  the 
will  did  not  create  a  trust ;  secondly,  that  the 
widow  took  the  fee  in  the  freeholds,  and  the 
personal  property  absolutely.  Greene  v.  Mars- 
dcn{Y.V.  K.),  437. 

35.  A  testator  devised  and  bequeathed  all 
liis  real  and  perscnsl  estate  to  trustees,  upon 
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trust  (as  to  oertahi  fpeclfltf  pirtt  of  his  real  es- 
tate) to  pay  the  rents  stnd  pfofLts  thereof  t«  F.  £. 
daring  her  lifis,  for  h«r  separate  Hie  ^  and  after 
her  death  to  sell  and  dispose  of  the  same,  and 
divide  the  proceeds  between  and  amongst  her 
children  npon  their  respectively  attaining  their 
age  of  twenty-one  years,  with  remainder  over  to 
the  children  of  his  nephew,  C.  W.C,  in  like 
manner  as  he  had  bequeathed  unto  them  a 
moiety  of  the  residue  of  his  estate  and  effects ; 
and  as  to  the  residue  of  his  real  and  personal 
estates,  he  empowered  his  trustees  to  sell  and 
convert  the  same  respectively ;  and,  subject  to 
the  payment  of  his  debts  and  legacies,  he  directed 
them  to  inv.est  the  proceeds,  and  to  accumulate 
the  income,  and  to  divide  the  principal  and 
accumulations  into  two  equal  parts;  and  to  pay 
or  transfer  one  of  such  parts  nnto  and  amongst 
the  children  of  the  said  F.  E.,  the  share  of  each 
child  to  be  paid  at  the  age  of  twenty-one,  if  sons ; 
and  if  daughters,  at  that  age  or  marriage,  or  to 
the  executors  or  administrators  of  sneb  child,  if 
dying  under  that  age,  and  leaving  issue;  ihe 
shares  of  the  sons  to  be  considered  as  vested  at 
twenty-one,  or  dying  under  that  age  and  leaving 
issue ;  and  of  the  daughters  at  twenty-one  or 
marriage ;  and  that  if  any  sach  child  died  with- 
out having  attained  a  vested  interest,  the  share 
of  such  child  should  accrue  to  the  snrvivors  of 
the  said  children ;  and  if  no  child  of  either  the 
said  F.  K  or  C.  W.  C,  the  trust  property  to  be 
held  in  trust  for  the  testator's  heir-at-law  and 
next  of  kin,  according  to  the  natures  thereof. 

The  testator  died  in  1826.  In  1847,  F.E. 
(never  having  been  married,  and  being  nearly 
sixty  years  &t  age,)  filed  her  bill  to  obtain  the 
opinion  of  the  Court  as  to  the  disposition  of  the 
accumulated  moiety  of  the  residuary  fimd  left 
to  her  children. 

Held  (L.  J.  Bbuce,  dubitante,  affirming  the 
decision  of  the  Master  of  the  Rolls),  that  the 
direction  for  accumulation  beyond  the  period  of 
twenty-one  years  from  the  testator's  death  was 
void  under  the  Thellusson  Act,  39  &  40  Geo.  3. 
c  98.  s.  1.,  and  that  the  accumulations  subse- 
quent to  1847  were  undisposed  of,  and  went  in 
their  proportions  to  the  testator*s  heir-at-law 
and  next  of  kin. 

Held,  also,  that  a  direction  to  accumulate 
residue  for  the  benefit  of  an  infant  child,  is  not 
a  **  portion  "  within  the  meaning  of  the  second 
section  of  the  Act. 

Held,  also,  that,  on  the  death  of  F.  E.  without 
children,  the  moiety  bequeathed  to  her  children 
(if  any)  would  not  devolve  upon  the  children  of 
the  nephew,  C.  W.  C. 

Ilemarks  on  the  decision  of  Lord  St  Leonards, 
in  Harrington  v.  Liddell,  2  De  G.  M*N.  &  G. 
480.  That  decision  approved  by  the  Lord 
Chancellor.     Edwards  v.  Tuck  (L.  C.  &  Lords 

J  J.),  470. 

36.  A  testator  gave  his  residuary  property 
equally  between  all  the  children  of  the  Ute  John 
Leijih,  who  should  be  living  at  his  (the  testa- 
tor's) death,  and  who  should  attain  the  age  of 
twenty -one  years,  or  be  married ;  and  if  there 
should  be  but  one  such  child,  then  to  such  only 
child.  There  were  living,  at  the  testators 
death,  two  illegitimate  children  and  one  legiti- 
mate child  of  John  Leigh.  Evidence  was  ad- 
mitted to  show  that  the  testator  had  treated  the 
illegitimate  children  as  the  children  of  John 
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Leigh.  —  HeU,  fhat  as  it  was  erident,  npon  the 
face  of  the  will,  that  ^e  testator  intended  to  giye 
to  a  plurality  of  persons,  and  as  the  words  of 
the  ^ift  could  only  be  answered  by  giving  to  the 
illegitimate  children  whom  the  testator  had 
treated  as  legitimate,  the  ille^tunate  children 
were  entitled  to  take  eooally  with  the  legitimate 
child  of  John  Leigh.  Leigh  t.  Byron  (v.  C  S. ), 
519. 

37.  A  testator  gaye  to  A  an  annuity  of  6002. 
for  her  life,  and  the  issue  from  her  body  lawfully 
be^ttcn,  in  fiedlure  of  which,  to  revert  to  his 
heirs ;  and  the  testator  requested  that  B.  and 
C.  would  act  as  trustees  for  A.,  so  that  the  said 
annuity  might  be  secured  for  her  sole  use  and 
benefit  A.  died,  leaying  children.  —  Held^ 
that  A  took  an  equitable  interest  for  life  for 
her  separate  use,  with  a  gift  of  the  legal  in- 
terest to  the  trustees  during  her  life,  and  that, 
on  her  death,  her  children  and  other  issue 
took  the  annuity  as  a  class  in  equal  shares  as 
joint  tenants.  Be  Wjfnch's  Trusts  (V.  C.  S.), 
521. 

38.  Testator  gaye  an  estate  to  A.  for  life,  re- 
mainder to  all  the  children  of  A  as  tenants  in 
common  for  life,  remainder  as  to  the  share  of 
each  such  child  to  his  children  as  tenants  in 
common  in  fee,  with  a  gift  over  in  the  event  of 
A's  death  without  leaving  child,  children, 
grandchild,  or  grandchildren. 

Held,  that  the  remainder  in  fee  to  the  chil- 
dren of  such  children  of  A  as  were  bom  in  the 
lifetime  of  the  testator,  was  valid,  but  that  the 
remainder  in  fee  to  the  children  of  such  chil- 
dren of  A  as  were  bom  after  the  death  of  the 
testator  was  void  for  remoteness.  Caidin  y. 
Bro¥m  (V.  C  W.),  550. 

39.  A  testator  gave  all  his  real  and  personal 


estates  to  tmstees  upon  trust  ^for  sale,  and  di- 
rected them  to  invest  the  moneys  arising  there- 
from for  the  benefit  of  his  daughters  for  life, 
and  to  pay  his  said  daughters  the  interest 
thereof  for  their  liret,  and  after  the  death  of 
each  daughter,  he  directed  one  half  of  her 
share  to  go  to  her  children,  and  the  intereft 
of  the  other  half  to  be  paid  to  such  du/dren 
fbr  their  lives.    There  was  then  a  limitadoo 
oyer  of  the  interest  of  the  last-mentioned  moie- 
ties to  the  great  grandchildren  of  tiie  tesuicr, 
which  was  clearly  void  for  remoteness. 

Held^  that  the  testator's  daughters  did  not 
take  an  absolute  interest  in  the  shares  which 
were  thus  undisposed  of;  and  that  the  heir-at- 
law  of  the  testator  was  entitled  to  so  much  of 
such  shares  as  was  the  produce  of  real  estate. 
Whitehead  v.  BenneU  (V.  C.  K.),  561. 

WINDING-UP  ACTS. 
See  Joint  Stock^Companies  Winding-up  Acts. 

WRIT  OF  NE  EXEAT. 

Where  a  writ  of  ne  exeat  had  been  granted 
on  affidavits  sworn  before  the  plainuff^s  ovn 
solicitor  in  the  cause,  the  Court  discharged  the 
writ  with  costs,  and  refused  to  put  the  defend- 
ant under  terms  not  to  bring  an  acUon. 

Semble,  that  the  affida^ts  should  state  ex- 
pressly that  the  property  would  be  endangered 
if  the  writ  was  not  granted. 

Qware,  whether  a  second  writ  can  be  granted 
where  the  defendant  has  been  arrested  and  bss 
put  in  bail  on  one  which  is  aftenrards  dis- 
charged, on  the  ground  that  the  affidavits  were 
improperly  sworn.  Hopkin  y.  Hcokin  (V.  C. 
W.),  20. 
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